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[20x] GURUGRAM Complaint No. 1744 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint No. : 1744 0of 2019
Date of first hearing: 20.08.2019
Date of Decision : 20.08.2019

1. Mr Gaurav Jain
2. Mrs. Swati Jain
Both R/o Flat no. 1618A, DLF, Magnollas
Golf Course Road, _. Y

Gurugram, Haryana Complainants
Versus.~ ’i n‘ i

1. M/s Athena Infrastructuré Ltd & ,:" '

Office at: Indiabulls'House, Ground FLoor

448-451, Udyog Vihar, Phase'V,

Gurugram- 122016 __ Respondent

CORAM: __ __ |

Shri Samir Kumar % &%, . i o/ Member

Shri Subhash Chander Kush E ReGY Member

APPEARANCE: ¥ ¢ ;_-gW;?~ N A

Shri Jawahar Lal =% /A& = \%& Advocates for the complainants

Shri Rahul Yadav™ = s “Advocate for the respondents

" ORDER
1. A complaint dated 23.04.2019 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 by the complainants Mr Gaurav
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Jain and Mrs. Swati Jain, against the promoter M/s Athena
Infrastructure Ltd. on account of violation of clause 21 of the
flat buyer’s agreement executed on 03.11.2014 for unit no.
HO32 on 3 floor, tower ‘H’, admeasuring super area of 3830
sq. ft. in the project “Indiabulls Enigma” for not giving

possession on the due ,datg-yyhlch is an obligation of the

promoter under SECUOH%{S:- ’;-;-of the Act ibid.

L

2. Since the flat buyers ggﬁe' ment has been executed on

5

03.11.2014, i. e prtor to the commencement of the Real Estate
(Regulatlon and Development] Act; 2016 therefore the penal
proceedmgs cannot be lmttated retrospectlvely Hence, the

authority has dec1d;d to treat the present complaint as an

application for non- compllance-\-of statutory obligation on the
FADE'D

part of the promoterjggesp nt lx% terms of section 34(f) of

-

the Real Esta‘te tRegu]etion‘i énd De\}elopmen't) Act, 2016.

3. The particulars of the complaint are as under: -

1. Name and location of the project | “Indiabulls Enigma” in
Sector-110, Village
Pawala Khusrupur,

District Gurugram
o Nature of real estate project Residential complex
Unit no. HO032 on 3rd floor, tower
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I'HP
4, Project area 15.6 acres
Unit area 3830 sq. ft.
Registered/ not registered Registered separately

in 3 phases namely:
Phase I- 351 of 2017
Phase 1A- 353 of 2017
Phase II- 354 0of 2017

¥ 2 For reg. no. 351 of 2017-
31.08.2018
For reg. no. 353 of 2017-
 [31.03.2018
A A ¢ . \For reg. no. 354 of 2017-
/o N 430.09.2018
8. |DTCP Iifq&s?’ g waa \ 213 0f 2007, 10 of 2011
[ B | o~ |andi64 of2012
oy P | ‘ g = 8
9. Date of#tfwt Buyersagreément s f0_'3"-:1}1.2014
10. | Occupation €ejtlﬁcate % T 127.092018
11. | Offer of possession « | | 7 “121.01.2019
12. | Total considré'néjngffﬁl;\ ;; =\~ Rs. 1,74,15,851/- as per

applicant ledger dated
“» | 21.01.2019 page no. 31
of reply

13. | Total amgunt pa g 'y < ; '.Rs 1,65,57,015/- as per
complqmants il ?1{4» "%“

A appl;cant ledger dated
7 UINUA +/7121.01.2019 page no. 31
of reply
14. | Payment plan Construction linked
payment plan
15. | Date of delivery of possession Clause 21 - 3 years from

date of execution of flat
buyer agreement + 6
months grace period i.e.
03.05.2018
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16. | Delay of number of months/ years | 8 months and 18 days

upto 21.01.2019
17. | Penalty clause Clause 22- Rs.5/- per sq
ft. per month of the supet
area

The details provided above have been checked on the basis of
the record available in the case file which have been provided

by the complainants and the respondent. A flat buyer

agreement dated 0311;;2 wailable on record for unit

no. HO32 on 3 floor, t('?ﬁifé‘f"*’"‘ﬂﬁitadmeasuring super area of

/ AL
- )

3830 sq. ft. accof"diﬁ'g tow%ii:hthe possession of the aforesaid
unit was to be dellvered by 03 05 2018 The promoter has

made the offer of posses{snon of the sald unit to the

._@ w; \ .* _I
u -

complainants' dated 21 01. 2019

;.-,,! S 1%‘11,_‘ ||

Taking cogmzance of the complamt the authority issued

g

| B4
o &%

TR

notice to the res?i;ondent for ﬁlmg reply and for appearance.
e ‘& % ﬁ_& ‘gw

The case came up for hearlng on 20, 08 2019. The reply has

been filed on behalf of the respondent and has been perused.

Facts of the complaint
The complainants submitted that they are filing this
complaint under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (the “Act”) read with the Haryana
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Real Estate (Regulation and Development) Rules, 2017 and
the Haryana Real Estate Regulatory Authority, Gurugram
(Adjudication of Complaints) Regulations, 2018 against the
respondent for delay in handing over of the possession by the
respondent of flat no. H032 in a residential complex named
indiabulls enigma, Secto; ];10,;$Gurugram Haryana developed

by the respondent.

&‘.

The complainants‘?ﬁ%ﬁ_tﬁ
‘_? ?%W

\y E .-'&’ ¥

iy
Y
1593 hthal'fethe respondent i.e. Athena
/D0 INL,
Infrastructure Limited, wa-s:l.nv-.lt"-mg apyl_%catlons for purchase
[</ wama wEa |

P- e IR .
of residentiél},:f__lafts in_residential complex by the name of
Indiabulls Enigi‘ne- located at Sector 110; Gurugram, Haryana

(“project”) as the developer of the“pm]ect

"’-s(
' REOY,
On January 25, 201% a chfq“ﬁ”e bearmg cheque no. 995509
.' / _‘#i r :.__.p\‘M ‘@;, v

|Rs.5/00, ,000/2.issued: bY the cOmpIamantS ik

P e i g iy,

*
|"

)
received by the:res'pmgdent as; advance deposxt for booking
flat no. HO32 in the project. The said cheque was cleared on

30.01.2012.

The complainants submitted that on February 9, 2012 cheque

bearing cheque no. 233139 amounting to Rs.20,54,731/-
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issued by the complainants was received by the respondent
towards payment of 15 percent of total sale consideration as
specified in the flat buyer agreement which was agreed to be
paid within 30 (Thirty) days of booking of flat no. H032 in the

project. The said cheque was cleared on 18.02.2012.

The subsequently cheques bearmg cheque no. 995512

amounting to Rs.60,00 OQQ{- _heque no. 233141 amounting
to Rs.37,17,094 s and qbe'qug no, 995514 amounting to
Rs.40,00,000 / :’I‘;;s:;ed By«*the complal;ants were received by
the respondent on 09.03: 2012* 12 03 2012 and 19.03.2012
respectively gtowards payment of 80 percent of total sale
con51derat10n as s_peclﬁe_d m the flat buyer agreement which
was agreed to be p;aid“within 60-days from booking of flat no.
HO032 in thé_' prolect. Thé said_. éhegue;% were cleared on
14.03.2012; { 15032012, .: Ian'd :2_2_.053.2012 respectively.

Therefore, 86.41% of the total sale consideration was paid by

the complainants to the respondent by March 2012.

The complainants made payments towards contingency
deposit of VAT to the respondent on 10.03.2016

(Rs.1,55,115/-) and 10.03.2017 (Rs.1,30,075/-). Thus, so far
Page 6 of 30
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90.431% of the total sale consideration has been paid to the

respondent by the complainants.

On 08.01.2019 the respondent through its authorized
signatory issued a letter to one of the complainants i.e. Mr.
Gaurav Jain stating that occupation certificate for tower H of

the project in which the- ceﬁlp"lalqants flat no. HO32 is located
‘-‘55:-,.~4_ 3

.l--e

possession of.. fLa‘t no. HOB-Z -to..the complamants through the
said letter and the said. letter specxﬁed an amount of

Rs.17,51 990“7-w a%%» the amount due for payment by the

‘ |
| 1

complainants w1ﬁh respect to the ﬂat no H032 in the project.

o%sessmn’!- .dﬁ. ﬂat no. HO32 in the

complainants"ia oﬁeri’ng p
project. The said letter'iﬁtér;_alia requested the complainants
to remit due amount of Rs.17,51,990/- with respect to flat No.

H032 in the project on or before March 9, 2019.

The complainants submitted that as per clause 21 of the flat

buyer agreement dated 13.11.2014 the respondent was to
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hand over possession of flat no. H032 in the project to the
complainants within a period of 36 months plus 6 months
grace period from the date of execution of the flat buyer

agreement.

It is pertinent to mention herein that while the respondent

received 86.41% of the totalsale consideration by March

2012, the respondent?' f led 't
T f}"ﬁ‘\ 't .
i
agreement for execuﬂogu bf --{‘e camplamants at the time of
> T ,_f""\i‘_""‘!“*

receipt of mstalments constxtutmg 86 41% of the total sale
</

conSIderatlon. The flat buyer agreement came to be executed
mt |
only on13.1L 2014 In thls context it is_relevant to submit

L

that the flat buye"r' agreement is 'a standard form contract

provided by the reépondeﬂ't': and the complainants had no

T B

N B

power to neg;tlgtegthe tgi'ms'Tn thngVleW, it is clear that the
respondent wasta}véreof tﬁeterx;;sof the ptoposed flat buyer
agreement. Hence, irrespective of the date of actual
execution of the flat buyer agreement, the obligation of the
respondent came into force with effect from March 2012,

when nearly 86.41% of the total sale consideration was

accepted by the respondent.
Page 8 of 30
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It is pertinent to mention herein that in a similar case of Mr.
Adeep Gupta and his wife Mrs. Rupali Gupta, 75% of the total
sale consideration was paid to the respondent between
28.11.2011 and 01.02.2012 towards purchase of flat no. B022
situated in the project and the flat buyer agreement in the
aforesaid case was executel '”jon___31.01.2012 itself. In light of

1ts towards purchase of flat

the aforestated, althoag_ﬂ'"j;%a(&zﬁv
no. HO32 were made by the cpplamants around the same
time as Mr. Adeep.Gupta. a:d \hl:wﬁe Mrs. Rupali Gupta, the
flat buyer agreement was executed by the-respondent for the
complamanti ;nly oh 13. 1; 2014 .whereas it came to be
executed for Mr *Adeep Gupta and hls w1f’e Mrs. Rupali Gupta

”J . sl 'I'_‘;-.

on 31.01.2012.

The complaiéaﬁfs submltted ihat this ho}l’ble authority has
ruled in favour of eomplaina_nt_(s] in various recent
complaints / cases filed against the respondent by such
complainant(s) for delay in handing over of possession of
units situated in the project. This hon'ble authority has held
in the aforesaid cases that the complainants are entitled to

receive delayed possession charges at the prescribed rate of
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interest of 10.75% with respect to the period of delay is
handing over of possession of the aforesaid unit(s) pursuant
to Section 18(1) of the Act. Few precedents where this
Authority has directed the Respondent herein to pay delayed
possession charges to the complainant(s) therein are

specified below: Order dated_ '23 01.2019 passed by the

authority in compllanff *'/2018 case titled as Mr.

Sameer Singh & Anr, versﬁk *M/s Athgna Infrastructure Ltd.

*;"'&S‘*«; &ﬁ.. 7 ic,\‘ T,. of 2. %
where the autherlty dlrey:ed the respondent to pay delayed
f u,a }
y |

possession charges for delay in handover of possession of
unit no. ]072--5- tow%r-] :in.':IndiabuIlé‘ Enigma, Secor-110,

Gurugram, Haryana Order dated 31 01 2019 passed by the

*i

authority in complamt no 1481/2018 case titled as Vijay

Bhargava &OESrg/S{Bg Ing;astructure Ltd. where the
A RL ) L 9

authority di;ei:‘__tﬁegd t?‘?;‘?‘?sﬂ?ﬁdﬁfn‘tﬁq*”l:!aY_delaYEd possession
charges for deley 1n handover eflpoese‘s.si.on of unit no. F042,
tower-F in Indiabulls Enigma, Secor-110, Gurugram, Haryana.
In the said case the authority also took suo moto cognizance

against the promoter for not getting the project registered

with the authority under Section 3(1) of the Real Estate
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(Regulation and Development) Act, 2016; Order dated
31.01.2019 passed by the authority in compliant no.
1503/2018 case titled as Captain Akhil Mittal and Anr versus
M/s Athena Infrastructure Ltd. where the authority directed
the respondent to pay delayed possession charges for delay

in handover of possesswq;""of umt no.C-004, tower-C in
&}

Indiabulls Enigma, Secor: %0 Gurugram Haryana.

.\(:}";;mt’\*
Issues raised by.:.thef-comﬁl‘di”nants_\
; ::?- F 1 { 2 'r -T‘%

Whether/ 'the;;offer “‘—’ef pes"sessmn of flat no.HO32 in
Indlabulls Entgma Sectof—llO Gurugram Haryana made
by the respondent to the complalnants is with delay and
in vmlat;o: t;btﬂe terms of th; ﬂet buyer agreement
which was be.latédly executed on 13 11.2014 between
the respondenttand the complalnants and there is no

reasonab]e ]ustlﬁcation for the aforesaid delay on part of

the respondent? -
Relief sought

Direct pass an order directing the respondent to pay to
the complainants delayed possession charges at the
prescribed rates w.e.f. September 2015 up to 21.01.2019

under Section 18(1) of the Real Estate (Regulation and
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20. Respondent reply

21. The respondent submltteaA

22,

23.

IL.

Development) Act, 2016 for delay in handing over of
possession of flat no. H032 in Indiabulls Enigma, Sector-
110, Gurugram, Haryana by the respondent to the
complainants in violation of the terms of the flat buyer

agreement which was belatedly executed on 13.11.2014;

Any other order as this hon’ble authority may be deemed

'3,;— T

the complamants fé not mamtffnable on-facts or in law, and
is as such llable to be chsmlssed/ rejected at the thresh hold,

being filed 1n'_th‘e w_rong prowsmns 'of t;he‘-' Law.

The present complalnt is. devmd of any ‘merits and has been

preferred with the sole .motlve to harass the respondent. In
fact the preseng comglamt lsfhable to be dismissed on the

YAV
ground that the sald clalm of the complamants is unjustified,

I
mlsconcelved and w1thout any basis as against the
respondent. That the present complaint is baseless and

flagrant abuse of process of law to harass the respondent.

It is submitted that the instant complaint filed by the
complainants pertains to two units i.e. unit no. B022 & H032

booked in the project of the respondent. [t is further
Page 12 of 30
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submitted that the complainants are trying to take benefit for
both the units via single complaint which is a total abuse of

law and provisions of the RERA ACT 2016.

It is submitted that the allegations made in the instant
complaint are wrong, incorrect and baseless in the fact and
law. The respondent denies thern in toto. Nothing stated in

the said complaint shall be deemed to be admitted by the

respondent merely on accq*un_r_ iﬂ,(;Jf non-transverse, unless the

same is specxﬁcally adm‘ltted cherem The instant complaint is

{7 ; """ -_
devoid of any ments ankdmhagﬂ‘been preferred with the sole

I?*%'ﬁ (|I"

motive to extract momes from‘*the respondent hence the

.:‘; ‘;..I ﬁ- ” " || I I'

same is llable to he dlSl’l’llSSEd in hmmi

‘, '..— '.‘. b

The instant coinp]i-aht filed by the cbr’npiaihants is outside the
purview of this hon ble authorlty as the complainants looking
into the financial Vlablllty of the pro;ect and its future
monetary beneﬁgts wﬂlmgly approached the respondent and
got the said umt booked after maklng requlslte due diligence
on their own, post understanding all the terms & conditions
of the agreement dated 13.11.2014. It is submitted that as per
the FBA /agreement duly executed between the complainants
and the respondent, it was specifically agreed that in the

eventuality of any dispute, if any, with respect to the
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provisional unit booked by the complainants, the same shall
be adjudicated through arbitration mechanism as detailed in
the agreement. The respondent craves leave of this Hon’ble
authority to refer and rely upon the clause no. 49 of the duly
executed FBA, which is being reproduced hereunder for

ready reference:

“Clause 49 All or anyc dl ‘ging out or touching upon or
in relation to the terms ﬁmg I(ﬁphaamon and/or Flat Buyers
agreement mcludmg ﬁthe»(gnt)erpretatron and validity of the
terms thereof and the rrght:s ancic;bhgatrons of the parties shall
be settled am:cably by mutual dlscussmn fa:hng which the
same shall bé settled through Arb:traﬂon The arbitration shall
be governed by Arbltrtatmn and Concrhat:on Act, 1996 or any
statutory amendmgnts/ g,modff t;a;o;ls tjhereof for the time
being in force, The venue oft"e arb,;tratfon shall be New Delhi
and it shall be he?d I:g;L a sol%gaxbltmtor who shall be appointed
by the Company _a_nd whose deci_sion’ shall be final and binding
upon the partrzf-esls. Th.e Applicant(s) hereby confirms that he/she
shall have no objection to this appointment even if the person
so appointed as the Arbitrator, is an employee or advocate of
the company or is otherwise connected to the Company and the

Applicant(s) confirms that notwithstanding such-relationship /

connection, the Applicant(s) shall have no doubts as to the
Page 14 of 30
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independence or impartiality of the said Arbitrator. The courts
in New Delhi alone shall have the jurisdiction over the disputes

arising out of the Application/Apartment Buyers Agreement

Thus in view of above section 49 of FBA, it is humbly

submitted that, the dlspute if any, between the parties are

‘qd""\;uly executed FBA and it was

specifically agreed to Mh@ dispute, if any, qua the

i

firstly arising out of th' Sa

ey

agreement to éarbltratloélj ul'hus, 4the complainants are
w I._
V4 \g,a
Contractuallygan fstatu;uo_‘-lly%barre& from invoking the

-:-"'s' -

jurisdiction of thls hon ble authorlty Moreover no cause of
action ever grgse in favor of the complalnants and against the
respondent. Fuprther- the hon‘ble authorlty--has no Jurisdiction
to entertain the present complamt and decide the same hence

the present complamt filed by the complalnants is liable to be

B R P
4 H ‘E‘. A B %
o 4 B / g

dismissed on thevgryesame gt;gund

‘%

The responder;t submltted t,hat the | complalnants since
inception were not diligent in timely payment of their due
installments against the unit / apartment booked by him. It is
pertinent to mention here that in terms of “clause 10" of the
flat buyer agreement, timely payment of installments was the

very essence of the agreement and that the handing over of
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the possession of the booked unit to the complainants was
subject to timely payment of dues by the complainants in
terms of the payment schedule opted by the complainants at
the time of execution of the flat buyer agreement with the
respondent/ corporate debtor. Clause 10 of the flat buyer’s

agreement is reproduced as below:

“10. Timely payment of: t?lfzfgtal!ments/amounts due shall be

:*_\" A

of the essence of this Agrge@entJ payment is not made within

the period stlpulated and ’or the Buyer commits breach of any
> TN *%’

i
of other terms_ &gnd cond:tmns of this agreement, then this
f €
agreementshall be Ifable to be cancelled fe |

i r‘?« 'l

It is submlttedxth%@tetlmely péyment of the 1nstallments being

'v'\

essence of the“ contract gvas duly agreed to by and between

% g‘ ﬁ\& Ww.. .é

However, the complamants made a.-number of defaults in
timely paym;ntﬁof .t}&ie m.;tal&l@ments Delay in ensuring the
timely payment of the l_nstall,ments has serious repercussions
on developer’s/ respondent ability to deliver the project in
time. Vicious circle created by delayed payments obviously
results in delay of range of development issues undertaken

by the developer delaying the project eventually. It is

submitted that the complainants failed to observe the timely
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payment contemplated in flat buyer’s agreement and hence,

cannot take advantage of his own wrongs doings.

The respondent submitted that the present complaint is not
maintainable and the period of delivery as defined in clause
21 of flat buyer’s agreement is not sacrosanct as in the said

clause it is clearly stated that “the developer shall endeavor

1 of he said building/unit” within
the stipulated time. Clauspj -’.L~oﬁgthe said agreement has been
given a selective ;eadmgl;fz i‘f‘“ complamants even though he

2 | WA

convemently relles,on same. The clause reads

“The developjet,slg’all endeavor to complete the construction of
the said bufldiﬁg/unit wit'hin- a period of three years, with a six
months grace penod therean from the date of execution of

these Flat Buyer’ Agreement subject to tfmely payment by the

e i oy =5

Buyer(s) of Total*xSaIe Pr:ce- payable- accordmg to the Payment

Plan apphcable to h:s or as demanded by the Deve!oper

The reading of the said clauSe clearly shows that the delivery
of the unit / apartment in question was subject to timely
payment of the installments towards the basic sale price. As
shown in the preceding paras it is clear that the complainants

have failed in observing his part of liability of the said clause.
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It is submitted that the basis of the present complaint is that
there is a delay in delivery of possession of the unit in
question, and therefore, interest on the deposited amount has
been claimed by virtue of the present complaint. It is further
submitted that the flat buyer’s agreement itself envisages the
scenario of delay and the compensation thereof. Therefore,

the contention that the possessxon was to be delivered within

3 years and 6 months %ofyxecutlon of the flat buyer’s

ag 4

j ..-“_."-\‘1 . ._;_ ’-_
agreement. /v

A bare perusal of clause 22 pfthe agreement would make it
evident that m the event of the respondent failing to offer
possession wrchm the proposed tlmehnes then in such a
scenario, the respo.n_dent_ wouch pay'a penalty of Rs.5/- per sq.
ft. per month as compen_s_affofn for the period of such delay.
The aforesaid_piﬁayer is :co'nlpletely contrery to the terms of
the inter-se:_'”.e,‘gr}eefxnen; Betvxgeen __ the| parties. The said
agreement l-:u.lly '— en\.fis.eges.. delay and provides for
consequences thereof in the form of compensation to the
complainants. Under clause 22 of the agreement, the
eespondent is liable to pay compensation at the rate of Rs.5/-

per sq. ft. per month for delay beyond the proposed timeline.

The respondent craves leave of this hon’ble tribunal to refer
Page 18 of 30
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& rely upon the clause 22 of flat buyer’s agreement, which is

being reproduced hereunder for ready reference:

“Clause 22 In the eventuality of Developer failing to offer the
possession of the unit to the Buyers within the time as
stipulated herein, except for the delay attributable to the

Buyer/force majeure / vis- majeure conditions, the Developer

shall pay to the Buyer pen al

square feet (of super arei:_.
] ﬁ ‘l ]I‘ {A

The respondeﬁt also dré“'ﬁ”r“‘e-'-‘-'é'tféﬁi:ion of this hon’ble authority

to section 4(2)(1)(C)of The RERA Act 2016 which enables

e .- | "' g :

';@ag I

the developer / rbmoter to reVIse the_date of completion of
project and han§ over pes.é;ess!l'on} "I‘ge.'\..erov1510ns of RERA,

NITE peGV?
however, do not reirlte*thf eéfuse ef completion or handing
over possesswng migreﬁeﬁ%e;t foli' sele Section 4(2)(1)(C)

enables the p.re.'_!_n_ete:r to give.- fresh time line independent of
the time period stipulated in the agreements for sale entered
into between him and the allottees so that he is not visited
with penal consequences laid down under RERA. In other

words, by giving opportunity to the promoter to prescribe
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fresh time line under section 4(2)(1)(C) he is not absolved of

the liability under agreement for sale.

The respondent submitted that it is a universally known fact
that due to adverse market conditions viz. delay due to

reinitiating of the existing work orders under GST regime, by

virtue of which all the bllls’fof contractors were held between,

constructxon; ..'__qu the r,prme_ct work & _non-avallablllty of

"R &

drinking wa’{'téi"'.fd'l"-. labour due fo fnfocess change from
issuance of HUDA shps for the water to totally online process
with the formation of dMDA shortage of labour, raw

AT "i‘ ) A
whlc__h _(;o*t‘ﬁlr;ued for around 22 months,

materials etc,

y

starting frorii Iiebruar}'gg;TSDue t0 the -iébove mentioned
reasons, the project of the respondent was severely affected
and it is in these above elaborated circumstances, which were
beyond the control of the respondent, that the progress and
construction activities, sale of various flats and spaces has not

taken place as envisaged.
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35.

36.

Further, as per the license to develop the project, external
development charges were paid to the State Government and
the State Government in lieu of the EDCs was supposed to lay
the whole infrastructure in the licensed area for providing
the basic amenities such as drinking water, sewerage,

drainage including stor;m;ﬁaler__ line, roads etc. The State

G
Government terribly falledﬁ,to T
\\w\ ’;A.. #;,-

(i

to which the constructlonfjp&'dgress of the Project was badly

'vide the basic amenities due

hit.

Ay 7 Wl ¥
S 7 L

tlge Mmistr)‘rg of Envu'onment and Forest

! i
% _al il II

(hereinafter referrbd Ito as Ehe "MQEF”) and the Ministry of

Furthermore, ¥

'r '\-, 1] | ]i ;g.

Mines [heremafter referreda to, as. the “MoM”) had imposed

certain restrictions whlch resulted in a drastic reduction in
the availability gf brlcks .af,{-d ;Q{'iailébi}ity of Kiln which is the
most basic ir}grg_dient in the construction activity. The MOEF
restricted the excavation of top soil for the manufacture of
bricks and further directed that no manufacturing of clay
bricks or tiles or blocks can be done within a radius of 50

(fifty) kilometres from coal and lignite based thermal power

plants without mixing at least 25% of ash with soil. The
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37,

38.

shortage of bricks in the region and the resultant non-
availability of raw materials required in the construction of
the project also affected the timely schedule of construction

of the project.

The respondent submitted that in view of the ruling by the

Hon’ble Apex Court dlrecb'r?forsuspensmn of all the mining

within the area, of apprggc 4@8 sq kms in the district of
/ ',,- j , NG
Faridabad and Gurgaon"-mcludlng ‘Mewat which led to a

i ."’é?--

situation of scarcity of the sand and othe'r materials which

derived from the@ %ftone crushmg actmtles which directly
. t f. '}
affected the construcrtion sm!;l,edliies and activities of the
% gg’ @& E? - .Q_’”,%‘ &T’\

project. pa

= = . 9 =

L by
ITIADL DA

¥ &

The respondent'subrr-ﬁtted that. huge mvestments has been in
obtaining x:éqlui:si‘te:-. "a:ppffmlrals ‘and -ceirrying on the
construction and development of ‘INDIABULLS ENIGMA’
project not limiting to the expenses made on the advertising
and marketing of the said project. Such development is being
carried on by developer by investing all the monies that it has

received from the buyers / customers and through loans that
Page 22 of 30
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P

39.

it has raised from financial institutions. Inspite of the fact that
the real estate market has gone down badly the respondent
has managed to carry on the work with certain delays caused
due to various above mentioned reasons and the fact that on
an average more than 50% of the buyers of the project have

defaulted in making’, t{im’e!y_,r‘__payments towards their

outstanding dues, resultm' J:b inordinate delay in the

‘f el
g;ﬂ'."?_
construction actiyitifes, sL },_li the conysgructlon of the project
& . .. "*1% Ak &gs }cbw

> & 8
.! g'

as& never been stopped or

“lNDIABULLS'-";

abandoned and has now reached its pinnacle in comparison
- .'q_t' 1 r ) % |
to other Re’ali-.‘.E"st-afe Develop,erSf- / -.pmmoters who have

% ¢ it

started the pro;ect around 31mllar tlme period and have

abandoned the pl‘O]ECt due to such reasons.

W
9“ ‘% 3

Itis a respectful sub%imsﬁon' fthp -,'g;_e_§pd_ndent that a bare

%

perusal of tl'i'eﬁcomplai‘nt \Jmllsqffimently elucidate that the
complainants have miserably failed to make a case against
the respondent. It is submitted that the complainants have
merely alleged in their complaint about delay on part of the
respondent in handing over of possession but have failed to

substantiate the same. The fact is that the respondent, has
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40.

41.

been acting in consonance with the FBA dated 13.11.2014
executed and no contravention in terms of the same can be
projected on the respondent. The complainants have made
false and baseless allegations with a mischievous intention to
retract from the agreed terms and conditions duly agreed in
FBA entered into betwegnftgexpartles In view of the same, it

is submitted that there js%tl& t:ause of action in favour of the

complainants to mst;mjceithg present'complaint.
Determination ofissues
After consid:éring the facts submitted by the complainants,

T i
sé £ |
g

reply by the-i respondent and perusa:l'o-fh record on file, the
" TR R R,

T L N

authority decides seriatim the i__ssu_e__s _raiéed by the parties as

under: o,
With respect the sole -1s-sue ralsed by the complainant, as
per clause 21-of the flat buyer’s agreement dated 03.11.2014,
the possession of the unit was to be handed over within 3
years from date of execution of agreement + 6 months grace
period. Therefore, the due date of handing over the

possession shall be computed from 03.11.2014. Accordingly,
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43.
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the due date of possession was 03.05.2018 and the
possession was offered on 21.01.2019. Hence, the period of
delay in delivery of possession is computed as 8 months and

18 days till the offer of possession.

The possession of the apartment was to be delivered by

e

w*; %;’::,f ;Xr.:,"
has failed to fulfil his ob 1“ ) f';;under section 11(4)(a) of the

5 ‘ (v g !

f the view that the promoter

3

03.05.2018, the authori

3 '] “ ‘et b %\
complainant madefa subm1551on befbre the authority under
section 34(f] to e’nsure compllance/ obllgatlons cast upon the

é

promoter as rme_ntlon,ed .above.. The complamants requested

that necessary dlrecflons be 1ssued by the authority under

| v’ r
%“*@‘ ={2% % .

section 37 of the Act 1b‘1dc to ﬁthe prﬁmoter to comply with the

5 l@”‘l Obhgaucﬁ] @i

As the promoter ha§ failed to'fulf I hls obligation under
section 11(4)(a), the promoter is liable under section 18(1)
proviso to pay interest to the complainants, at the prescribed
rate, for every month of delay till the offer of possession.
Therefore, as per section 18(1) proviso read with rule 15 of

the Rules ibid, the complainants are entitled to prescribed
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44,

rate of interest i.e. State Bank of India highest marginal cost

of lending rate plus two percent, per annum.
Findings of the authority

Jurisdiction of the authority- The project “Indiabulls

Enigma” is located in Sector-110, Village Pawala Khusrupur,

District Gurugram, thus: th 3 al;thorlty has complete territorial

jurisdiction to entertain th J‘fauprta*s&:n’c complaint. As the project

il
in question is, sgtuate;:[f in' pl?‘nmng area of Gurugram,

'gv " 4 ".z'..". A \‘ \é

therefore the’ authorlty fias, -.complete terrltonal jurisdiction
IS

vide notlﬁcatmn no. 1/92/2017 1TCP lssued by Principal

Secretary (Town and Country Plannmg) dated 14.12.2017 to

% \ § §
'& %» ‘%g&

entertain the present Complalnt A9 the nature of the real

@_. s

estate project is commerqgl in nature so the authority has
subject matté% jﬁrisd:iCtio-n ";;lo"ng with 'ter;'itorial jurisdiction.

The authority has -: Ec;l';npjl’eté? ju‘riédictio’n to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land

Ltd. leaving aside compensation which is to be decided by the
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45.

46.

47.

48.

adjudicating officer if pursued by the complainants at a later

stage.

The complainants made a submission before the authority
under section 34 (f) to ensure compliance/obligations cast

upon the promoter as mentioned above.

The complainants re%re_ t,&‘,da‘,&fhajc necessary directions be

’f‘%
issued to the promotelfﬁt _---oﬂﬁﬂly with the provisions and
A A 1Rl 5

fulfil obllgatlon und@e‘f‘ sqctmm%?%q@ the Act.

'-‘.
k

QW—‘-‘ o

The complalnants reserve thelr Tight'to seek compensation
from the pro’mt’)ter for which they shall make separate

application to't the ad]udlcatmg ofﬁcel;, 1f requlred

. 1 ﬂ‘z
*: ‘\.7 ;:... ‘ '

It has been mforrneg By oppos,xte;:ounsel respondent that

they have rece

_a—._

the complamants is entltl'ed for delayed possession charges.
However, respondent is also entitled for maintenance
charges which he can levy to the complainants/ buyer’s for

not taking the possession of the unit. in the interest of justice
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both the parties are directed to take over/ handover the

possession of the unit within one month.

As per clause 21 of the flat buyer’s agreement dated
03.11.2014 for unit no. H032, 3t floor, tower-H, in project
“Indiabulls Engima” Sector-110, Gurugram, possession was to

be handed over to the cemiﬁéfh,ants within period of 3 years

]

eement + 6 months grace period

¥

from date of execution of@_gr

|
h

which comes o%tﬁ be‘°03g ,5 20 18 However respondent has
@% yﬂg? (@ T‘"\

not delivered: the uhit 1n 3l:lme"“f'Cornpl::unants has already paid

_.l-' § 1Hd ofdd
£ q T |

‘32 "3_
Rs. 1,65,57 015/ to the respOndent agamst a total sale

imy
con51deratlon of Rs 1 74, 15 851/ As such the complainants

are entitled for delayed possessmn charges at prescribed rate

of interest ie. 10. 45% per anfium w.e.f 03.05.2018 till
@ «9‘3 A

21.01.2019 a§ per provxslon ofAsectlon 18(1) of the real estate

(regulation a@dhevelopﬁlejnt)A;:trZ odel\ /|
Decision and directions of the authority

The authority exercising powers vested in it under section 37
of the Real Estate (Regulation and Development) Act, 2016

hereby issues the following directions to the respondent:
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(1)

(i)

(iii)

(iv)

The respondent is directed to pay the interest at the
prescribed rate i.e. 10.45% per annum for every month
of delay on the amount paid by the complainants from
due date of possession i.e. 03.05.2018 till the offer of

possession 21.01.2019.

The respondent is: idlﬁegtéfi_:go,, pay interest accrued from

03.05.2018 (due d‘”ft %oﬁﬁo%sesswn) to 21.01.2019(date

‘*’ ! ’I 1 'sz
of offer of possessgoﬁ) on %gcount of delay in handing

over of possessmn f# the complamants within 90 days
r u{l:’ 7
from tl}%ewd%te of thlS‘ order Thergafter the monthly

..- ‘§" ,.‘. ‘u g

paymenﬁaxofﬂnterest Qll handmg over of the possession so

% r \&% | 3§ 9 f?
accrued shall beaQﬁld befofe 10th of every subsequent
£ REN »f
month. §of TERe "'f __
IHADRDL
_1 o - .__- @zﬂw%&__\g .§ 2 .'

&83@&

Complalnants are dlrécted to pay outstandmg dues, if

any, afte'r adjustment of "interest for the delayed period.

The promoter shall not charge anything from the

complainants which is not part of the BBA.
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