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H HARERA

[202] GURUGRAM Complaint No. 2182 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 2182 of 2022
Order pronounced on: 18.01.2024

Mrs. Jaswant Kaur _ '
R/o: - House no. 224/26, Gali No. 1, Near Chirag Hospital,
Vishnu Garden, Gurugram Haryana - 122001 Complainant

Versus

M/s JMS Buildtech Private Limited. .
Regd. Office at: - Plot No. 10, 5t Floor, Sect«

122001 G Respondent
IJ:; o

CORAM: el

Shri Vijay Kumar Goyal L.\ - r Member

APPEARANCE: TR " _

Shri Ankit Bhasin [ﬁdvncate}J g TR \ s Complainant

Shri H.S Chohan and Vlkrﬂntﬂhlawat [{sdvq at;es] Respondent

This complaint has been ﬁied%;jrih& cump : mant;(a]!uttee under section 31 of
the Real Estate (Regulation and Uevelnpmeﬁt] Act, 2016 (in short, the Act)
read with rule 28 of the Har}?gna Re Estat (Regulation and Development)
Rules, 2017 (in short, ﬂle Ru’le"] ft} gﬂﬁl ‘of section 11(4)(a) of the Act
wherein it is inter alia prescribed that th'e_-i promoter shall be responsible for
all obligations, responsibilities and functions under the provision of the Act or
the Rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inter se.

Unit and project related details
The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:
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S.No. | Particulars Details
1. Name and location of the | “JMS Crosswalk”, Sector 93, Gurugram
project
2. Project area Commercial component in plotted colony
3. Nature of the project 125.594 acres
4. DTCP license no. and validity | 44 of 2010 dated 09.06.2010 valid up to
status 08.06.2016
5. Name of licensee Ramprastha Estates Pvt Ltd. & ors.
6. RERA Registered/ not | GGM/313/45/2019/07 dated 18.02.2019
registered
7. Unit no.
21 of complaint]
8. Unit area admeasuring ’
1 of complaint]
9. Allotment letter
plaint]
10. Date of execution/ofibu 27.02.2 \ 2,
agreement J E‘,ﬁi mentioned in the stamp
: JWw.rt. execution of buyer's
: O™, i < ;
11. 15.1 POSSESSION OF THE UNIT

The company, based upon its present plans and
 estimates, and subject to all exceptions, proposes to
handover possession of the unit within thirty-
six (36) months computed from the date of
execution of buyer’s agreement, excluding
additional grace period of six (6) months,
subject to force majeure circumstance and reasons

G U RI; beyond the control of the company ("commitment

"period”), In case of failure of the allottee to make
timely payments of any of the instalments as per
the payment plan, along with other charges and
dues as applicable or otherwise payable in
accordance with the payment plan or as per the
demands raised by the company from time to time
in this respect, despite acceptance of delayed
payment along with interest or any failure on the
part of the allottee to abide by any of the terms and
conditions of this agreement, the time periods

mentioned in this clause shall not be binding upon
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A
B. Facts of the mmplamH

the company with respect to the handing over of
the po | ion of the unit
[page no. 35 of complaint]
12. Due date of possession 27.08.2020
(Note: -; calculated from the date of stamp
paper generated at the time of execution of
buyer’s Flgreement ie,27.02.2017)
[Note: grace period of 6 months is allowed]
13. Total sale consideration as | Rs.14,46,150/-
per BBA at page 21 of
complaint
14. Total sale consideration as iRs;15,68,882.36/-
per customer ledger dated
03.12.2022 at pg. 68 of repiy
15. Amount  paid by _
complainant as per custoim
ledger dated 03.12.20227ati} " ',
pE. 69 of reply _
16. Refund request made’
complainant throyj tional documents filed by
w.r.t. refund of t 12.01.2024)
up amount
17. | Occupation certifi a{b "
18. Offer of possession

3. ‘ The complainant has gl fi [y pARETEPR AN

That in the year 2016, the complainants were looking for investing in

commercial project and after inquiring from friends, they got to know about

one upcoming real estate project namely “JMS CROSSWALK" situated in

sector 93, Gurugram, hence, she initiated the discussions with the builder

through Realtime Realtors.
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That the complainant initiated the booking process on 04.07.2016 with sum
of Rs.20,000/- (Customer Code A0068). After the payment of booking
amount the complainant was allotted shop bearing no. FLEA-LG-65 in the
above mentioned project,

That after the payment made by the complainants, builder buyer's

agreement was executed between the parties on 07.06.2016, for the total

payment as per the
e under "Easy Payment

call whenever the cﬁ ﬁ R B ﬁn},&e respondent about the
status of the shop ev ls nd emails deliberately
and on several uccasfktIﬁJ géerj;:(a ous replies to the emails of
the complainant, after lot of persuasion it came to the knowledge of the
complainants that the construction on the lower ground floor on which the

instant shop is to be built is still vacant neither they have constructed any

walls nor they have demarked the shops. The respondent misled the
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complainants and gave several excuses regarding delayed construction of
the project.

That she visited the office of the respondent several times for refund of all
the above mentioned amount that is paid to the respondent but no response
was received from the respondent, after feeling helpless and going through

mental, physical and financial harassment, the complainant approached the

- ' - Y L J
complainants have neithe rec&warthe unit no{ﬁlﬁfﬁ_n%ey till now.

That the cause of acti

e representatior € - dent and possession of
A\ | | /O
the said unit was due‘on'December, 2019 @/{;ill there is no scope of

o)
@%ﬁrs. And the refund of money
has not been given ﬁ ﬁpﬁﬁlﬁﬁ cause of action is still

continuing.

completion of the project fo

i 2 (' | "". ‘,r \ I\ j’
Relief sought by the cnmle!da £

The complainant has sought following relief(s):

i.

ii.

Direct the respondent to refund the entire amount of Rs.9,11,493 /- paid
by the complainant to the respondent along with interest.

Direct the respondent to pay a sum of Rs.1,00,000/- towards the cost of
litigation.
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On the date of hearing, the authority explained to the respondent/promoter

about the contravention as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead guilty or not to plead guilty.

Reply by respondent

The respondent by way of written reply made following submissions:-

That the present complaint is an abuse of the process of this authority and

rpose of the complainant

'ﬁ#l?wml gains from the

@fdent got registered its
( j;rhs of the Act with the

“registration..no. RC{REP{HARERA{GGM{SIB
/45/2019/07 datﬂﬂ R E R A
That the complainant.on QI&Q‘ rzesied,, he’ﬁ interest in the project
of the respondent agtgn ear ur‘afutm&nt of a commercial space

in project being developed by respondent in terms of License issued by the
Town & Country Planning Department, Haryana.

That the respondent was allotted a shop bearing no. FLEA-LG-65, vide
allotment letter dated 26.07.2016 to the complainant. Thereafter, the

buyer's agreement was executed on 27,02.2017, for the total consideration
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of Rs.14,46,150/- (which includes Rs.13,48,500/- as basic sale price
(‘BSP’) and Rs.97,650/- as EDC/IDC) and other’s charges, to which the
complainant agreed to adhere.

That the complainant thereafter failed to make any payment despite the
fact that the complainant was required to make the payment as per
payment plan. That the complainant in total paid a sum of Rs.9,11,493/-
which includes Rs.8,40,923 /- as bas iﬁ‘jﬂle price, Rs.18,204.75 /- as service

..-,5 _,_;.',_

tax, Rs.26,182/- as CGST and ' % B2/- as SGST. Despite receipt of

s ,jr'r
a}‘:-.-.* ¢ Q;a.;.t_“-'.f_
various demand letters iplainant.failed to pay the outstanding
1C4
amount. __ o ]
That the respondent'c mplat@ihe deve t of the project and
received occupatic : ‘certificate -f-"“ 'k :.:,. m]ect vide memo no.
L] 1 ]
STP(G)/2022/1278. @t d 08. it- H k ! ndent has suffered in
1
completion of its proje ‘Eh g D&Qﬁ ID-19 pandemic (buyer’s
agreement also includes fu sure Clatse no. 41 which says that in the

event of force maj ﬂnﬂﬁﬂ%}mﬁan}' shall be entitled to
reasonable extension its obligations or to put it
in abeyance). Henc £1‘L ﬂéﬁg\ﬁlﬁd‘hable for any delay in
handing over the possession.

That the respondent on receipt of occupation certificate of the project and
after completing internal formalities, issued letter of offer of possession

dated 10.11.2022 to the complainant thereby calling upon the complainant

to pay the outstanding dues and take possession of the unit.
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That as the development of the project is complete and the occupation

certificate has already been received, the complainant is not entitled to
withdraw from the project and seek refund of the amount deposited by the
complainant with the respondent. The complainant is liable /intitled to
take the possession of the allotted shop after clearing the pending dues.

That the present complaint is not maintainable before this authority

because the provisions of the Act lﬁ\ are not applicable to the facts of

of the concerned/disputed.property ’." k. Ql\ace prior to the coming into
aq@qed therein and the reliefs
. e'.nt pﬁg]%ﬁand agreements, which
had already comm 1@ ) ¢ ) uf%ré:‘ f the said Act. Also, for
. . | erein and the reliefs
envisaged under the s vhich fully.canié into force w.e.f. 01.05.2017,

cannot be applied to tran d (agreement and allotment)

prior to the said dﬂ ﬁdﬂﬂﬂﬁﬂﬂﬂﬂns of the said Act
came into force. }‘h‘eLin{ mng\ thﬁ s\ald, Act cannot operate

retrospectively and'imp re‘spundent‘ for any of the actions
done prior to coming into force of the said Act and prior to registration
under the said Act. The provisions of the said Act have prospective
operation, especially wherein inter-alia seeks to impose new burden. It is
well settled law that a statute shall operate prospectively unless

retrospective operation is clearly made out in the language of the Statute.
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In the absence of any express legislative intent of the retrospective
application of the said Act, and by virtue of the fact that the said Act creates
a new liability, the said act cannot be construed to have retrospective
effect.

Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed do 2nts and submissions made by the
parties

The complainant and respond led_the written submissions on
05.12.2023 and 11.12.20 1 e taken on record. No
additional facts apartfr i th platnt *l.repl

%ﬁbeen stated the written
.,J

.-.I
L= J

adjudicate the present complai tfor.thereasons given below.

E.1 Territorial ]urisdi}i% A RE I{ A

As per notification no. 1/92/ cie %?\31201? issued by Town
and Country Planning Lﬁgu %ﬁls ction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.
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E. Il Subject-matter Jurisdiction:

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder
or to the allottees as per the agreement ﬁJr sale, or to the association of

allottees, as the case may be, he g&vcyance of all the apartments,
plots or buildings, as the r:a.sf miay |

i
1y be; ¢ r‘;he allottees, or the common

dogd N L..

areas to the association of allotte:

&
case may be;

ot competent authority, as the

Section 34-Functions of the Authgrity: | | :{ "N\
34(f) of the Act P ensure ¢ :'F'"-‘.- ) m}ﬁ the obligations cast
TS tees and the re agents under this

= l
complete jurisdiction I;rﬁﬁetl}iq[/ the co!
obligations by the pro q@nﬁ&ﬂn
decided by the adjudicatin cer il

stage.

Further, the authority mﬁ%%éiw the complaint and to
grant a relief of refund@'ﬂﬁe{fe‘elj @%Meﬂé{ the judgement passed

by the Hon’ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil), 357 and
reiterated in case of M/s Sana Realtors Private Limited & other Vs Union of
India & others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein

it has been laid down as under:
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“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or cffrectfng payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping ir w the collective reading afSecuan
71 read with Section 72 of the Actuif tf

14, 18 and 19 other than compensation ¢
adjudicating officer as prayed that j‘ r view, may intend to expand
the ambit and scope of thespowers and-functions of the adjudicating

Act 2016."

14. Hence, in view of the ail

entertain a complaint se
amount.

F. Findings on the objections raised by
F.1  Objection regarding jurisdi ority w.r.t. buyer’s agreement

executed prior tocoming i
jectio ‘tﬁ ‘p%dent that the authority

15. The respondent raised &

is deprived of the 1urlsr€lft:uun Fr‘\gq ‘zt“tiw‘t t{e‘rpzietanun of, or rights of the
parties inter-se in acmrdance with the flat buyer's agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere provides, nor can be so
construed, that all previous agreements will be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules and agreement have

[l/.
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to be read and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular
manner, then that situation will be dealt with in accordance with the Act and
the rules after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors. S}l bgn Pvt. Ltd. Vs. UOI and others.

(W.P 2737 of 2017) decided on l‘f, which provides as under:

“119. Under the provisio,
possession would be cou

J - I-..._-.:: _'-r- _::'__

de.*ay in handing over the
ioned in the agreement
3 Har.tee prior to its

registration und of RERA, the promoter is
given a facility the -ﬂ'ﬂ!’ﬁ*ﬂ ﬂﬂmpfet: ﬁ‘ roject and declare
the same under : n 4 The RERA does not contémplate rewriting of
contract betw d the ? promater,

122, We ha
RERA are not re
having a retroactive
the validity of the ‘pre
Par.'.l’amenr:scampe ne :u,- d
retroactive effect. A law tan bes
contractual rights berween

pl

abe bastq.betﬁpmwsmns of the
Ty may”" to some extent be
’ effect bul fnen on that ground
RA ea " o ‘be challenged. The

# aving retrospective or
med.to affect subsisting/existing
in the i’arger public interest. We

do not have any doub ur mindchat the) beenﬁ-amedm the
larger public interést T_-f:- ‘a thoraugh s ssion made at the
highest level b mmittee, which

submitted its depdi D)
16. Also, in appeal no. I?MMLI&J @Ihglé Eyéﬁeveluper Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi retroactive
to some extent in operation and will be applicable to the agreements for
sale entered into even prior to coming into operation of the Act where
the transaction are still in the process of completion. Hence in case of
delay in the offer/delivery of possession as per the terms and conditions
of the agreement for sale the allottee shall be entitled to the
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interest/delayed possession charges on the reasonable rate of interest
as provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the agreement for sale
is liable to be ignored.”

The agreements are sacrosanct save and except for the provisions which have
been abrogated by the Act itself. Further, it is noted that the agreements have
been executed in the manner that there is no scope left to the allottee to
negotiate any of the clauses contained therein. Therefore, the authority is of

the view that the charges payable underyarious heads shall be payable as per
GXS ..-f Zi2Y
the agreed terms and conditions of .;; 2 agr :,f ent subject to the condition that
e :5 1?

the same are in accordance w 5,rt - 19\ s,{,Eenmssmns approved by the

o
respective departments /et d\are not in contravention

of any other Act, rules, statutes, in51mr'sr1dir ns issued thereunder and

are not unreasonable orjgxorbitanitingatul
ul i
Findings on the relief sought by the compl:
G.1 Direct the respaor _._- ;- refund tl re amount of Rs.9,11,493/-
paid by the complz -1 : pondentalong with interest.
In the present complaint, t .' ant)inténds to withdraw from the

project and is seeking Eﬂ }RE h)ﬁ‘her in respect of subject
A

unit along with interesi &1&9 ovided under section 18(1)

of the Act. Sec. 18(1) Df\lii’l-é@ {%@@éd&:ﬂo%ﬁr ready reference.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect
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of that apartment, plot, building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promater, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”
(Emphasis supplied)
Clause 15.1 of the buyer's agreement (in short, agreement) provides for

handing over of possession and is reproduced below:

15, “POSSESSION OF THE UNIT _m.i,-;j- ,ﬁ.

15.1 The company, based upon itspre h .st,und estimates, and subject to
"Ln q:

all exceptions, proposes to an ._;‘__1‘ ' possession of the unit within

g;

thirty-six (36) months computed [r om the date of execution of
buyer’'s agreement, exeluding ‘tﬁ r_u"'m grace period of six (6)
months, subject to” fore eure tﬁ;@; stance and reasons
beyond the control of the'con @ -ommitment period"). In case
of failure of the! dllottee to e{p pdyments of any of the
instalments as pentliepe yment}:!ﬁr afhng with er charges and dues

:ror ance w the payment plan

time to time in this
X‘p ujgng with interest or
allott W of the terms and
conditions of this'ggreement, the time perigds m 'aned in this clause
shall not be bindingwpgn the campany m to the handing over
of the possession of

At the outset, it is relevant tn ' Mﬁreset possession clause of the
agreement wherein thﬁ ﬂ R Eﬁ ﬁd to all kinds of terms

and conditions of this juyand pp zﬁ n,and the complainants not
Q e agr

}sLoﬁ

with all provisions, formalities and documentation as prescribed by the

as applicable oriothe :, rsepa_y n'EI ac
or as per the deniand -

being in default under lnents and compliance

promoter. The drafting of this clause and incorporation of such conditions are
not only vague and uncertain but so heavily loaded in favour of the promoter
and against the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc. as prescribed by the promoter may make
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the possession clause irrelevant for the purpose of allottees and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the buyer’s agreement by the promoter is just
to evade the liability towards timely delivery of subject unit and to deprive the
allottee of his right accruing after delay in possession. This is just to comment
as to how the builder has misused his dominant position and drafted such

mischievous clause in the agreement a?gh.the allottee is left with no option but

o P iiessien of the apartment
\ 2 \
R p@ d from date of buyer’s
|

e date of ?ug ssion from the date of
) ‘l ]

stamp paper generate gt}{e Jnrrig
27.02.2017. The period e\b e i d,.bp 27.02.2020. Since in the

present matter the BBA inco Q{E_ﬁﬁdﬁienal grace period of six (6)
months, subject to feﬁﬁrﬂﬂsﬁe é%i reasons beyond the
control of the eempan_',}{; mj C}{ H,ngver the respondent in
its reply pleaded that tﬁe? ue s;:lread of Covid-19. Since

in the present matter the BBA incorporates unqualified reason for grace

io ggfﬂ)uyer's agreement i.e.,

period/extended period in the possession clause. Accordingly, the authority
allows this grace period of 6 months to the promoter at this stage. Therefore,

the due date of handing over of possession comes out to be 27.08.2020.

(A
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Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by her along with interest

prescribed rate of interest. However, the allottee intend to withdraw from the

project and are seeking refund of the amount paid by them in respect of the

subject unit with interest at prescribed rate as provided under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of i in ‘;‘,::!

18 and sub-section (4) and sub

(1) For the purpose of proviso to s A

and (7) of section 19, the "int rest at !
State Bank of India highestrt tind] ca

- jfmwsﬂ to section 12, section
tio (7) of section 19]
; ii;‘ ;. 42 iA ection 18; and sub-sections (4)

JIndia marginal cost of
by such benchmark
om time to time for

Lgslaﬁun under the
L;f e prescribed rate of

practice in all the case

HARERA
Consequently, as per websit Banklof/India i.e, https://sbi.co.in,
the marginal cost of le{%@ré W@B}a&_qﬁ datei.e, 18.01.2024 is

8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 10.85%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the promoter shall
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be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and ,_ est thereon is refunded, and the
interest payable by the allotteg ta'the pro
the allottee defaults in pay \3&?'1"

25. During proceeding dated 26.10.2023

or g{umpiam on 17.05.2022, after
lﬁ‘qu}nplfmants are not entitled
is pﬁo,u.red then the same may
| Y/

of thie basic sale price.

irécted the complainant to clarify the

fthe E,IR@%D the respondent prior
to the filing of the sai@@?@t@ UG?’%ZE%}@@ the respondent also

confirm if any intimation after obtaining occupation certificate for having

26.

complied the unit and obtaining the occupation certificate is intimated to the
complainant prior to formal offer of possession made on 10.11.2022, within
10 days after supplying a copy to each other. Accordingly, the complainant has
placed on record email dated 27.10.2020, vide which she requested the
respondent /promoter to refund the amount paid against the unit in question

{A’/’/

Page 17 of 22



27.

A

HARERA
2 GURUGRAM Complaint No. 2182 of 2022

prior to occupation certificate i.e,, 08‘03.2922 which is on page no. 3 to 5 of

the additional documents dated 12.01.2024, and the same is reproduced as

under for a ready reference: -

Dear Sir,

Greetings of the Day!!

This is to inform you that | booked one commercial shops FLG-65 under the
name in your project named as J[MS crosswalk at sector 92, Hayatpur
Gurugram, Haryana.

That as per the terms of Builder buyer agreement dated had to pay 30
percent shop cost at the date of the booking and 30 percent cost on the
completion of Structure and remaining balance 40 percent on the date of
completion of project ari%;. gther words at the time of handover of

passesion R

Acknowledging the paymentstrugture/terms i had made all the payments.
However, in septembef. i ‘race ed a>egll through your Customer
Relationship Manager/Mr: Va ;‘E;-. Sharma, _that, the shops which you had
booked in january 20] #@)ﬁﬂ scause the entire lower ground
floor has to be uk.aur cops arior.notice.

that would not be alloted

paying my hara

Further, my €c ng and had detailed
discussion with 1 what terms | am not
eligible to get'p duly making timely

payments since thé lasi 4

That your CRM said base, tions that the builder can
give the entire floor on.lgase 1re d will provide you the lease
rent as per market rate forsyour-eommercial shop. However, the said

agreement ha e
In order to p somes
upon your r

ged-and signed by me.
] ffere: ﬁme other options and

ed looking her op in your project which
were offered ut. an additional amount for other
options whic@iﬁm gjﬁe reement | should be
provided a commereial's 5 % aceme e shop which 1 had
booked in 2016 without any additional amount.
Conclusion:-
That after several meetings conducted on different dates with your team
but no option / solution was provided on the same cost. As a result i am
requesting you to kindly proceed with the refund of my payment which is
913493/- which | had paid to the builder on different dates through
cheques before 15 jan 2021 as per discussion.
Your rapid response is highly appreciated.

Further, the respondent has replied the above said mail vide its reply dated

04.11.2020, and the same is reproduced as under: -
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"It is denied that in terms of the Builder buyer agreement dated 27/02/2017
for your Unit No-FLEA-LG-65, Cross Walk, Sector-93, Gurgaon. You "had to
pay 30 percent shop cost at the date of the booking and 30 percent cost on the
completion of Structure and remaining balance 40 percent on the date nf
completion of project or in other words at the time of handover of possession".
Further, the matter of fact that the Buyer's Agreement underlying the terms
of the HRERA for the said Unit has not been signed by you and sent back for
execution despite various reminders. Last but not the least, it is pertinent to
put on record that no violation of either the terms of the Agreement or as
prescribed by the competent authority has seen the light of the day with
respect to the Unit & complete project, per se Having said that, we duly
acknowledge your request to withdraw yourself from the project and
surrender the allotment of the Unit, which must be in consonance with the
terms of the execul:ed Buyersdgr:@gm__ t, which provides the refund of
ion, post allotment of the unit in
considering our long standing
r.investment with us and as a
prugass the refund of monies,

H

relationship and in the interest f i

gesture of goodwill, we ;haﬂgan awi

subject to deduction on or befi Sfﬂ ;
On consideration of the dq_c}.lments.gmla_; e unrécu’rd and submissions made

by both the parties regarding contravention of provisions of the Act, the

authority is satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by niqfhandi'ng over possession by the due date as per the
agreement. By virtue of ciause 15.1 UF& r.  agreement executed between the
parties on 27.02. 201? the pnssesst‘un"ﬁf‘dthe sub]ect apartment was to be

delivered within a perlqd uf31~6 munths ﬁ'tjun*‘the date of execution of buyer’s
agreement i.e., 27.02.2017 which comes uPi'tn_be 27.02.2020. As far as grace
period is concerned, the salﬁe is allowéd for the reasons quoted above.
Therefore, the due date of handing over of possession is 27.08.2020.

Further, the authority observes that the respondent has obtained the
occupation certificate on 08.03.2022. Whereas, the offer of possession was
made on 10.11.2022 post filing of the present complaint. However, it is
pertinent to note that the complainant had already requested refund of the

Ja/‘
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monies vide email dated 27.10.2020 which is prior to the receipt of occupation

certificate but after the due date agreed between the parties in the BBA.
Thereafter the request of the complainant was also addressed by the
respondent vide email dated 04.11.2020. In view of the above-mentioned
facts, the allottee intended to withdraw from the project and is well within the
right to do the same in view of section 18(1) of the Act, 2016.

Moreover, the Hon'ble Supreme Eqm*t nf India in the cases of Newtech

Promoters and Developers Prf ted Vs. State of U.P. and Ors.

(supra) reiterated in case anfs Sana _eanqrs Private Limited & other Vs

Union of India & athgrs ?.S‘LP *{'L‘{wb%ﬁn. I.?DGS of 2020 decided on
= {.I'T

12.05.2022. observed a(k u,nder .

refuhdmﬁrred Under Section
Eﬂ{fen'f on any contingencies

“25. The unqualified-rig tafﬂ]eaﬂa
18(1)(a) and Sectionil 'Ualrhdﬂme

m&& 4T

or stipulations th . qpp&ars h- ;Jre has consciously
provided this right ofre d dqma ad asan , onal absolute right to
the allottee, if the pro bgr ' qf' the apartment, plot or

te thesterms of the agreement
regardless of unforeseen Wem; J'ff stay orders rhe Court/Tribunal, which is
in either way not a!tnbumbfe ca  the ottee/home buyer, the promoter is
under an abhgann .:: n d’er?mnd With interest at the rate
prescribed by the 1% %ﬂ r@' rmn in the manner
provided under the Act with the proviso that if the “allottee does not wish to
withdraw from the'project, he sﬂafﬁ.{m ehtitled far interest for the period of
delay till handing over possession.at the rate préscribed.”
The promoter is responsible for all obligations, responsibilities, and functions

building within the ti

under the provisions of the Act of 2016, or the rules and regulations made
thereunder or to the allottees as per agreement for sale under section
11(4)(a). The promoter has failed to complete or unable to give possession of
the unit in accordance with the terms of agreement for sale or duly completed

by the date specified therein. Accordingly, the promoter is liable to the
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allottee, as he wishes to withdraw from the project, without prejudice to any

other remedy available, to return the amount received by it in respect of the
unit with interest at such rate as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section 11(4)(a)
read with section 18(1) of the Act on the part of the respondent is established.
As such, the complainants are entitled to refund of the entire amount paid by
them at the prescribed rate of interest i.e, @ 10.85% p.a. (the State Bank of
India highest marginal cost u::ol?'lreru:llng‘};{f‘?i MCLR) applicable as on date +2%)
as prescribed under rule E/Ef” tﬁ W)ef‘ 1a,_Real Estate (Regulation and
Development) Rules, 201’? frb{mthéfdatk& ﬁ'ea*clgkpayment till the actual date

of refund of the ammiﬁg wnl:hm the tlrnelmes Prav;ded in rule 16 of the

d
Haryana Rules 2017 lb&@ l (’ | | t ' pat E
G.Il  Direct the respo l;lant\t,n pﬂy as in of l,hJﬂ;DOW towards the cost of
litigation.
The complainant is seekmg\apové jrzfttﬂlﬂ'konedfﬂ’-‘h&f w.r.t. compensation.

Hon'ble Supreme Cnurtt:::f I}nd@ in caﬁ“t_l__tled gs_ J!rf/s :ﬂ’ewtech Promoters and
Developers Pvt. Ltd. V/s S&atrq{m m @231 -2022(1) RCR (C), 357 held
that an allottee is entitled to ¢laim compensation r& litigation charges under
sections 12,14,18 and ;ect:;rf 19.wi;1t;h ;s Itu. Ee decided by the adjudicating
officer as per section 71 and the quantum of compensation & litigation
expense shall be adjudged by the adjudicating officer having due regard to the
factors mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation & legal

expenses.
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H. Directions of the authority

34. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under

section 34(f):

. 8

il

iti.

35. Complaint stands dltpnsed J)f /.-.‘ [y

The respondent/promoter is directed to refund the entire paid-up
amounti.e, Rs.9,11,493 /- recewegi bé’ it from the complainant along with
}

interest at the rate of 10. 85% '-'rescnbed under rule 15 of the

gt o,
. -ra,

Haryana Real Estate {REgula}y.' and Development) Rules, 2017 from the

date of each payment tliI ttlf.iac;ﬂ{ Il Ezatl’ﬂn of the amount.
A period of 90 days. Egv&n to ﬂlgvresﬁﬁndent to comply with the

4=

directions given lr}‘l}msﬁrder and fal_[ _ which Jegal consequences would

follow. { Al r W :
The respondent is. furé'har directed n
against the subject {ﬂlthLm

t LD H‘eﬁté any third-party rights
ull eall}aﬁﬁn of the paid-up amount
along with interest ":--.gj'"' ‘the complai ﬁnt and even if, any transfer
is initiated with :gspfct to s '-" the ;ecewables shall be first

dﬁeilﬂggll"gtﬁgﬁ'é m;ngnt.

utilized for cleari

36. File be consigned to registry.

V|-
Dated: 18.01.2024 (Vijay Kumar Goyal)
Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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