GURUGRAM Complaint No. 182 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 182 0of 2023
First date of hearing: 06.07.2023
Date of decision: 04.01.2024

1. Mrs. Sunita Godara
2. Mr. Pawan Veer

Both RR/o House No. 1188/1, Dayanand Colony, New

Railway Raod, Gurugram- 122001 H:ar,yana Complainants
1. Ansal Housing Ltd. (formerly known assM/s Ansal

Housing & Construction Ltd) through 1t s Dlrector Sh.

Kushagr Ansal 4

Registered Office at: - 606, 6Eh floor, Indra Prakash

21, Barakhamba Road, New Delhi - 110001
2. Samyak Projects Private Limited through it's Director

Registered Office' at: --111, 1st floor, ;Antriksh

Bhawan, 22, K.G. Marg, New Delhl- 110001 | Respondents
CORAM: bl o
Shri Arun Kumar “ 'E REGV Chairman
Shri Vijay Kumar Goyal . Member
Shri Sanjeev Kumar Arora ) B, B Member
APPEARANCE: -
Sh. Romit Jangra (Advocate) Complainant
Sh. Amandeep Kadyan (Advocate) Respondent

ORDER
1. The present complaint dated 18.01.2023 has been filed by the
complainant/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
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short, the Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the

provision of the Act or the Rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of propq@ed handmg over the possession, delay

period, if any, have been detalle 5

e"follomng tabular form:

m.,r: ¥
S. N. | Particulars " .?%é@lls
Jull )
1, Name of the project :‘L 2F qAnsél Hélghts 86
2. Pm]ectlocatlon r 4 *.Z‘_l Sgetor 86, Guf‘ugram, Haryana
3. | Projectarea 7 12.843 acres
4, Nature of the pm}ect N Greup bousm’g colony
B DTCP l1ce§nsﬁ§. i m),; and *48 of 2011 dated 29.05.2011 valid up to
validity status’ _ | i2a 05 2017
Name ofhcensee : ! N Resolve Estate Pvt. Ltd.
RERA registration’ detall‘s? E ‘Not l_'eﬁgistered
8. | Unitno. | : G 106
m AW [pageaw. 35 of the complaint]
W W W o 4 0L 5l
9. Unit area admeasuring 13_6,0._ sq. ft. [sup.er area)
10. | Date of execution of flat [-28.07:2012
buyer agreement [page no. 32 of complaint]
11. | Possession clause 31.
The developer shall offer possession of the
unit any time, within a period of 42
months from the date of execution of the
agreement or within 42 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction, |
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whichever is later subject to timely
payment of all dues by buyer and subject to
force majeure circumstances as described in
clause 32. Further, there shall be a grace
period of 6 months allowed to the
developer over and above the period of
42 months as above in offering the
possession of the unit.”

(Emphasis supplied)
[Page no. 34 of complaint]

12.

Date of commencement of'}
construction  as /. per
customer ledger
26.05.2022 at pg. 60«

'2

datea" 9oL

0.\1,1”0.2013

complaint P WL S

13

Due date of pgfseséicm-ﬁ ‘57?‘ -

..
i W“‘-
]
g
4
&
BT,
‘2 "
i

a
10
el &

e

L[Nd{ﬂ ﬁug date calculated from date of

| commencethegt of construction i.e.,

01.10.2013 @Qemg later. Grace period
alfowed belﬁ“g unqualified]

14.

Basic sale conSJderatlon as
per paymen? annexed with
the buyer’s agreement at
page no.
complaint

Rs:54,26,924/-

488\ of ?ﬁge;h“%i eGV

15.

Sale consideration’as per,

SOA dated 2605 2q22 3&

pg. 68 of complamt

Rs.61,89,806/-

16.

.'-}

Amount
complainant as per SOA
dated 26.05.2022 at pg. 57
of complaint

pald by / thef

é4f26;94—2/ paid towards the principal
“Cost of the unit and Rs.2,70,000/- towards
interest totaling amount of Rs.56,62,076/-

17.

Occupation certificate

Not yet obtained

18.

Offer of possession for fit
outs

17.12.2022

[page no. 61 of complaint]

B. Facts of the complaint

3. The complainants have pleaded the following facts:
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a. That, the complainants have booked a 2 BHK unit in the project of the
respondent titled as “Ansal Heights”, 86, Sector - 86, Gurugram on
17.10.2011 by paying a booking amount of Rs.4,00,000/-.
Subsequently, the complainants have paid an amount of
Rs.16,62,177 /- and thereafter, a registered buyer’s agreement was
executed between the parties on 28.07.2012, vide which the
complainants have allotted a unit bearing no. G-106, area
admeasuring 1360 sq. ft.r for a total sale consideration of
Rs.54,26,942 /- 1ncluswe"'='?; ﬁ?@a

parking, floor PLC charges; clu ﬁ"i%mbershlp charges, against which

”Basm sdle price, EDC, IDC, car

Rs.56,62,076/- was pald on ﬁ;ne along with an arbitrary interest of
Rs.2,70,000/-, without anyt bl:eak-u@ calculatlon and justification was
imposed of the to’tal cost commumcated to complainants, which was
already cleared on time, as and when demanded by the builder,
without any dlscrépahcy etc | i Vs % /

b. That, as per clause SJ, of tl;le buyer’s agreement the respondents was
supposed to dehver the physwal possession of complainant
apartment within the perlqd %f 4@ months from the date of signing/
executing the s BefedhodbRyiich diResst 1.12.2015. As there is
a grace period of 6 months available under this clause for the builder
subject to facing any contingency event it comes to till 30.06.2016.
But till date, no such contingency has been communicated to
complainant by any means of communications by the builder.

c. That, the builder has also charged an interest on delay payment of
Rs.2,70,000/-, from complainants calculated at the rate known to
Ansal Housing Ltd., only, for which till date no clarification has been

provided from the builder, even after repeated personal visits to the
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builder office and meetings with Mr. Ganesh Kukreti, authorised
signatory at the time of executing buyer’s agreement, Mr. Shadab
Khan, and Mr. Navtej and Ms. Ranjita Krishnan, project Head, but
none of them were in a position to resolve the query of complainants,
relating to interest charged and the completion of the project. The
complainants have requested many times to provide them with the
copy of the various government approvals and sanctions relating to
the Ansal Heights, 86, with. numerous personal visits and vide email
communications dated 11. 0; Gﬁ&and 27.05.2022, respectively but
the same were never prov;&eé:tl b’:g.zg;fr

d. That, it is very surprlsmg ta!go.t\e that,sthe builder has very smartly
bluffed complamants, by 1ssu1ng office Jletter vide 2354 dated
17.12.2021 sub]ecged as "“EJffe‘r,qf p‘ossessm«(‘m for fit outs” of the
allotted unit andrﬁlslng an Etfdition;al demand of Rs.9,21,814.77 /-
and subsequerftiir’again complainants have-visited Ansal Corporate
office located at de@io,n 26 05 2022 m order to understand the
reasons behind ralsing t'he addltxonal demands as the project is
already being dela,yed for oi}g‘;r 7:0' months i.e. approx. 6 years from
the expected Qate@of posé’&esmon coﬁsgermg the 6 months grace
period (timeline is calculated at the date of visiting Ansal office on
26.05.2022), subsequiently after meeting with Mr. Shahdab Khan and
Ms. Ranjita Krishnan, current project head for Ansal Heights, 86 at
Ansal Office, Noida, they tried to convince complainants by asking
them for paying lump-sum payment of Rs.6,27,715 /- with immediate
effect stating that Ansal builder had made this arrangement for you
being a loyal customer of Ansal housing, in place of earlier raised

demand of Rs.9,21,514/- by providing another “revised statement
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after settlement showing the amount payable at the time of offer of
possession for fit outs, dated 26.05.2022" without providing any
concrete commitment for actual physical possession of the said unit
for human living purpose.

e. That, the said project is already delayed by 7 years approx., as on date
post commitment date of 42 months ie, 31.12.2015. The
complainants are losing faith on builder, regarding completion of the
said project in question, and, they are feeling trapped in a debt - trap,
by the builder. As complatﬁégfg "'V;gve already paid 104.33 % of the
total cost for which, they ar“‘e”a%ready under the unnecessary burden

{ uy yF_ N
of bank interest argd oth‘ergﬁu iﬁ!ﬂ.l. li'abil'ities & their impacts, loss of

their personal sa\nngs, recuérmggnonthljz house rent expenses, all
because of the resppndents ,

f. That, complamants, in order toﬁmﬁnmnze the: hassle and further legal
complications i in the sazd matter has gwen an opportunity by way of
issuing legal notice th,rough thelr adwotate dated 03.01.2023 through
e-mail & speed post commumcatlons whlch were duly served to the
concerned bu11deg, but tl]L date no reply agamst the same has been
received from the buﬂder » ,

g. That, in view of the facts and ¢ircumstances explained above, and the
empowerment of the allottee through Act of 2016, it is clearly
established that, the respondents doesn’t seem to be in a position to
hand-over the actual physical possession after all necessary
government/legal approvals of the apartment/ unit till the date of

filing this original application, whereby, complainants want to

withdraw from the project and demand their money-back from Ansal
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Housing Limited as paid by them with appropriate ROI (Rate of
Interest) defined in the RERA Legislation.

Relief sought by the complainants:

The complainants have sought following reliefs:

a. Direct the respondent to refund the entire amount received by the

complainant.

On the date of hearing, the authority explained to the respondents

/promoter about the contravention as alleged to have been committed
in relation to section 11(4) f
guilty. 3
Reply by the respondgnt ng 1 4 L

ﬁﬁft to plead guilty or not to plead

The respondent no.él has éontested ‘the complamt on the following

grounds: I 2 ’

a. That the present 'i*ompl'aénlt' is nc;ft n;gintainable qua the answering
respondent as the complaint-is tﬁtafiy féls,:é frivolous and devoid of
any merits agamst the answermg respondent. The complaint under
reply is based on pure conm&ture Thus, the present complaint is
liable to be dlSmlSSEd oﬁ thlg§ ground alone
to book a flat no, G 106 m an upcoming project Ansal Heights,
Sector 86, Gurugram Upon the satisfaction of the complainant after
inspection of the site, title, location plans, etc. an agreement to sell
dated 28.07.2012 was signed between the parties.

c. Thatthe current dispute cannot be governed by the RERA Act, 2016
because of the fact that the builder buyer agreement signed
between the complainant and the answering respondent was in the

year 2013. It is submitted that the regulations at the concerned
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time period would regulate the project and not a subsequent
legislation i.e, RERA Act, 2016. It is further submitted that
parliament would not make the operation of a statute
retrospectively.

That even if for the sake of argument, the averments and the
pleadings in the complaint are taken to be true, the said complaint
has been preferred by the complainant belatedly. The complainant

has admittedly filed the _eg@p'laint in the year 2023 and the cause

of action accrue on ‘28 }016 as per the complaint itself.
Therefore, it is subm1tteg%l¥ ’frl;l'ie complaint cannot be filed before
the HRERA Gurugram as thg,same’fs barred by limitation.
agreement wb;ghrwas 51gned mﬂethe year 20 14 without coercion or
any duress cannot be called into questlpn today It is submitted that
the builder buyer agreement prowdes for-a penalty in the event of
a delay in gmng possessron It lS sﬁbmrtted that clause 37 of the
said agreement prowd’es;for\rRs 5 / sqg. ft. per month on super area
for any delay ingofferin ppssessmn of the unit as mentioned in
clause 31 of &theg agreement Therefore, the complainant will be
entitled to mvoke the said clause and is barred from approaching
the Hon'ble Comm1551on in order to alter the penalty clause by
virtue of this complaint more than 10 years after it was agreed upon
by both parties.

That the respondent had in due course of time obtained all
necessary approvals from the concerned authorities. It is submitted

that the permit for environmental clearances for proposed group

housing project for Sector 103, Gurugram, Haryana on 20.02.2015.
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Similarly, the approval for digging foundation and basement was
obtained and sanctions from the department of mines and geology
were obtained in 2012. Thus, the respondents have in a timely and
prompt manner ensured that the requisite compliances be
obtained and cannot be faulted on giving delayed possession to the
complainant.

g. That without prejudice to the aforesaid and the rights of the
respondent, it is submitted tlaat the respondent would have handed
over the possession to rhe é?ﬁplgfnant within time had there been
no force majeure c1rc&m§§%§és, beyond the control of the
respondent, there, had beeg severgl circumstances which were
absolutely beyond and" ‘out: of ggmtrol of the respondent such as
orders dategl 3.6 07.2012, 31 07. 2012 and 21.08.2012 of the
Hon'ble Puniab & Haryana ngh Court duly passed in civil writ
petition no. 20032 of 2008 The said orders banned the extraction
of water, which'is the backbone of the construction activities.

Fnng asee

Similarly, the comﬁlmgt 1t§ejﬁreveals that the correspondence from
the answermg respondent speE;ﬁes force majeure, demonetization
and the orders of the Hon’ ble NGT prohlbltmg construction in and
around Delhi‘and the COVID -19 pandemic among others as the
causes, which contributed to the; s&téwlling of the project at crucial
junctures for considerable spells.

h. That the perusal of the builder buyer agreement at page 3 would
show that the proposed party to be impleaded i.e, M/s Samyak
Projects Pvt. Ltd not only possesses all the rights and unfettered

ownership of the said land whereupon the project namely Ansal

Heights, Sector 86 is being developed, but also is a developer in the
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said project. That the operating lines at page 3 of the builder buyer

agreement are as follow: “The developer has entered into an
agreement with the confirming party 3 i.e, M/s Samyak Projects Pvt.
Ltd to jointly promote, develop and market the proposed project

being developed on the land as aforesaid.”
7. The authority issues a notice dated 18.01.2023 to the respondents no. 2
in the above-mentioned complaint sent through speed post and

through email address i.e., s

: . mail.com); the delivery
report of which shows that ;1 fﬁéq}was completed and the delivery
reports have been placed. m;% T?é«;%e Despite service of notice, the
respondents no. 2 has preferreg,,nelther to'put in appearance not file
reply to the complamb mthﬁlmtheusqpulated per:od Therefore, in view
of order dated 04. 01 2024, the authqr;ty wagdeﬁ with no other option
but to decide the cd;mplamt ex—parte against the respondent no. 2.

8. Copies of all the dpquments hgve been ﬁle_d 'a&_ngi placed on record. The
authenticity is not in”gdiéfjﬁtef Hehce, thé corﬁﬁlaint can be decided on
the basis of theses undlspgted dacumem:s

E. Jurisdiction of the authorlty &=

9. The authority observ*ed that lt has terrltorial as well as subject matter

jurisdiction to ad]udlcaté ‘theg prgsenb complamt‘ for the reasons given

. X /-
%‘%w‘ i Nl %%‘ - ‘ L\ Y

below.
E.L. Territorial jurisdiction

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
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District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.IL. Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for aH abﬁgaaons responsibilities and functions
under the provisions of thgy) c 01;, he rules and regulations made
thereunder or to the allottees ds‘;pérf’ he agreement for sale, or to the
association of allottees,.as thq‘case ‘may:be,.till the conveyance of all
the apartments, plq;s or buydr s, as the case may be, to the allottees,
or the common areas to the aggcmaén of aHottees or the competent
authority, as thei gase may be‘ g
Section 34-Functions of the Authority
34(f) of the Act ;grgwdes to-ensure compliance of the obligations cast
upon the promoters, the aﬂoétees and the real estate agents under this
Act and the rujes and. reguiatfons made thereunder%

So, in view of the pirowsmns of the Act quoted above the authority has

@WK @ ie

complete jurisdiction to deadethg complamt regardmg non-compliance

T

S

w.«gs&o

of obligations by the promoter leavmg aside compensation which is to

be decided by the ad]%dlcatmg ogﬁcgr if gursued by the complainants at

% L
o = 4 B o
- " w A

a later stage.
Further, the authorlty has l’lO*hltCh in proceedmg with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon’ble Apex Court in Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors. (Supra) and
reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022wherein it has been laid down as under:
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“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power:to determine, keeping in view the
collective reading of Section 71 ‘read with Section 72 of the Act. if the
adjudication under Sectwn,' 14 18 and 19 other than
compensation as envisaged,: {f ctended to the adjudicating officer as
prayed that, in our we%may i Féﬁ‘f o-expand the ambit and scope of
the powers and funcﬁg@yf Nt_ygaa i thf g.officer under Section 71
and that would bé againstithe ' fthe Act 2016. 4

14. Hence, in view of the autho?ltanve pronouncement of the Hon'ble

15.

Supreme Court in fhe cases. mentloned above, the authority has the
jurisdiction to entertam a.complaint seeklng refund of the amount and
interest on the refund amount. | ;

Findings on the obwchgns }'aISgg by i:he”respot')ﬁdent-

wwwww

Objection regarding mrisd?chon oﬁfhe complaint w.r.t the apartment
buyer’s agreement executed prior to comlng into force of the Act.

The respondent sgbmlt;ed thatjéth&complamt is neither maintainable
nor tenable and is lx_abl;e:tol be out rightly dismissed as the buyer’s
agreement was executed between the -pérties- prior to the enactment of
the Act and the provision of the said Act cannot be applied
retrospectively. The authority is of the view that the provisions of the
Act are quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even prior to coming
into operation of the Act where the transaction are still in the process of

completion. The Act nowhere provides, nor can be so construed, that all
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previous agreements would be re-written after coming into force of the
Act. Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular
manner, then that situation would be dealt with in accordance with the
Act and the rules after the date of coming into force of the Act and the
rules. The numerous provisions of the Act save the provisions of the

agreements made between the buyers and sellers. The said contention

;k:""'jud'gment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI anﬁ“o%heis w.p2737 of 2017) decided on
06.12.2017 which prg‘ndes as&u\‘, ,__\jer.

has been upheld in the landm

“119. Under the prows:ons of . Sectwn 18 the de!ay in handing over the
possession would be counted from! the date mentioned in the agreement for
sale entered into! by the promoter andthe allottee prior to its registration
under RERA. Under the provisions, of &ER}L the promoter is given a facility
to revise the dgcg%of completion of pro;ect and declare the same under
Section 4. The RERA does not contemp!ate reu’?rtting of contract between
the flat purchaserund the pro;noter ...... x

122. We have a!rendy drscussed that above stated provisions of the RERA
are not retrospectwe in nagure 'I‘hqy may. to some extent be having a
retroactive or quasi retroactive Qﬁ"ec&b”u‘t then on that ground the validity
of the provisions of RERA cannot “be challenged. The Parliament is
competent enough to legislate law having retrospective or retroactive
effect. A law can be even-framed | %ﬁct subs:stihg / existing contractual
rights between the parties in the ﬁarger public interest. We do not have any
doubt in our mind-that the RERA hasbeen framed. in the larger public
interest after a thorough study and discussion made at the highest level by
the Standing Comm:ttee and Select Committee, which submitted its
detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed -

“34, Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi retroactive to
some extent in operation and will be applicable to the agreements for sale
entered into even prior to coming into operation of the Act where the
transaction are still in the process of completion. Hence in case of delay in
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the offer/delivery of possession as per the terms and conditions of the
agreement for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be ignored.”

The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the
agreements have been executed in the manner that there is no scope left
to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance
with the plans/permissions approved by the respective departments
/competent authorities and are not in contravention of any other Act,
rules, statutes, instructions, directions issued thereunder and are not
unreasonable or exorbitant in nature.

F.I  Objection te‘gatrglinh maintainability of complaint.

The counsel for ghe r;si;ondent has raised an objection that the
complaint is barred by limitation as the complainant has approached the
complainant has admittedly filed the complaint in the year 2023 and the
cause of action accrue on 28.07.2016 as per the complaint itself.
Therefore, it is submitted that the complaint cannot be filed before the
HRERA Gurugram as the same is barred by limitation.

On consideration of the documents available on record and submissions
made by the party, the authority observes that the buyer’s agreement
w.r.t. the unit was executed with the allottee on 28.07.2012. As per clause
31 of the buyer’s agreement, the possession of the subject plot was to be
offered with in a period of 42 months from the date of execution of

buyer’s agreement and 42 months from the date of obtaining all the
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required sanctions and approval necessary for commencement of
constructions whichever is later. The due date of possession can be
calculated from the date of commencement of construction being later
i.e,, 01.10.2013, which comes out to be 01.10.2017.

However, the said project of the allotted unit is an ongoing project, and
the respondent/promoter has failed to apply and obtaining the CC/part
CC till date. As per proviso to section 3 of Act of 2016, ongoing projects
on the date of this Act i.e., 28.07.2017 for which completion certificate
has not been issued, the promoter shall make an application to the
authority for registration of the said project within a period of three
months from the date of commencement of this Act and the relevant part
of the Act is reproduced hereunder: -

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said project within a period of three
months from the date of commencement of this Act

The legislation is very clear in this aspect that a project shall be regarded
as an “ongoing project” until receipt of completion certificate. Since no
completion certificate has yet been obtained by the promoter-builder
with regards to the concerned project.

Moreover, it is observed that despite passing a benchmark of due date on
01.10.2017, till date it has failed to handover the possession of the
allotted unit to the complainant and thus, the cause of action is
continuing till date and recurring in nature. The authority relied upon the
section 22 of the Limitation Act, 1963, Continuing breaches and torts and

the relevant portion are reproduced as under for ready reference: -
22. Continuing breaches and torts-
In the case of a continuing breach of contract or in the case of
a continuing tort, a fresh period of limitation begins to run at
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every moment of the time during which the breach or the tort,
as the case may be, continues.

23. Keeping in view the aforesaid facts and legal position, the objection with

regard to the complaint barred by limitation is hereby rejected.
F.IIl Objection regarding delay in completion of construction of project due
to force majeure conditions.

24. The respondent-promoter alleged that grace period on account of force
majeure conditions be allowed to it. It raised the contention that the
construction of the project was delayed due to force majeure conditions
such as demonetization, and the orders of the Hon’ble NGT prohibiting
construction in and around Delhi and the Covid-19, pandemic among
others, but all the pleas advanced in this regard are devoid of merit.
The flat buyer's agreement was executed between the parties on
14.12.2012 and as per terms and conditions of the said agreement the
due date of handing over of possession comes out to be 01.10.2017. The
events such as and various orders by NGT in view of weather condition
of Delhi NCR region, were for a shorter duration of time and were not
continuous as there is a delay of more than three years and even some
happening after due date of handing over of possession. There is nothing
on record that the respondent has even made an application for grant of
occupation certificate. Hence, in view of aforesaid circumstances, no
period grace period can be allowed to the respondent/builder. Though
some allottees may not be regular in paying the amount due but whether
the interest of all the stakeholders concerned with the said project be put
on hold due to fault of some of the allottees. Thus, the promoter-
respondent cannot be granted any leniency for aforesaid reasons. It is
well settled principle that a person cannot take benefit of his own

wrongs.
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As far as delay in construction due to outbreak of Covid-19 is concerned,
Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M. P (I) (Comm.)
no. 88/ 2020 and 1.As 3696-3697/2020 dated 29.05.2020 has observed

that:

69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The o_utbreak of a_pandemic cannot be used as an
excuse for non-performanceé of a "z};rdct for which the deadlines were
much before the outbreak i 357,

The respondent was liable to complete the construction of the project

and the possession of the said unit was to be handed over by
16.04.2019 and is claiming benefit of lockdown which came into effect on
23.03.2020 whereas the due date of handing over of possession was
much prior to the event of outbreak of Covid-19 pandemic. Therefore, the
authority is of the view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the outbreak itself and for the said reason, the said time
period is not excluded while calculating the delay in handing over

possession.
Findings on the reliefsought by the complainant.

G.L Direct the respondent to refund the entire amount received by the
complainant.

In the present complaint, the complainant intends to withdraw from the
project and is seeking return of the amount paid by her in respect of
subject unit along with interest. Sec. 18(1) of the Act is reproduced below

for ready reference:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building. -
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(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or
(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over-oﬁ- e possession, at such rate as may be

prescribed.” ast 7
(Emphasis supplied) ;i;ﬂ”%

Clause 31 of the BBA dated.28. 07"20‘1§Qpr0wdes for the handing over of

possession and is rep;oiuceg%beléw for the reference:

“31. The devefapeﬁshalf oﬁgea-go;swgggﬁn of the umt any time, within
a period of 42 menths from the date of executlfm of the agreement
or within 42 months from the date of obtaining all the required
sanctions and approval nécessmy Jfor commencement of
construction, ‘whichever is later sub;ect to *trmely payment of all
dues by buyer andsubject to force majeure crrcumstances as described
in clause 32. Further, there shall be a grace penod of 6 months
allowed to the develaperg@ver and above. the period of 42 months
as above in offering the possesslén of the unit,”

At the outset, it is relevantto comment ori'the pre-set possession clause

of the agreement whereln the possessmn has been subjected to all kinds

i
E & Mi

of terms and condltlons of this' %agreement and application, and the
complainant not bemg in default under any prowswns of this agreement
and compliance with all pro:n::ons formalities and documentation as
prescribed by the promoter. The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the allottee that
even a single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottee and the
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commitment date for handing over possession loses its meaning. The
incorporation of such clause in the flat buyer’s agreement by the
promoter are just to evade the liability towards timely delivery of subject
unit and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on the dotted

lines.

Admissibility of grace peri?dgvr promoter has proposed to hand
over the possession of the apaﬁ%%éf%thin a period of 42 months from

date of agreement or’ from%th;g;d_atg of approvals required for the

commencement of constriction which whichever is later. The due date
of possession is; é‘ic‘hlated frbm ;'}t}ie\ da:;té;' of commencement of
construction i.e., §61:10.2013 being ;later. The period of 42 months
expired on 01.04.20 178fnce in the present matter the BBA incorporates
unqualified reason for grace period /eg;;eri;igd.geriod of 6 months in the
possession clause accordih_g@r,— th'g grace period of 6 months is allowed

TSRy

to the promoter begng;ynqgaligeg. Therefore, the due date of possession
comes out to be 01“1(%’20”1'% %&ﬁ W .

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them along with
interest prescribed rate of interest. However, the allottee intend to
withdraw from the project and are seeking refund of the amount paid by
them in respect of the subject unit with interest at prescribed rate as
provided under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]
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(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from

time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest S0 determined by the legislature, is

reasonable and if the said rule: -‘I,sifoHUWed to award the interest, it will

ensure uniform practice in all"f; e 1;

Consequently, as per webs;tj;e of the State Bank of India i.e,

w

https://sbi.co.in, the marglnalrcostoflending rate (in short, MCLR) as on
datei.e. 04.01.2024 is 8.85%. Accﬁrdi’ﬁgiy, the prescribed rate of interest
will be marginal cost of 1end1ng rate +2% i.e., 10:85%.

The definition of term %mteresti as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of Hefau‘\‘”shall be«eﬁuaLtO tfhe rate of interest which

b @f.& Mag

the promoter shall be liable- to pay the allottee in case of default. The

relevant section is reprodu“ce&-belo YTy A

“(za) "interest" meﬁms the rates of interest payable by the promoter or the
allottee, as the case may be: -
Explanation. —Forithe purpose of this clause-—

(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

On consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of the
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Act, the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 31 of the agreement
executed between the parties on 28.07.2012, the due date of possession
is calculated from the date of commencement of construction i.e.,
01.10.2013 being later. The period of 42 months expired on 01.04.2017.
As far as grace period is concerned, the same is allowed for the reasons
quoted above. Therefore, the Qu&@ate of handing over possession is
01.10.2017 ;

It is pertinent to mention 0ver*hé‘reihat even after a passage of more
than 11.5 years (i.ey ‘frgm th%d\ te ‘bﬁ' BBA till date) neither the
construction is complete nor the'offel; of possessmn of the allotted unit
has been made tqmtb;e allottee by the respondent/promoter The
authority is of thé V1ew that the allottée canrfot be expected to wait
endlessly for takmg possessmn of the unit whlch is allotted to him and
for which he has paid.a. conslderahle amount of money towards the sale

%

consideration. It is also to mentmn

-':'at complainant has paid almost
91% of total con51derat10n tlll 2015 Further, the authority observes that
there is no document placed 0:1 rgcé%@fggrg vghlch it can be ascertained
that whether the respondentihas appliedfor occupation certificate/part
occupation certiﬁcd’téyoof”ﬁ)vh;t ;f§“th'é“'”§tatﬁs- of construction of the project.
In view of the above-mentioned facts, the allottee intends to withdraw
from the project and are well within the right to do the same in view of
section 18(1) of the Act, 2016.
Moreover, the occupation certificate/completion certificate of the
project where the unit is situated has still not been obtained by the

respondents /promoter. The authority is of the view that the allottees
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38.

39.

cannot be expected to wait endlessly for taking possession of the allotted
unit and for which he has paid a considerable amount towards the sale
consideration and as observed by Hon’ble Supreme Court of India in Ireo
Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
5785 0f 2019, decided on 11.01.2021

“.... The occupation certificate is not available even as on date, which clearly
amounts to deficiency of service. The allottees cannot be made to wait
indefinitely for possession of the apartments allotted to them, nor can they
be bound to take the apartments-i'ﬁ?}’hase 1 of the project....

Further, the Hon’ble Supremg om't-zof India in the cases of Newtech

; "i}}'; YOS

Promoters and Developers -%é“%frmlted Vs State of U.P. and Ors.
(supra) reiterated in case of M/s Sana Realtors Private Limited &
other Vs Union of In&fa &othersSLP Ef%l) No.13005 of 2020 decided
on 12.05.2022. observed as under: - \t

“25. The unqu yﬁeﬁ right oﬂ the allottee, to seek refund referred Under
Section 18(1)(a) ‘and Sectron 19(4) gt::if the Act is not dependent on any
contingencies or sﬂpulatmns ;hereofllt appears.that the legislature has
consciously prowded th;s nght of refund on demand as an unconditional
absolute right to the aHottee:{ If the pmmﬁe)s fails to give possession of the
apartment, plot or buddmgx wlrhﬁ'i the time stipulated under the terms of
the agreement regardless, f Inft 'esgen events or stay orders of the
Court/Tribunal, which is in erther way not attributable to the allottee/home
buyer, the promoterxs under an obhga;ion%%efund the amount on demand
with interest at the raterrgscgybed by the State Government including
compensation in the manner provided under the Act with the proviso that if
the allottee does not wish tawithdraw from the project, he shall be entitled
for interest for the%enod of delay. till hamfmg over possession at the rate
prescribed.”

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or is unable
to give possession of the unit in accordance with the terms of agreement

for sale or duly completed by the date specified therein. Accordingly, the
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40.

41.

promoter is liable to the allottee, as he wishes to withdraw from the
project, without prejudice to any other remedy available, to return the
amount received by him in respect of the unit with interest at such rate
as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainant is entitled to refund of the entire
amount paid by them at the pressgbed rate of interesti.e, @ 10.85% p.a.
(the State Bank of India hlghe;f'_ ] mglnal cost of lending rate (MCLR)

applicable as on date +2%] asﬁaregcri'bed under rule 15 of the Haryana
Real Estate (Regulation and’ Qeve,lopment) Rules, 2017 from the date of
each payment till the acﬁual dat& of@j@efund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.
Directions of the@ﬂthornty |

Hence, the authorlty‘hereby passés this order and issues the following
directions under sectlon 37 of the Act to ensure compliance of

‘*8.@-8@5;“3’

obligations casted upon the promoter as per the functions entrusted to

the authority under section 34(1‘] oﬁ:.l-l‘e Act,

i. The respondents/@romgtgyﬁ@re girected to refund the amount of
Rs.56,62,076/~ paid by the complainants along with prescribed rate
of interest @ 10.85% p.a. as prescribéd under rule 15 of the rules
from the date of each payment till the date of refund of the deposited
amount.

ii. A period of 90 days is given to the respondents to comply with the
directions given in this order and failing which legal consequences

would follow.
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iii. The respondents are further directed not to create any third-party

rights against the subject unit before the full realization of paid-up
amount along with interest thereon to the complainants, and even if,
any transfer is initiated with respect to subject unit, the receivable
shall be first utilized for clearing dues of allottee-complainants.

42. Complaint stands disposed of.

43. File be consigned to registry.

V) —
(Vijay Kle]

Member

(Qn.;) lgumar]
amman ]
HaryanaﬁR%gal Es%ate Regulatory Augch@nity, Gurugram

Date: 04.01.2024
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