W HARERA

GURUGRAM Complaint No. 1949 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1949 0f 2023
First date of hearing: 28.09.2023
Date of decision i 21.12.2023
Sh. Devdutt Singh Complainant

R/0: House No. 501, Technorats Apartments,
GHS, Plot No. 25, Sector-56,Gurugram.

Versus

M/s Perfect Buildwell Pvt. Ltd. L ER Respondent
Regd. Office at: 15 Floor, D-64,
Defence Colony, New Delhi-110024,

CORAM:

Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Saurabh Sachdeva (Advocate) Complainant
Sh. Rahul Singh (Advocate) Respondent

ORDER

1. The present complaint dated 1505.2023 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the Rules

and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the

Complaint No. 1949 of 2023

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.No. | Particulars Details
1. Name and location of the | "Zara Aavaas”, Sector 104, Gurugram
project
2. Nature of the project Affordable Group Housing Colony
3. Project area 5.00 acres |
4. DTCP license no. 112 of 2014 dated 10.06.2014 valid up to
S +109.12.2019 |
5. Name of licensee :; iigi'fect Buildwell Pvt. Ltd. and lother "
6. RERA  Registered/ m "Registered vide no. 152 of 2017 dated
registered 1Y Yize. 08.2017 valid up to 31.12.2019
7. Unit no. ' © 1114034, 270 floor, Tower-14
\ - ! (As per page no. 33 of the complaint)
8. Unit area admeasuring | 301 sq. ft. (Carpet area) & 65 sq. ft.
(balcony area)
I (As per page no. 33 of the complaint)
9. | Allotment letter 18.10.2016
(As per page no. 27 of the complaint)
10. |Date of execution of| 26,10.2016
apartment bu;r.e’r's’ Eﬁs per page no. 31 of the complaint)
agreement Inadvertently mentioned as 26.10.2015
. ,in POD dated 21.12.2023) B
| 11. Date &nﬁﬁn , 3.2015
Ctearance ' [As per page no. 14 of the reply)
12. |Date of —approval of{0812.2014
building plan (Taken from another complainant of the |
same project) o
13 Possession clause ol

“Unless a longer period is permitted by the
DGTCP or in the policy and subject to the
force majeure circumstance as stated in
clause 16 hereof, intervention of statutory
authorities, receipt of occupation
certificate and timely compliance by the
apartment buyer(s) of ail his/her/their |
obligations, formalities and

documentation as prescribed by the |

Page 2 of 16



HARERA
2. GURUGRAM

Complaint No. 1949 of 2023

developer from time to time and not being
in default under any part of this
agreement, including but not limited to
timely payment of installments of the total
cost and other charge as per the payment
plan, stamp duty and registration charges,
the developer proposes to offer
possession of the said apartment to the
apartment buyer(s) within 4 (four)
vears from the date of approval of
building plans or grant of enwrunment
clearance, whichever is later....

As per page no. 36 of the Enmplamt]

14. | Due date nfpussessitﬁfi- _::'E?'a_‘-il 3.2019
Sl 9’9} e date to be calculated from the date
= i 1of eq‘ﬂrunlment clearance i.e., 09.03.2015
A ! 'being later) )
15. ! S| ~.: i ﬂf"
A\ o %p ent plan on page no. 58 of
/> - | thecomplaint) -
16. |Amount 'paid by _the | Rs:13,67,005/-
complainant) ¢ [Aﬁs Eg&dﬁf)ﬂ the cnmplamant on page
17. Occupation
completion certiﬁca
18. | Offer of
out
19. | Physical -
pnssessmp {gggg no. 61 of the complaint) |

B. Facts :::»fi:ht.m.:cz?l"ti.u|;»‘Iili’n€pj — ’ TN

The complainant has made the following submissions in the complaint:

3.
1.

The complainant is a peace loving and law abiding citizen of India,

who nurtured hitherto an un-realized dream of having his own

house in upcoming societies with all facilities and standards,

situated around serene and peaceful environment.

I1.

Y

promises, gross unfair trade p

The grievances of the complainant relates to breach of contract, false

ractices and deficiency in the services
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L.

Iv.

committed by the respondent, Perfect Buildwell Private Limited in
regard to Apartment no. 4, 2™ Floor, tower-14 measuring 301 sq. ft.
carpet area and 65 sq. ft. balcony area in the project ‘Zara Aavaas’ at
Sector 104, Gurugram, Haryana bought by the complainant, paying
his hard-earned money.

That the respondent and its associate company is in the possession
of the land measuring approximately 5 acres situated in revenue

estate of Sector 104, Gur_ ram The Director, Town and Country

dated 10.06.2014 fnr t‘p nn and deve]npmg an affordable

group housing ¢ qhe .ﬂﬁordable Group Housing Policy,

2013. '

That the cnmﬁl'aﬁ'lant has' pafd Rs. 13@?905; till 2018 which is

100% amount in regard to ‘said Qparmtgnt to the respondent but

the respondailégxye Fheg ni é ﬁfﬂ pns“sessmn of the apartment
ont

after a delay *uE{tén#m despite receiving all payments. The

eﬁ_;ﬂg ﬁ@m’hjs part of obligations rightfully
and legally b_y not giving’ U?ﬁ’s?i::n on time and not executing the

conveyance ﬂe% gﬁh ,aﬁ;;al?neﬁ %uqked by the complainant till

date. The dﬁtﬁ-\ﬂgf Eﬁr proas qn was 09.03.2019 as per the
Affordable Grmﬂ:"-ﬂb :lg olicy) iﬁﬁu}t the respondent handover

actual physical possession on 27.01.2020.

respondent has

That the complainant pleads that the lawful, rightful and legitimate
possession of his apartment is handed over to him by executing the
conveyance deed of the Apartment in the favour of the complainant
as well as delayed possession charges at the prescribed rate as per
the Act, 2016. It is pertinent to mention here that the respondent is

charging maintenance charges of Rs.3/- per sq. ft. which is totally
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illegal and in violation of Affordable Housing Policy, 2013 which are
liable to be refunded to the complaint. The complainant has lost faith
in the respondent, but he has faith and believes that through the
Authority his rights will be protected and ensured. Hence, the
present complaint is filed,

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

I.  Direct the respondent to pay delayed possession charges at the
prescribed interest per annum from the due date of possession i.e,
09.03.2019 to 27.01.2020,

il.  Todirect the respondent to execute and register conveyance deed in
favour of the complainant.

lil.  Restrain the respondent from charging of maintenance charges and
deducting maintenance charges from pre-paid electricity meter of
the complainant.

5. On the date of hearing the authority explained to the
respondent/promoter-about the contraventions as alleged to have been
committed in relation to section11(4) (a) of the Act to plead guilty or not
to plead guilty.

D. Reply by the respondent:

6. The respondent has contested the complaint on the following grounds:

I. That at the very outset it is submitted that the present complaint is
not maintainable or tenable in the eyes of law. The complainant has
misdirected themselves in filing the above captioned complaint
before the Authority as the subject matter of the claim does not fall
within the jurisdiction of the Authority.

il. That the present complaint has been filed against the Affordable

Group Housing project namely, Zara Aavaas which comprises of 19
Page 50f 16
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iii.

iv.

towers/residential blocks on 5 acres. The project has been developed
in phased manner and the current complainant comprises of allottee
of phase 1 of the project. Phase 1 of the project was completed under
the License No. 12 of 2014 dated 09.06.2019 renewed vide Memo No.
LC-3048/Asstt(AK)/2019/25235 dated 10.10.2019. The building
plans were approved vide Memo No. ZP-1005/SD(BS)/2014/27657
dated 08.12.2014. Further the nnvironmental clearance for

construction of the Affordable Group Housing Colony was received
S 1 '_'}1. \

i T
(7

vide Memo No. SEIAA/HR /2016
That the construction of ! h ":::J,fi roject thereafter was conducted by the
respondent by abidtﬁﬁ:al!%ﬁ bf,ﬂ‘i}‘ﬂ_ppmvals so received. Further
PN R IR
upon the enac;ﬂra;ip’uau&_&zqi ibtﬁ{'anu_ HRERA Rules, 2017 the
.:-'_“J‘Y 4 ey i b J'_'; '
respondent dﬁlﬁhﬁpliedfﬁf*ﬂﬁ?ﬁﬁﬂﬂ&eg‘ishration and the same was
received by | the” " respondent vile  Memo  No.
HRERA[Reg.]Z_Lhﬁ- 2017/751 “ éaté‘d | 28082017. The RERA

registration Nohofthe phase [of the profect is Regd. No. 152 of 2017.
\. - i L

That the respondén "hh;‘izhm%wrthe Occupation Certificate vide
application dg_teﬂ%??’ﬁfduly received the Occupation
Certificate fru;E:"t% PZEE ﬁ%gakn%m‘mo 19. After the receiving
of the Occupa;ion Ge;ﬁfﬁcﬁte .the.‘raspm_ldgntpf’fered the possession in
phased manner-and as ﬂaér”“t"ﬁé -fugfé#c‘.lhble‘ Group Housing Policy,
2013.

That after receiving the OC dated 04.12.2019, the respondent vide

letter for offer of possession dated 27.01.2020 directed the

complainant to take possession of the unit and to further clear all
dues. However, the complainant chose to delay the matter on one
pretext and another. The complainant was duty bound to take the

possession of the residential unit within 2 months of OC however,
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Vi.

vii.

vii.

complainant delayed the physical taking over without any reason. The
respondent constantly followed up with the allottees however, the
complainant intentionally delayed taking physical possession.

That the complainant has to adhere by the terms and conditions of
the agreement for the transaction regarding the unit of the
complainant. As per the apartment buyer's agreement the
complainant had to make payments for electricity connection charges,
power backup charges, plped gas charges, etc vide clause 2.4. Thus,
""Paunder the heads of IFSD (Interest

; -~ "i 5.-"!-

any payments or demauj

Free Security Depﬂmt]

terms of the ap%?en .-’.I'i_r.';. p’g ggrgéieé{;t and nothing illegal has
d

ever been der{ frumfﬁa_mmplal ﬁt,q

That no cause-:.gf;; action’ ar‘use agaipst the respondent which could
have resulted.;mflh‘?g of the preﬂent cui{'iplmnt That the complaint is
frivolous, ill ‘Pna‘ﬁyafbd anﬁ v{qth&»"m‘h&:mus intent and is not
maintainable. It lS"flfI‘ﬂ’l% g@%@}@*ﬂ tHat the complainant has very
strategically and decEItFTjle'ﬂre“d ﬂie Eesent complaint. Thus, on this

ground alone r%a E%;n@aﬁtmls @H

complainant §_ha,uld

e 'to be dismissed and the
gduin r to establish precedent to

avoid any maiie?ﬁ’u@ltlléu{l LHQHE‘Jf nfmmtlar nature.

That the complainant has got no locus standi or cause of action to file

the present complaint. The present complaint is based on an

erroneous interpretation of the provisions of the Act as wll as an

incorrect understanding of the terms and conditions of the said

Affordable Group Housing Policy, 2013.

That the complainant is misdirecting the Authority by reading few

clauses of the buyer’s agreement saying that the maintenance of the
Page 7 of 16
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project of 5 years will be of the respondent. Clause 7.8 of the buyer’'s
agreement specifically states that operational costs like cost of
operation, upgradation, addition and/or replacement of the lifts,
firefighting system, sewage treatment plants, common area lighting,
water supply charges, garbage disposal charges, charges for cleaning
and upkeep of internal pathways, green area, roads, common areas
and drainage system, general watch and ward of the said

colony/building etc., shal] be bnrne and paid by the apartment buyers

X. That the various cnntenting ggd by the complainant are fictitious,
baseless, vague, wmpg; and cqmted tor misrepresent and mislead the
Authority for t],a’é"f%’asﬁ@s s{atﬁcﬂerﬁw& That it is further submitted
that none of tﬁ? relief as prayed for- hy the complainant are

sustainable, in;thi E}"ES of law. Hence, the complaint is liable to be
dismissed wlégn 5 'n iﬁ:% fur wasting the precious
time and ef’fur?ﬂs df, :

utter abuse of the Tu:be@ss of I%iv a.nﬂ efce deserves to be dismissed.

7. Copies of all the relevant dacuments have been filed and placed on
FW A T TIES

record. Their authentlcity is not in dispute. Hence the complaint can be
F A U B B B

decided on the bas:s of thuse ‘undisputed documents and submissions

J J
made by the partiess’ ' | Iw \TI\/

E. Jurisdiction of the authority:

present complaint is an

8. The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.
E.I Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Page 8 of 16



HARERA

® GURUGRAM Complaint No. 1949 of 2023 |

10.

11.

12.

Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.
E.Il Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder: :
Section 11...., %ﬁflii‘}-i-’#;;:i;;
(4) The promoter shall- SR
(a) be responsible for all ub responsibilities and functions under the
provisions of this Act or the ru.*‘e; ?1:." re:gujgnnns made thereunder or to the
allottees as per the a - 'gﬁi@hrjgrf nr*ta,t?w association of allottees, as the
case may be, till thesc, t tments, plots or buildings, as the
case may be, to th ’@e_ﬂmﬁan treas to the association of allottees
or the competent ty, as theicase may be; -
Section 34-Functions of the Authority;
34(f] of the Act gmwé‘es m ensure ‘gampmmce me ‘obligations cast upon the

promoters, the r.'H H: re aﬂ[’amga its. ‘under this Act and the rules
and regulations mhd&,t

S0, in view of the prumsmns of the Act qunted above, the authority has

=]

complete ]unsdlr:tmn tﬂ declde the complaint regarding non-compliance
of obligations by the pmmnter leawng aside cnmpensanun which is to be

decided by the adjudtcaung officer if Eursued by the complainant at a
S Ve YyAYW

later stage.

F. Findings on gh]@gﬂomaiggdgby,ﬂwmspnndent-
F.I Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

The contention of the respondent is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-
se in accordance with the apartment buyer's agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties.
The authority is of the view that the Act nowhere provides, nor can be so
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construed, that all previous agreements will be re-written after coming
into force of the Act. Therefore, the provisions of the Act, rules and
agreement have to be read and interpreted harmoniously. However, if the
Act has provided for dealing with certain specific provisions/situation in
a specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of coming into force
of the Act and the rules. Numerous provisions of the Act save the
provisions of the agreements rpade between the buyers and sellers. The
said contention has been up]ié e ;g":landrnark judgment of Neelkamal
Realtors Suburban Pvt. L% U0
which provides as un

119, Under the proyisighs/ '::-.:_:._1__ 18, A anding over the possession
would be count tianed in the ‘agreement for sale entered
into by the pro ‘ rm' rhe a."fntt‘ee ar to i rggrf tion under RERA. Under

the provisions
completion of projec
| contra r

cantempa‘ate relg’r%

promoter.... : 5 ;. |1f ﬁ _,
122. We have a!reac}y,pmy&wdgha ; m‘.;;ﬂzs tqﬁn‘.,.,umwsrans of the RERA are not
retrospective in naturesThéyma ,_s'_a some exter ‘be having a retroactive or quasi

retroactive effect but them re ‘m dithe mﬁdny of the provisions of RERA
cannot be challengeg

ed. The Pa; mp nt enough to legislate law
ive or n be even framed to affect
contr :;“: '--,;_; Iﬁéj}?ﬁrﬂe&' in the larger public

interest. We do rmt avea aur mmd that the RERA has been framed in
the larger publ J%d discussion made at the
highest level by the- mmittee, which submitted

its detailed reports.”

teri is gwen;a-ﬁ:dmgf to revise the date of
nd ec re mﬁ,er Segtion 4. The RERA does not
ergpea‘p ,fhe,: flat purchaser and the

13. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

[

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the pmwsmns of the Act are quasi retroactive to some extent In
apemtmn amf

h

Mﬁwm Hence in case of delay in the aﬂer/de!weor of possession
Page 10 of 16
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14,

15.

16.

HARERA

as per the terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the reasonable rate of
interest as provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the agreement for sale is liable
to be ignored.”

The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the plot
buyer's agreement has been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payah];‘ggmpg;the agreed terms and conditions of
the agreement subject to tlle«;mﬁitipn that the same are in accordance
with  the plansfp&gnkﬁ;lg’gkh X anp;ﬂ\'ed by the respective
departments,’cnmpi;en;vauﬂwﬂﬁé; anﬂﬂrg not in contravention of any
other Act, rules, st&ﬁges instructions, direcﬁ’ons issued thereunder and
are not unreasnnabhz exm%ltant in naxure

G. Findings ot elief so % Wplainant:
0 pa

G.I Direct the r ;;‘l‘l&nt | ifmssessiun charges at the
prescribed interg sf' ’r«amium*ﬁ' 9.03.2019 to 27.01.2020

In the present comp in e‘{&?&'f ant has taken the physical

handover of theu } on 2%&} %gng is-qgeeking delay possession
po

11;|
charges from th% due date dat ssession i.e, 09.03.2019 to

27.01.2020 as prﬁviddd ung:eg t'heprdvls? to tiectmn 18(1) of the Act. Sec.

J\
18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”

Clause 3.1 of the buyer's agreement provides for handing over of

possession and is reproduced below:
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3. Possession

“3(1) Unless a longer period is permitted by the DGTCP or in the policy and subject
to the force majeure circumstances as stated in clause 16 hereof, intervention of
statutory authorities, receipt of occupation certificate and timely compliance by
the Apartment Buyer(s) of all his/her/their obligations, formalities and
documentation as prescribed by the Developer from time to time and not being in
default under any part of this Agreement, including but not limited to timely
payment of installments of the total cost and other charges as per the payment
plan, stamp duty and registration charges, the Developer proposes to offer
possession of the Said Apartment to the Apartment Buyer(s) within 4 (four) years
from the date of approval of building plans or grant of environment clearance,
whichever is later...”

(Emphasis supplied)

17. Admissibility of delay pusse&slnn charges at prescribed rate of

18.

19,

" s

"lr'{..'-. in
interest: Proviso to section 18 provides that where an allottee does not

3 he shall be paid, b}' the promoter,

intend to withdraw fro € pro e
-‘- ; ] h Lk ____." 4-'-.
interest for every n}p&;fﬁp{y\hlh@qhﬁding over of possession, at

1

such rate as may -%:f%criﬁﬁmfha%%ﬁ;prescribed under rule 15
< | il ¥ -
of the rules. Rule 15'has been 'l;\g‘p;m:%uq?d asunder:

Rule 15. Frescrf.fl:_é;’}} te of Iréer t- | ré__ﬁsogtd'--sqgcﬁan 12, section 18 and
sub-section (4) and subsection (7) of section 9 |

(1) For the purpase of proviso to s ' tion 1 ond8; and sub-sections (4) and
(7) of section 19, the ‘intérest at th ed"” shall be the State Bank of
India highest margindl.costof lendi

1%/
Provided th case M‘i&%‘éﬂ of India marginal cost of lending

,

rate (MCLR) is not in use, it'?m;m:ba;mpfdi:ed by such benchmark lending rates
which the State Bankof In from time.to time for lending to the general
s d T R
The legislature in its wisdom in thé subordinate legislation under the
~1 I ““T\ A R 7
provision of rule;hl_éru\f_;]{&grhbé{"hﬁé t{efﬂgrblyed the prescribed rate of

interest. The rate of interest so determined by the legislature, is

Il
i3

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 21.12.2023 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.
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20. The definition of term ‘interest’ as defined under section 2(za) of the Act

21.

22,

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the allottee,
as the case may be,

Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to thea 2 of interest which the promoter shall be

liable to pay the allotteein e IS€ default;
2 prometer to the allottee shall be from the date

(ii) the interest payable by :
the promoter received the am wnt or any part thereof till the date the
amount or part thergofa erestthereon is refunded, and the interest

payable by the allottee amoter Shall be from the date the allottee
defaults in paymenttc
Therefore, interes '

| 'Fmi‘bii” 2 it is paid;"

| Eﬂmﬂﬁ the complainant shall be

e, = 11%5%?“% respgndent/' promoter

%fe of delayed possession

> |
charges. 1Y,
On consideration o {q ircumstance ' @tﬂments, submissions made
ot T\ 7
by the parties and b “on maﬂyﬁhﬁs of the authority regarding

contraventions a provisions é-'# I the Authority is satisfied that
the respondent iH{}@[J : E H;gﬁrﬂions of the Act. By virtue
of clause 3.1 Df' f,'!i? agr ?ﬂl%ﬂﬁﬁi }at“ecil between the parties on
26.10.2016 the possession of ﬂie‘é’ﬁbjec’rc apartment was to be delivered
within 4 years from the date of sanction of building plans or receipt of
environmental clearance, whichever is later. Therefore, the due date of
handing over possession is 09.03.2019 to be calculated 4 years from the
environmental clearance i.e, 09.03.2015 being later. The respondent has
failed to handover possession of the subject apartment within prescribed

time. Accordingly, it is the failure of the respondent/promoter to fulfil its
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23.

24,

obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. The authority is of the
considered view that there is delay on the part of the respondent to offer
of possession of the allotted unit to the complainant as per the terms and

conditions of the buyer's agreement dated 26.10.2016 executed between
the parties.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every manth of delay from due date of possession
i.e, 09.03.2019 till obtaining of occupation certificate plus two months
ie, 04.02.2020 or actual taking over.of possession ie, 27.01.2020,
whichever is earlier at'prﬂscﬁbed r!a;te i.e,, 10.85 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules. Since the physical
possession has been taken over on 27.01.2020 being earlier, the
complainant is entitled for delayed possession charges from 09.03.2019
to 27.01.2020.

G.IIDirect the respondent to execute and register conveyance deed of
the flat in favour of the complainant.
As per section 11(4)(f) and section 17(1) of the Act of 2016, the promoter

is under an obligation to get the conveyance deed executed in favour of
the complainant. Whereas as per section 19(11) of the Act of 2016, the
allottee is also obligated to participate towards registration of the

conveyance deed of the unit in question.

25. The possession of the subject unit has already been offered after

obtaining occupation certificate on 27.01.2020 and the same was taken

by the complainant. So, the respondent is directed to get the conveyance
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26.

27,

deed executed within a period of three months from the date of this

order.

G.III Direct the respondent not to charge maintenance charges and
deduct maintenance charges from pre-paid electricity charges.
The respondent in the present matter is charging Rs.3/- per sq. ft. under

the head of maintenance charges only. Moreover clause 4(v) of the policy,

2013 talks about maintenance of colony after completion of project;

A commercial component of 4% is being allowed in the project to enable the
coloniser to maintain the colony free-of-cost for a period of five years from the
date of grant of occupation certificate, after which the colony shall stand
transferred to the “association of apartment owners” constituted under the
Haryana Apartment Ownership Act 1983, for maintenance. The coloniser shall not
be allowed to retain the maintenance of the colony either directly or indirectly
(through any of its agencies) after the end of the said five years period. Engaging
any agency for such maintenance works shall be at the sole discretion and terms
and conditions finalised by the “association of apartment owners” constituted
under the Apartment Ownership Act 1983,

Moreover, the authority on 11.04.2022 requested DTCP, Haryana to give
clarification upon the issue of maintenance. In response of the said letter
sent by the Authority, an email dated 29.11.2022 has been received from
DTCP intimating that the issue of free maintenance of the colony in terms
of section 4(v) of the Affordable Group Housing Policy, stands referred to
the Government and clarification will be issued by DTCP as and when the
approvals is received from the Government. Therefore, the issue of
maintenance charges shall be regulated in terms of the orders of the
Government as and when issued and the same would be binding on both
the parties.
H. Directions of the Authority:

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f):
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;
1.

ii.

111,

iv.

The respondent is directed to pay interest to the complainant against
the paid-up amount at the prescribed rate of 10.85% p.a. for every
month of delay from the due date of possession i.e., 09.03.2019 till the
date on which possession has been taken over physically i.e.,
27.01.2020 at the prescribed rate i.e, 10.85 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules,

The respondent is directed to execute the conveyance deed in terms
of section 17(1) of Act of 2016 after payment of requisite stamp duty
and registration charges by the complainant.

The respondent shall not %‘h-érg’e anything from the complainant
which is not the part of the buyars agreement or provided under
Affordable Housing Pnlicy

The rate of interest chargeable ﬁ‘om the allottee(s) by the promoter,
in case of default shall be charged at the prescribed rate i.e,, 10.85%
by the respondent/promater which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default i.e.,
the delayed possession charges asper section 2(za) of the Act.

28. Complaint stands disposed of.

29. File be consigned to registry.

V) —
(Vijay Kumar Goyal)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 21.12.2023
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