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BEFORE THE HARYANA REAL ESTATE

Sadhna Gupta

R/o FC-87, Shivaji
Graden, New Delhi- 1

7. A complaint dated 25.A5.2018 was filed under

1.

2.

1 10019

CORAM:
Dr. K.K. Khandelwal
Shri Samir Kumar
Shri Subhash Chancler Kush

APPEARANCE:
Complainant in person with
Shri Maneesh Gumber
Shri Shriya Takkar, Amarjeet
I(umar

Real Estate (Regulation and Development) Act,

Gl{e C"{ e',a*

AUTHORITY, GURUGRAM

Complaint no.
Date of first heari
Date of decision

481 of 2O1B
23.08.2018
05.L2.2A18

ORDER

mplainants

pondent

Chairman
Member
Member
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ondent

on 31of the

016 read with
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Rule 28 of the Haryana Real Estate (R ation and

DevelopmentJ Rules,20t7 by the complainants, hna Gupta

and IVIr. Rajeev Kumar Gupta against the

Landmark Apartments Pvt Ltd.

moter M/s

Complaint .481 of201B

Name a

Re gistered/Un registere d

Payment plan ion linked

Date of agreement to sell

Buyers agreement Not exe

Allotnrent letter

and Deverlopment) Act,20L6, therefore, the pen

cannot initiated retrospectively, hence, the i

decided to treat the present complaint as an appli

2. Since, the agreement to sell has been executed

i.e. prior to the commencement of the Real Esta

n !6.A5.201"2

IRegulation

proceedings

uthority has

tion for non

part of the

of the Real

compliance of contractual obligation on the

promoter/respondent in terms of section 34(

Estate [Regulation and Development) Act, 201,6

The part,iculars of the complaint are as under:
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L. Landmar

Residenr

Gurugrar

2. Not regi

3. Construc

4. 16,05,20

5.

6. L6.05.2A
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2. Takir

notic

Accor

reply

F'ACT

3. l'hat l

Secto

ap

re

HARER,q

Complaint N ).481 of201B

7. Booking amount Rs. 8,00 t00/-

B. Total consideration Rs 55,7[ 000/-

9. Total arnount paid by the
complainant

Rs 14,61 301./-

10. Status ofthe project Cannot t : ascertained

11. Possession Cannot t : ascertained

72. Delay till date Cannot t ascertained

t3. Penalty
As per clause 19

sell

Rs 5 per r, ft.

14. 05.04.20 3

iaking cognizance of the complaint, the aut

rotice to the respondent for filing reply and fo

lccordingly, the respondent appeared on 23.

eply has bec,n filed on behalf of lhe respondent.

.ACTS 
OF THE CASE:

'hat M/s India Home 253, Platinum Height.s, DDA

ector- 1BB, Dwarl<a, New Delhi-110078 agent o

pproached the cornplaints for booking of

espondent at Delni.

rrity issued

appearance,

3.2018. The

Multi Storey,

'Respondent

flat of the
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That respondent and their agent M/s India Ho represented

to the complainant that the respondent have cl

land and upon v,'hictr project ,,Landmar.k-.fhe

Sector 103, Gurgaon is carried out and they wil

apartment v,rithin time lirnit.

deposited vi

ar title of the

esidency" at

delivered the

ent with the

y" at Sector

mplainants

2Al2 sum of

lesponclen t

right of tire

be executed

obtained the

and Country

greement in

VCconfirmecl

Iand on w.

ue No. 132328 dated 16.0

Rs. 4.,00,0 00 /: for allotrnent of apartrnent.

title, intc'rel;t a

tioned project rvi

and also confirmed that rcspondent had alrea

neccssary license from.the depar.tment of Tow

Planning, Haryi1112 and after some period proper

this respect,lviil bc' executed.

tirat they ha

hich the abor

4Bl of 2018
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B. That the complainants made from time to time regular

favour of thepayrnents as per instructions & directions in

respondent. 'l'hat till date conrplainarnr.s

14,61,,301/- against above mentioned unit.

posited Rs.

That without consent of the various buyers ncluding the

change the

xtract more

truction and

f unit on the

ject cost and

yments are

ders buyers

payment of'

4BI of 2018

9.

more then 25o/o of the cost of.unit by misrepr

suppressing the facls that the matter wa.s in co

be entered urrtil dispute with farmers are se

11. That the complainants from time to ti

tation and

and cannot

visitecl

quested

thc

therespondent,. nrail, telephonic and reminder
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respondent to know the actual position of th

failed.

12. That the complainants till date deposited

(including service tax) against the above menti

time to time as advised by the respondent

13. That in spite of no al

the residency project and no builders buye

enterecl, complainant continued and deposited

on demands raised by the responclent against v

I etters.

ISSUES RAISED BY THE COMPLAINANTS:

14. The follo'wing issues have been raised by the

Whether or not the respondent is bound

amount that has been received by lr

complainants?

Whether or not the cornplainants are e

compclrsation on account of hardship i

promoter?

Page 6 of 14
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project, but

14,6L,301/-

ed unit from

ras made of a pa icular unit in

agreement

nrount based

ious demand

mplainant:

o refirnd the

from the

d to seek

d to thenr

ns hy the

ii.
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RELIEF SOUGHT BY THE COMPLAINANTS:

15.In view of the facts mentioned the followi

been sought by the complainants:

i. Refund the amount of Rs 14,61,301 that

the complainants to the respondent.

reliefs have

ng @l$o/o

for every

and further

ty deem fit

ii. Pay' interest from the date of boo

compoundecl till realization.

iv. Cost of litigation

complainants.

R,EPI.Y BY THE RESPONDENT:

Complaint ,481 of201B
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16. The respondent subrnitted that the present c

maintainable in the eyes of law as the cornplai

approached this hon'blc authority with clean

not disclosed the true and material facts releva

The complainants have supressed this mater

materiall facts and documents amounts to a fra

also been follr-rwccl by the hcn'ble National t

case of -[ata Motors r,. Bbaba Iluzoor Maharaj.

18. Ttre respondent further subrnitted that the pre

is not maintainable before tl-ris authority in te

of thc Act ibid.

plaint is not

nts have not

.nds and has

t to this case.

fact that the

letter dated

Court in S.P.

.isclosure of

d not only on

nce may also

Court in Dilip

ndia which is

ission in the

nt conrp!aint

of .section 7 L

4.B1of 2018

said unit was cancelled by thc respondent (vi

05.04.2C|13) due to defar.rlt in making payment,

Chengalvaraya Naidu v, fagannath that non

PageBofl4.
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reply by the respondents and perusal of reco

issrre wise deterrnination are as follows:

19. The respondent further subntittecl that the co lainants are

, attemptingattempting to raise issues now at a belated sta

to secl< nrodificartion of the application of the all ttnc,nt terms

entered into between the parties in order to a uire benefits

for which the complainants are not entitled in least.

had wilfully

plication for

g to wriggle

t lrefore this

omplainants,

i. With respect to the first issue, it has to be

builder is duty bound to execute the

agreement ancl hirs failed to do thc same, Cl

allotment letter datecl 76.05.2072 mention

date of possession r;hali be calculated fro

on file, thc

oted that the

rilcler buyer

use L6 of tlrc

that the due

the ciate of

Cornplaint N .4Bl of 2018
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ii.

IJARTR$\

"'fhe com7tany shall make all cfforts to hctndo r posses'sion

executian
mitqtions qs

ntay be provided in the buyers qgreem and tirnely
reement bycompliance of the provisions of the buyers

the applicant. The applicant qgrees and u rstands that
the company shall be entitled to q grqce of90 days
and qbove the period more particu ly specified
hereinabove, for applying and obtqini necessary
approvals in resnect ctf the project."

no buyers

of the unit within 36 months frctm the dqte o_

of the buyer agreement, subject to certain

agreement has been executed the date,

There is no photographs annexed

execution of buyers agreement, l'he said

reproCuced below:

use has been

the reply

and ocument

us, the issue

issue ra by the

rtht to seek

e.shall make

office r, if

[aternent on

Page10ot14.

submitted by the responclcnt:

With respect to the

complainant, the comlllainant rcserves liis

componsation from the promoter for which

separate. application to the adjudicatin

requirecl. AIso, the complz:inant had rnadc a

Complaint .481 of201B
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23.08.2018 during proceedings that he is

before the authority for compensation

regard to non-compliance of obligations b1,

held irr Simmi Sikka V/s M/s EMAAR [[Gl,AAR 
ITIGF LA

aside compensation which is to be decided by

casr: trpon promoter.

24.The complainant requested that necessary

issued by the ar.rthority under section 37 of the

pronroter to comply rvith thc provisions ancl ful

fulfilment of the obligations by the prom as per the

Act, Therefore, the issue raised by the complainant

regarding compensation becomes superflu S.

respondent

;jected. The

ot appearing

but for the

complaint in

promoter as

' Ltd.leavinq

adjud icating

ge.

e authority

obligations

ircctions be

ct ibici to the

lobligations
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25. Counsel for the complainant has raised an issue w.r.t.

01/- by the

Counsel for

forfeiture of amount to the extent of Rs.14,61

respondent-M/s Landmark Apartment Pvt. Ltd.

the complainant has alleged that he has made pa ment of 25o/o

of the total consideration amount, However, th respondent

and later-on

ncelled and

. This tactics

. Counsel fbr

ived any

dent raised

e year 2013,

rr.rled by the

[iii) [{e has

rity wherein

nd latches.

atter, in the

lity Coes not

fferent. 'l'he

of taking the

Page\2 of 74

4Bt'of 201,8

was not forthcoming for getting any BBA sign

the builder vide letter datedr dated 05.04.2013

the complainant also alleged that he has not

cancellation letter. Counsel for the resp

primarily three issues [i) since the matter is of

it is time barred (ii) the doctrine of precedent

Hon'ble ,Apex court is applicable in this case

also produced a precedent judgment of this auth

the rnatter has been decicled on account of delay

26. Aftcr considering all the pros and cons of thc

present case the doctrine of precedent applica

fit it as the facts of earlier case are entircly

respondent has acted unilaterally perhaps bir w
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Estate (l{egulation and De

arttount lt'hich is unreasonzrble.

DECISION AND DIRECTIONS OF THE AUTH

27. Thus, ther Authcrity exercising power uncler se 37 of lleal

entire a-mount in an hurriecl nlanner which is

and unjustified. Builder has no right to f,

nreasonable

t the entire

ment) Act, 2016 issue

the balance

iting 10o/o of

ount whichx

il. The responclent is directed to give

70.7!;o/o per.annum amounting to

from the clote of cancellation to date

interc,st @
t q \. -t7s 3e /-
W\"4ffW /

the complainant.

28.'fbe authority lra:; Cucideci to tal<e sllo-mo

against the promoter for not'getting the project

tlris order to

cogn iza n ct-'

gistered anr.l

Complaint N .481 of201B
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for that scparate plocecding rvill be initiate

respondernt u/s 59 of the Act by the registration

29. The order is pronouncecl.

30. Ca.se file be consigned to the registry,

lsrr,rikurnar)

ir{c,mbe.r

Date:05.12.20L8

4.81 of 2018

against the

ranch.

(Subhash handcr l(ush)

mller'
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HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

gfj;k.kk Hkw&laink fofu;ked izkf/kdj.k] xq#xzke 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 
 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की संसद द्िारा पाररर् 2016का अधिनियम संखयांक 16 

PROCEEDINGS OF THE DAY 

Day and Date  Wednesday and 05.12.2018 

Complaint No. 481/2018 Case titled as Ms. Sadhna Gupta & 
Anr. Vs M/s Landmark Apartment Pvt Ltd. 

Complainant  Ms. Sadhna Gupta & Anr. 

Represented through Complainant in person with Shri Maneesh 
Gumber, Advocate. 

Respondent  M/s Landmark Apartment Pvt Ltd. 

Respondent Represented 
through 

Ms. Shriya Takkar and Amarjeet Kumar, 
Advocates for the respondent 

Last date of hearing 12.9.2018 

Proceeding Recorded by Naresh Kumari & S.L.Chanana 

Proceedings 

                 Arguments heard. 

                Counsel for the complainant has raised an issue w.r.t. forfeiture of  

amount to the extent of Rs.14,61,301/- by the respondent-M/s Landmark 

Apartment Pvt. Ltd.  Counsel for the complainant has alleged that he has made  

payment of 25% of the total consideration amount. However, the respondent 

was not forthcoming for getting any BBA signed and later-on the builder vide 

letter dated 5.4.2013  cancelled and forfeited the entire amount in a unilateral 

manner. This tactics on the part of respondent-builder is high handed. 

Counsel for the complainant also alleged that he has not received any 

cancellation letter. Counsel for the respondent raised primarily three issues 

(i) since the matter is of the year 2013, it is time barred (ii) the doctrine of 



HARYANA REAL ESTATE REGULATORY AUTHORITY 

GURUGRAM 

gfj;k.kk Hkw&laink fofu;ked izkf/kdj.k] xq#xzke 
 

 New PWD Rest House, Civil Lines, Gurugram, Haryana         नया पी.डब्ल्य.ूडी. विश्राम गहृ, सिविल लाईंि, गुरुग्राम, हरियाणा 
 

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act, 2016  
Act No. 16 of 2016 Passed by the Parliament 

भू-संपदा (विनियमि और विकास) अधिनियम, 2016की िारा 20के अर्तगर् गठिर् प्राधिकरण  
भारर् की संसद द्िारा पाररर् 2016का अधिनियम संखयांक 16 

precedent as ruled by the Hon’ble Apex court is applicable in this case also. 

(iii) He has also produced a precedent judgment of this authority wherein the 

matter has been decided on account of delay and latches.  

               After considering all the pros and cons of the matter, in the present 

case the doctrine of precedent applicability does not fit it as the facts of earlier 

case are entirely different.  The respondent has acted unilaterally perhaps by 

way of taking the entire amount  in an hurried manner which is unreasonable 

and unjustified. Builder has no right to forfeit the entire amount which is 

unreasonable. Accordingly, the respondent is directed to refund the balance 

amount after forfeiting 10% of the consideration amount and the amount 

which the respondent had kept, the respondent is directed to give an interest 

@  10.75% per annum to the complainant.  

                      Complaint stands disposed of.  Detailed order will follow. File be 
consigned to the registry. 

Samir Kumar  
(Member) 

 Subhash Chander Kush 
(Member) 

05.12.2018  05.12.2018 
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Complaint No. 481 of 2018 

 

BEFORE THE HARYANA REAL ESTATE REGULATORY 

AUTHORITY, GURUGRAM 

Complaint no.  481 of 2018 
Date of first hearing : : 23.08.2018 
Date of decision  05.12.2018 

1. Sadhna Gupta 
2. Rajeev Kumar Gupta  

R/o FC-87, Shivaji Enclave, Raja 
Graden, New Delhi- 110027 

 
Versus 

 

 
 
         ..Complainants 

            M/s Landmark Apartments Pvt Ltd 
Office : A-8, CR Park, New Delhi- 
110019 

    
 
        …Respondent 

 

CORAM:  
Dr. K.K. Khandelwal Chairman 
Shri Samir Kumar Member 
Shri Subhash Chander Kush Member 

 

APPEARANCE: 
Complainant in person with 
Shri Maneesh Gumber 

    Advocate for the complainant 

Shri Shriya Takkar, Amarjeet 
Kumar 

    Advocate for the respondent 

 

ORDER 

1. A complaint dated 25.06.2018 was filed under Section 31 of the 

Real Estate (Regulation and Development) Act, 2016 read with 
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Complaint No. 481 of 2018 

Rule 28 of the Haryana Real Estate (Regulation and 

Development) Rules, 2017 by the complainants, Sadhna Gupta 

and Mr. Rajeev Kumar Gupta against the promoter M/s 

Landmark Apartments Pvt Ltd. 

2. Since, the agreement to sell has been executed on 16.05.2012 

i.e. prior to the commencement of the Real Estate (Regulation 

and Development) Act, 2016, therefore, the penal proceedings 

cannot initiated retrospectively, hence, the authority has 

decided to treat the present complaint as an application for non 

compliance of contractual obligation on the part of the 

promoter/respondent in terms of section 34(f) of the Real 

Estate (Regulation and Development) Act, 2016 

1. The particulars of the complaint are as under: - 

1.  Name and location of the project             Landmark The 

Residency, Sector 103, 

Gurugram. 

2.  Registered/Unregistered  Not registered 

3.  Payment plan Construction linked 

4.  Date of agreement to sell  16.05.2012 

5.  Buyers agreement Not executed 

6.  Allotment letter  16.05.2012 
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Complaint No. 481 of 2018 

7.  Booking amount Rs. 8,00,000/- 

8.  Total consideration Rs 56,70,000/- 

9.  Total amount paid by the                          

complainant  

Rs 14,61,301/- 

 

10.  Status of the project Cannot be ascertained 

11.  Possession  

 

Cannot be ascertained 

12.  Delay till date  Cannot be ascertained 

13.  Penalty  

As per clause 19 of agreement to 

sell  

Rs 5 per sq. ft. 

14.  Cancellation of allotment 05.04.2013 

 

2. Taking cognizance of the complaint, the authority issued 

notice to the respondent for filing reply and for appearance. 

Accordingly, the respondent appeared on 23.08.2018. The 

reply has been filed on behalf of the respondent.  

FACTS OF THE CASE: 

3. That M/s India Home 253, Platinum Heights, DDA Multi Storey, 

Sector- 18B, Dwarka, New Delhi-110078 agent of Respondent 

approached the complaints for booking of flat of the 

respondent at Delhi. 
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Complaint No. 481 of 2018 

4. That respondent and their agent M/s India Home represented 

to the complainant that the respondent have clear title of the 

land and upon which project “Landmark-The Residency” at 

Sector 103, Gurgaon is carried out and they will delivered the 

apartment within time limit. 

5. That both complainants jointly booked an apartment with the 

respondent in the project “Landmark-The Residency” at Sector 

103 vide application dated 16.05.2012. 

6. That upon the representation of respondent, complainants 

deposited vide cheque No. 132328 dated 16.05.2012 sum of 

Rs. 4,00,000/- for allotment of apartment. 

7. That at the time of booking/ receiving the amount, respondent 

confirmed that they have clear title, interest and right of the 

land on which the above mentioned project will be executed 

and also confirmed that respondent had already obtained the 

necessary license from the department of Town and Country 

Planning, Haryana and after some period proper agreement in 

this respect will be executed. 
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Complaint No. 481 of 2018 

8. That the complainants made from time to time regular 

payments as per instructions & directions in the favour of the 

respondent. That till date complainants deposited Rs. 

14,61,301/- against above mentioned unit. 

9. That without consent of the various buyers including the 

present complainant, the respondent continue to change the 

schedule of payments to their advantage and extract more 

money from complainants without doing any construction and 

with the intention of deferring the allotment of unit on the 

pretext of raising money beyond 25% of the project cost and 

also giving threatening to cancel the booking if payments are 

not made on due date. 

10.  That respondent have not entered the builders buyers 

agreement with complainants even after making payment of 

more than 25% of the cost of unit by misrepresentation and 

suppressing the facts that the matter was in court and cannot 

be entered until dispute with farmers are settled. 

11.  That the complainants from time to time visited the 

respondent, mail, telephonic and reminder requested the 
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Complaint No. 481 of 2018 

respondent to know the actual position of the project, but 

failed. 

12. That the complainants till date deposited Rs. 14,61,301/- 

(including service tax) against the above mentioned unit from 

time to time as advised by the respondent 

13. That in spite of no allotment was made of a particular unit in 

the residency project and no builders buyers agreement 

entered, complainant continued and deposited amount based 

on demands raised by the respondent against various demand 

letters. 

ISSUES RAISED BY THE COMPLAINANTS: 

14. The following issues have been raised by the complainant: 

i. Whether or not the respondent is bound to refund the 

amount that has been received by him from the 

complainants? 

ii. Whether or not the complainants are entitled to seek 

compensation on account of hardship caused to them 

due to failure of fulfilment of obligations by the 

promoter? 
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RELIEF SOUGHT BY THE COMPLAINANTS: 

15. In view of the facts mentioned the following reliefs have 

been sought by the complainants: 

i. Refund the amount of Rs 14,61,301 that was paid by 

the complainants to the respondent. 

ii.  Pay interest from the date of booking @18% 

compounded till realization. 

iii. To pay compensation @ Rs 5 per sq. ft. for every 

month amounting to Rs 27,000 as on date and further 

to be paid till its realization. 

iv. Cost of litigation charges of Rs 55,000 to the 

complainants. 

v. Any other relief that this hon’ble authority deem fit 

and proper. 

 

 

REPLY BY THE RESPONDENT: 
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Complaint No. 481 of 2018 

16. The respondent submitted that the present complaint is not 

maintainable in the eyes of law as the complainants have not 

approached this hon’ble authority with clean hands and has 

not disclosed the true and material facts relevant to this case. 

The complainants have supressed this material fact that the 

said unit was cancelled by the respondent (vide letter dated 

05.04.2013)  due to default in making payment.  

17. It is settled law as held by the hon’ble Supreme Court in S.P. 

Chengalvaraya Naidu v. Jagannath that non-disclosure of 

material facts and documents amounts to a fraud not only on 

the opposite parties but also on the court. Reference may also 

be made to the decisions of the hon’ble Supreme Court in Dilip 

Singh v State of UP and Amar Singh v. Union of India which is 

also been followed by the hon’ble National Commission in the 

case of Tata Motors v. Bbaba Huzoor Maharaj. 

18. The respondent further submitted that the present complaint 

is not maintainable before this authority in terms of section 71 

of the Act ibid. 
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Complaint No. 481 of 2018 

19. The respondent further submitted that the complainants are 

attempting to raise issues now at a belated stage, attempting 

to seek modification of the application of the allotment terms 

entered into between the parties in order to acquire benefits 

for which the complainants are not entitled in the least. 

20. The respondent submitted that the applicant had wilfully 

agreed to the terms and conditions of the application for 

allotment and are not at  belated stage attempting to wriggle 

out their obligations by filing the instant complaint before this 

authority. 

DETERMINATION OF ISSUES: 

21. After considering the facts submitted by the complainants, 

reply by the respondents and perusal of record on file, the 

issue wise determination are as follows: 

i. With respect to the first issue, it has to be noted that the 

builder is duty bound to execute the builder buyer 

agreement and has failed to do the same. Clause 16 of the 

allotment letter dated 16.05.2012 mentions that the due 

date of possession shall be calculated from the date of 
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execution of buyers agreement. The said clause has been 

reproduced below: 

“The company shall make all efforts to handover possession 
of the unit within 36 months from the date of the execution 
of the buyer agreement, subject to certain limitations as 
may be provided in the buyers agreement and timely 
compliance of the provisions of the buyers agreement by 
the applicant. The applicant agrees and understands that 
the company shall be entitled to a grace period of 90 days 
and above the period more particularly specified 
hereinabove, for applying and obtaining necessary 
approvals in respect of the project.” 

 

Thus, the due date cannot be ascertained since no buyers 

agreement has been executed the date. 

There is no photographs annexed with the reply 

submitted by the respondent and no document is 

produced to show the status of the project. Thus, the issue 

of refund cannot be determined. 

ii. With respect to the second issue raised by the 

complainant, the complainant reserves his right to seek 

compensation from the promoter for which he shall make 

separate application to the adjudicating officer, if 

required. Also, the complainant  had made a statement on 
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23.08.2018 during proceedings that he is not appearing 

before the authority for compensation but for the 

fulfilment of the obligations by the promoter as per the 

Act. Therefore, the issue raised by the complainant 

regarding compensation becomes superfluous. 

FINDINGS OF THE AUTHORITY: 

22. The preliminary objections raised by the respondent 

regarding jurisdiction of the authority stands rejected. The 

authority has complete jurisdiction to decide the complaint in 

regard to non-compliance of obligations by the promoter as 

held in Simmi Sikka V/s M/s EMAAR MGF Land Ltd. leaving 

aside compensation which is to be decided by the adjudicating 

officer if pursued by the complainant at a later stage. 

23. The complainant made a submission before the authority 

under section 34(f) to ensure compliance of the obligations 

cast upon promoter.  

24. The complainant requested that necessary directions be 

issued by the authority under section 37 of the Act ibid to the 

promoter to comply with the provisions and fulfil obligations 
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25. Counsel for the complainant has raised an issue w.r.t. 

forfeiture of  amount to the extent of Rs.14,61,301/- by the 

respondent-M/s Landmark Apartment Pvt. Ltd.  Counsel for 

the complainant has alleged that he has made  payment of 25% 

of the total consideration amount. However, the respondent 

was not forthcoming for getting any BBA signed and later-on 

the builder vide letter dated 05.04.2013 cancelled and 

forfeited the entire amount in a unilateral manner. This tactics 

on the part of respondent builder is high handed. Counsel for 

the complainant also alleged that he has not received any 

cancellation letter. Counsel for the respondent raised 

primarily three issues (i) since the matter is of the year 2013, 

it is time barred (ii) the doctrine of precedent as ruled by the 

Hon’ble Apex court is applicable in this case also. (iii) He has 

also produced a precedent judgment of this authority wherein 

the matter has been decided on account of delay and latches.  

26. After considering all the pros and cons of the matter, in the 

present case the doctrine of precedent applicability does not 

fit it as the facts of earlier case are entirely different.  The 

respondent has acted unilaterally perhaps by way of taking the 
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entire amount  in an hurried manner which is unreasonable 

and unjustified. Builder has no right to forfeit the entire 

amount which is unreasonable. 

 

DECISION AND DIRECTIONS OF THE AUTHORITY: 

27. Thus, the Authority exercising power under section 37 of Real 

Estate (Regulation and Development) Act, 2016 issue 

directions: 

i. The respondent is directed to refund the balance 

amount i.e. Rs 51,03,000/- after forfeiting 10% of 

the consideration amount and the amount which 

the respondent had kept. 

ii. The respondent is directed to give an interest @  

10.75% per annum amounting to Rs 8,90,175/- 

from the date of cancellation to date of this order to 

the complainant. 

28. The authority has decided to take suo-moto cognizance 

against the promoter for not getting the project registered and 
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for that separate proceeding will be initiated against the 

respondent u/s 59 of the Act by the registration branch. 

29. The order is pronounced. 

30. Case file be consigned to the registry.  

 

(Samir Kumar) 

Member 

 (Subhash Chander Kush) 

Member 

Date:05.12.2018 

Judgement Uploaded on 05.01.2019
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