
tr HARERA
*s-GuRTJGRAM

Complaint No. 6205 of 2022

Respondents

Member

Complainants

Respondents

1.

2.
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CORAM:

Shri Sanjeev Kumar Arora

APPEARANCE:

Ms. Ritu Bhalla [ArJvocate)

Shri Dhruv Dutt Sharma (Advocatel

ORDER

L. The present complaint dated 27.09.2022 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

Page 1of17



Complaint No. 6205 of 2022

A.

2.

* HARERA
ffiouRuGRAM

and Development) Act, 2016 [in short, the Act) read with rule 28 ofthe

Haryana Real Estate fRegulation and DevelopmentJ Rules, 2017 (in

short, the Rulesl for violation of section 11(4)(a) of the Act wherein it is

inter alio prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the

provision ofthe Act or the Rules and regulations made there under or to

the allottees as per the agreem e executed inter se.

Proiect and unit related

The particulars of the proj t of sale consideration, the

amount paid by the osed handing over the

possession, delay

tabular form:

ed in the following

Name of the , Sector 82A,

Allotment letter

Floor no.

GUR
ground floor,nd floor, street 4

5 sq. ft.

[pg. 52 ofcomplaint]

30, ST. K-15, ground floor,
admeasuring 985 sq. ft. (page 61 of
repM

Date of execution of buyer's
agreement

t3.04.20tL

[Page 49 ofcomplaint]
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| [pg. 39 of complain r]
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#"GURUGRAM

HARERA Complaint No. 6205 of 2022

5. Possession clause 10,7 Schedule for possession of the
said independent dwelling unit.

That the Company based on its present
plans and estimates qnd subject to all
just exceptions, contemplates to
complete construction of the said
building/said independent dwelling
unit within a period of three years

e date oI execution of this
L

6. Due date ofpossession 1J. 4.2014

7. Date of addendum to

agreement fo
unit

lpe.i:
qd!

104 of complaintl

L Letter intimating area

change

0.r

pg

2.2013, revised area 929.02 sq.ft.

102 of complaintl

9. Total sale consideration as

per soA dated 29.12.2022

I
I

r-

plyl

10.

::i:Jrilm*s&'&
/-\ | ir-1l

< 71,59,972 /-
[pg. 71 ofreply]

11. Notice for termination 05.1,2.2020

[pg. 124 ofcomplaint]

1,2. Letter for cancellation 02.02.2027

[pg. 70 ofcomplaint]
13. Legal notice for handover

ofpossession
04.05.2022

[pg. 128 ofcomplaint]
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Complaint No. 6205 of 2022

14. | occupation certificate Not obtained

B. Facts ofthe complaint

3. The complainants have made the following submissions in the

complaint:

a. That the complainants had booked an Independent Floor in the said

proiect "Vatika India Next" of the respondent no. 1. The

respondents issued the dated 29.09.2009 in favour

of the complainants. Afte year, the respondents issued

an allotment letter e complainants on dated

b.

t6.1,1.2070.

That the comp .Ll,53,812 /- to the

respondents

against such

payment receipts

agreement was

executed b ondents in respect

of the plot no. t, E-Block, Sector-83,

Gurugram, and ad-m ft. in Vatika India Next,

Gurugram for 24,39,696 / -.

A tripartite the parties for

the complainants

applied for a bank loan of Rs.15,00,000/- which was sanctioned by

the HDFC Ltd. which was suggested by the respondents themselves

and also with approval ofmortgage to the bank.

That the respondents sent a letter to the complainants intimating

the change of the area and numbering system of the independent

floor in Vatika India Next and the ad-measuring was revised from
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781.25 sq. ft. to 92902 sq. ft. in an arbitrary and illegal manner

without obtaining the consent ofthe complainants.

e. That a sum of Rs.3,55,954/- was paid by the banker of the

complainants to the respondents as per their demands which

clearly reflects from the bank statement of the complainant. No

work was done at the site by the respondents and it was a fake site

which was mentioned by ndents to the complainants by

representing the false lous facts knowingly and

intentionally.

That the respond call to the complainants

and informed

30, Street K-1

unit bearing plot no.

sq. ft. in an illegal

ground floor un ! for the backyard area of

their unit to the above said change in the

That an addendum to the floor builder buyer agreement again

issued by the respondents regarding the new unit which was given

by the respondent to the complainant. Further, the complainant

paid a sum of Rs.2 ,84,274 / - through cheque to the respondents on

their demands as they said that they will submit the new

and arbitra

permission

Complaint No. 6205 of 2022

any consent and

ainant booked the

respondents, so the complainants have no other option but to

accept the same.
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documents of their unit in the bank and the further instalment will

be paid by the bank. The respondents themselves sent an

intimation to the banker of the complainants in order to sanction

the new loan as the ad-measuring area of the unit has been

increased and further stated whenever registration formalities are

completed they will send a registered conveyance deed in respect

of said unit to HDFC endatory tripartite agreement

was executed between on dated 12.10.2018 in this

regard.

h. That the banker ed a demand to the

complainants on with request for

switch over over RPLR to higher

negative sp plainants through

cheque beari

l. That the respo etter of the aforesaid

unit of complainan of the dues amounting to

complaint No. 6205 of 2022

Rs.70,61,775.34 /- which was received by complainants on

76.L2.2020 in which a time period of seven days was given to them

to the respondents where they met Mr. Sohail and Ms. Neha and

asked to clear the dues on or betore 22-72-2020. When the

complainants asked to supply the required documents to the bank

as they paid the EMIS of the loan amount to the bank but the
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representatives of the respondents did not pay any heed to their

requests.

.i. After sending the notice, complainants visited the respondents to

solve the issues but nothing fruitful came out & the complainants

filed a complaint bearing no. HRR-GGM-CRL/1,020 /2021 in HRERA

against the respondents.

That the unit of the comp neither ready till date nor any

work of the said unit is As per the buyer agreement

deliver the possession of theClause 10.1, the respon

said unit within a i.e. three years from the

date ofthe agre ve miserably failed to

perform their

was sentto th

advised them

booked by the

respondents at the

rl possession of the flat

em. The legal notice

e complainants and

rates as agreed by the

iving off interest which

cause fraudulentlv

."rpondunt, dffi
ndents but the

Iosses on account of the career plans of their family members and

themselves and the future ofthe complainants and their family are

rendered dark as the planning with which the complainants

invested their hard earned monies have resulted in sub-zero

results and borne thorns instead of bearing fruits.That

agreement as ai
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C.

4.

Complaint No. 6205 of 2022

complainants are eagerly waiting for their Flat even today & want

to take physical possession the flat to the complainants as early as

possible without any more delay.

m. That it is submitted that cause of action to file the instant

complaints has occurred within the iurisdiction ofthis Authority as

the apartment which is the subrect matter of complaint is situated

in Sector-83, Gurugram within jurisdiction of this

Authority.

Reliefsought by the comp

The complainants

a. Direct the re on charges on paid

amount from

b. Direct the res I possession of the

unit to the co

c. Direct the respo ation letter.

5. 0n the date of hearing, ned to the respondent/

promoters about

in relation to secti

guilty.

D. Reply by the respondent.

6. The respondent by way of written reply made the following

suhmissions:

a. That at the outset, respondent humbly submits that each and every

averment and contention, as made/raised in the complaint, unless
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GURUGRA[/

specifically admitted, be taken to have been categoricatty denied by

respondent and may be read as travesty of facts.

b. That further, without prejudice to the aforementioned, even if it

was to be assumed though not admitting that the filing of the

complaint is not without jurisdiction, even then the claim as raised

cannot be said to be maintainable and is liable to be rejected for the

reasons as ensuing.

That the complainants

payments in time or i

buyer's agreem t the complainant has

frustrated the r buyer's agreement,

een the parties

clause, and the

not invoke a particular

tainable and should

be rejected at 'mplainants have also

misdirected in cl elayed possession charges

on account r possession particularly

when the boo cancelled.

d. It has been categorically agreed between the parties that subject to

the complainaiils having' complied with all the terms and

conditions ofthe buyer's agreement and not being in default under

any of the provisions of the said agreement and having complied

with all provisions, formalities, documentation etc., the developer

contemplates to complete construction of the said unit within a

period of 3 years from the date of execution of the agreement,

y and willfully failed to make

with the terms of the floor

which were

and therefo
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GURUGRAN/

unless there shall be delay due to force majeure events and failure

ofallottee[s) to pay in time the price ofthe said unit.

e. That the complainant has failed to make payments in time in

accordance with the terms and conditions as well as payment plan

annexed with the buyer's agreement and as such the complaint is

liable to be re,ected. It is submitted that out of the sale

consideration of {36,50, amount actually paid by the

complainant is only {11, is further submitted that the

mplainant much before thelast payment was ma

proposed date of further submitted that

the compl payment of demand

raised on 'ca mpletion of super

structure and

It is further su

complainants

of opportunities the

with an opportuni nt within 07 days failing

which the

complainants

ncelled. However, the

the respondent was conqtralned to cancel the buyers agreement

vide letter dated'O2.O2.2O21ind the complainants are now left

with no right, title, interest etc. in the present unit. The

complainants after defaulting in complying with the terms and

conditions of the buyers agreement now wants to shift the burden

on part of the respondent whereas the respondent has suffered a

Iot financially due to such defaulters like the present complainants.

That on 05.12.2020

ent and therefore
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7.

E.

8.

10, Section 11(4)[a] of the Act,2076 provides that tl

responsible tc the allottee as per agreement for sa

the promoter shall be

ffiHARERA
ffiaJRuGRAM

Copies of all relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided

based on these undisputed documents and submissions made by

parties.

f urisdiction of the authority

The plea ofthe respondents regarding rejection ofcomplaint on ground

of jurisdiction stands rei uthority observes that it has

territorial as well as subj isdiction to adjudicate the

present complaint for the

E.I Territorial i

9. As per notification n 2.2017 issued by the

Town and Country ction of Real Estate

RegulatoryAutho District for all

purpose with offi present case, the

project in question ng area of Gurugram

District. Therefore, this territorial iurisdiction

to deal with tlLe

ERAE. Il Subiect ma

le. Section 11(aJ (aJ is

reproduced as hereunder:

Section 77(4)(q)
Be responsible for oll obligations, responsibilities ondlunctions under

the provisions of this Act or the rules and regulotions mode

thereunder or to the allottees as per the agreement for sole, or to the
association of allottees, os the cqse may be, till the conveyance ofall
the apartments, plots orbuildingg os the cose moy be, to the allottees,
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or the common areas to the association of allottees or the competent
outhority, qs the case may be;

Section 34-Functions oJ the Authority:

34(f) ofthe Act provides to ensure compliance of the obligations cost
upon the promoter, the ollottees ond the real estate agents under this
Act and the rules ond regulations mode thereuncler.

11. So, in view ofthe provisions ofthe act quoted above, the authority has

complete jurisdiction to decidg the complaint regarding non-

compliance of obligations by the.promoter leaving aside compensation

which is to be d:cided 
2l"liodlfl,,i"}q"*cer 

if pursued by the

complainant at a later

F. Findings on the ts.

F.l. Direct the
unit to the conrpla

12. The respondent p for the subject unit

complaint No. 6205 of 2022

till date. The issu

authoritv in itself is the promoter has sought all

necessary governmental cle ng infrastructural and other

, environmental etc.

of OC. Therefore,

respondent prom session of the subject

unit complete in all respect as per specifications as mentioned in the

brochure once the OC for the same has been obtained from the

competent authority.

F.II. Direct the respondent to pay delay possession charges on paid

amount from 28.09.2009 till date.

F.ltl. Direct the respondent to set aside the cancellation letter.

ate by the competent

facilities including road, water, sewerage

as these clearances are preconditions
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ffiGURUGRAM

13. The above-mentioned reliefs are being taken up together for

adjudication. In the present complaint, the complainants intend to

continue with the project and are seeking delay possession charges on

the amount paid by him in respect of subiect unit. Sec. 18(1) of the Act

is reproduced below for ready reference:

" Section 78: - Return of amount qnd compensotion.
18(1). U the promoter fails to complete or is unable to give possession

ofon apartment, plot, or bu
in occordonce with the ent for sale or, os the cose

may be, duly completed by therein; or
due to discontinuonce of h o developer on occount of
suspension or revoca nder this Act or for any
other reason,

cqse the allottee
to any other

remedy availo himinrespect
moy be, withof that

interest at olfincluding
compensa
Providedthot raw from the
project, he sha r every month of
delay, till the ho
prescribed."

rote os mqy be

supplied)

roposed to hand over the

f the BBA within a

period of 3 years from date of buyers' agreement. The due date of
,

possession is calculated from the date ofBBA i.e., 13.04.2011. Therefore,

the due date of possession comes out Io be 13.04.2074. However, the

possession has not been offered to the allottees till date. Since in the

present matter the complainant has paid an amount of { 77,59,9L2/'

towards the total consideration of the unit i.e., 1 36,50,472 /- and are

he shall be
wishes to wi

L4.
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seeking possession of the said unit. The respondent has issued a letter

for termination on 02.02.2021.

15. Now, the question that arises before the authority is as to whether the

cancellation ofthe said unit is valid or not. The authority while going by

the facts and the documents placed on record observes that the

complainant has chosen time linked payment plan wherein the

complainant has agreed to t against the unit in 8

installments till offer of pos mplainant paid 1st instalment

i.e., L00/o of BSP which was booking. As per S0A dated

20.05.20L9,4 instal 28.L0.20L9 and the

complainants have t i.e., by 01.10.2018

which became d

relevance from th

got their loan san

on the respondent ainants for which the

bank refused to sanction was not in their approval

[;TT ::";XT#Rffiffi:' :; JJ::::'T:
approved plans w.6f-t{e lFly lsif gaThefqaftenthe complainants have

maited repeatedty,H"\d.p:"k;h.?or';*" a" oocuments for toan

approval. Although the respondent is nowhere duty bound to arrange

the funds for the unit but is duty bound under the provisions of the Act

to provide the sanction plans of the unit/project. As of now the

complainants have got their loan sanctioned from the HDFC bank on

L2.10.20L8 but did not disbursed the amount due to respondents

v I

ea
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careless behaviour of not providing the approved plans and documents

necessary for loan disbursement, therefore the authority is of the view

that the said cancellation is not valid and an arbitrary act of promoter

accordingly the cancellation letter d ated,02.02.2021is hereby set aside.

16. Accordingly, the respondent has delayed in handing over the physical

possession ofthe said apartment on or before the due date of possession

to the complainant and acco

also granted delay possessio

uthority in the above relief has

10.8570 p.a. from due date of

possession.

17. On consideration ofth record and submissions

made regarding Act, the authority is

the section 11[4J[a)satisfied that the

of the Act by not ue date as per the

agreement. By $$, "*".r,"a 
u"*""n

fiublect apartment wasthe parties on 13.04.

to be delivered within 3 years fro f execution of agreement.

Therefore, the due date of handing over possession is 13.04.2014. The

respondent has neither offered the possession of the sublect unit till

date. Accordingly, it is the failure of the respondent/promoter to fulfil

its obligations and itsponsibilities as per the agreement to hand over

the possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)[a) read with

proviso to section 18(1J of the Act on the part of the respondent is

established. As such the allottee shall be paid, by the promoter, interest

for every month ofdelay from due date ofpossession i.e., 13.04.2014 till

ent is in co
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the offer of possession of unit plus two months after receiving 0C from

the competent authority or actual handing over ofpossession whichever

is earlier at prescribed rate i.e., 10.85 0/o p.a. as per proviso to section

18(1) ofthe Act read with rule 15 ofthe rules.

G. Directions ofthe authority

18. Hence, the authority hereby passes this order and issues the following

directions under section 37 act to ensure compliance of

obligations cast upon the pro the function entrusted to the

authoriq,,undersection34(f): . ...
a. The complainant is entitled to delayed possession charges as per

the proviso of section 18[1) of the Real Estate (Regulation and

DevelopmentJ act, 2016 at the prescribed rate of interest i.e.,

1.0.8570p.a. for every month ofdelay on the amount paid by him to

the respondent from due date ofpossession i.e., 13.04.2014 till the

offer of possession of unit plus two months after receiving OC from

the competent authority or actual handing over of possession

whichever is earlier at prescribed rate i.e., 10.85 o/o p.a. as per

proviso to secflon 18(1J of the Act read with rule 15 of the rules

after deducting the amount paid or adiusted by the respondent on

account ofdelay possession charges, if any.

b. The respondent promoter is directed to offer the possession of the

subject unit complete in all respect as per specifications as

mentioned in the brochure within 30 days once the OC for the same

has been obtained from the competent authority.

c. The promoter shall not charge anything which is not part of the
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buyer's agreement.

The respondent is directed to pay arrears ofinterest accrued, ifany

after adjustment in statement of account; within 90 days from the

date ofthis order as per rule 16[2) ofthe rules.

The rate of interest chargeable from the allottees by the promoter,

in case ofdefault shall be charged at the prescribed rate i.e., 10.gSolo

by the respondent/promoter which is the same rate of interest

which the promoter shall be liable to pay the allottees, in case of
default i.e., the delayed possession charges as per section Z(za) of

the Act.

The complaint

File be consigned

Member
Haryana Real Estate , Gurugram

d.

t9.

20.

7
ln

Datet 19 .0 | .2.O2,+

GURUGRAN/I
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