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Complainant
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The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

%
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Complaint No. 4727 of 2022

be responsible for all obligations, responsibilities and functions under the
provision of the Act or the Rules and regulations made thereunder or to the
allottees as per the agreement for sale executed inter se.

A. Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.No. | Particulars «g,;é

1. Name of the project

2. Project area p
¥

3. Nature of the;f-ji}a’f%efﬁ |

4 |DTCP licepse 11’:0 and | - 12,@ 2013 dated 13.03.2013 valid up

validity status d b to fE 0? 2019
5 Name of hcenseza ; EDharam Smgh $/o0 Shish Ram
P L | 1 g—
6. RERA Reglstg!ﬁg It e‘t IGGM/3 10 /42 /2019/04 dated
registered ‘g Jf"” “16. 01.2019 valid up to 30.09.2020

@ ‘_t:'!: L el
7 Provisional allot *mmeﬁ 2014

%é
g F& ﬂ [% per page no 30 of the complaint)

letter -

8. Date of executlon of| 16 12*‘2014

space buyer's agreenient [As per page fo. 32 of the complaint)

9. Unit no. F-169, 1st floor
(As per page no. 34 of the complaint)

10. | Unitarea admeasuring 502.68 sq. ft.
(As per page no. 34 of the complaint)

11. Possession clause 38.

The Developer/LLP will, based on its
present plans and  estimates,
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contemplates to offer possession of
the said unit to the Allottee(s) within
36 months from the date of signing of
this Agreement or within 36 months
from the date of start of construction
of the said Building whichever is later
with a grace period of 3 months,
subject to force majeure events or
Governmental action/inaction. If the
completion of the said building is

delayed by reason slow down, strike or
‘due-to a dispute with the construction
employed by the
loper/LLP" lock out  or

of war or enemy action or
j on or earthquake or any act
0] N ny other reason beyond the
Ty ‘control of ithe “Developer/LLP", the
h’r"D'egelaper/LLP” shall be entitled to
| xtepsmn& ‘of time for delivery of
fossessgonﬁ of the said premises. The
'De\'rel pér/LLP" as a result of such a
' Y, arising, reserves the right to
e terarwaﬁ/ the terms and conditions of
" this-Agreement or if the circumstances
| -~y the control  of  the

LOF warrant, the
: R/ELP" may suspend the
cﬁ‘eme for \such period as it might
co_rfsider \expedient. In case the
"DEVELOPER/LLP" is unable to
complete the project on account of any
law passed by the legislature or any
other government agency, in that event
the "DEVELOPER/LLP" if so advised,
shall be entitled to challenge the
validity, applicability and/or efficacy of
such legislation, rule, order and/or bye
law by instituting  appropriate
proceedings before court(s), tribunal(s)

‘%@
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or authorities. In such situation, the
amounts paid by the Allottees (s) shall
continue to remain  with the
"DEVELOPER/LLP" and the Allottee (s)
shall not be entitled to initiate any
proceedings against the
DE PER, r delay in executi

of the project. It is specifically agreed
that this agreement shall remain in
abeyance till final determination of such
matters/cases by appropriate

f 'iurt(s)/mbunaI(s)/authormes In case,

;‘3. ; enge to the impugned
eg| latron/rule/order and/or bye-law,
hat ev%nt this agreement shall be

4 Fre ﬁ"éd, ‘Ifi,case, the "DEVELOPER/LLP"
‘| issunsuceessful in its challenge to the
S rmpugnedIeg:slat:on/rule/bye law, in

thaq évent the "DEVELOPER/LLP" shall
‘gefunda@ Mlthout any interest or
ompehsayon and in such reasonable

agnerf /as - 'may be decided by the

L"D1‘:71113'1.[1’151QEﬁ’/LLP" the amounts paid by

} ¢ %ﬂﬂg’tme(s) The decision of the

VELOPER/LLP" in this regard
hall - eF]' r;qzl and binding on the
dttee'-

| [emphasm supphed]
U (As’per page no. 43 of the complaint)

12. | Due date of possession 16.12.2017

(Calculated from the signing of buyer’s

agreement i.e,, 16.12.2014, being later)
13. | Total sale consideration | Rs.54,28,944/-

(As per page no. 34 of the complaint)
14. |Amount paid by the |Rs.49,25,004/-

complainant

(As per page no. 32 of the reply)

/A~
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15. | Occupation certificate Not obtained

16. | Offer of possession Not offered

B. Facts of the complaint:

The complainants has made the following submissions: -

L.

L

[1I.

IV.

That the complainant was allotted a commercial space bearing no. F-

178, vid allotment letter dated 01.02.2014, which was subsequently
changed to F-169, First Flog '
allotment letter dated 15. 1‘ 0 '.' &

36 months from the datg& o[ executlon of the agreement dated
16.12.2014 e, by1612:2017. i

That the project of thesrespondeénts is not e\gen nearing completion. The
respondents have st]_,ll not completéd even the basic construction work
of the said unit. The- i:g BEC 5nt” has already paid a sum of
Rs.49,25,004 /- till date out ofi;h total sale price of Rs.54,28,944/-. The
complainant has already pald %pﬁrommat%ly 90% of the sale price to the
respondents but-the KESJQ?QQ;!‘-ES@ /have /neither completed the
construction and. obtained the occupation certificate for the unit nor
offered possession of the unit of the complainant till date.

That the complainant has paid all the demands raised by the
respondents in fulfilment of his obligations to make due payments as
per the space buyer agreement and has been an ideal allottee of the

respondents. The status of the construction is still under process and no

update is being provided by the respondnets despite several requests.

@/__
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There has already been a delay of approximately 5 years in delivery of
possession of the unit to the complainant. The said unit is nowhere near
completion.

That the complainant has paid approximately 90% cost of the said unit
but the respondents had stopped all communication and intimations
regarding the construction of the said unit.

That it is well settled principle under the law that the basic foundation

of an agreement/ contract 1s_wl;|en both the parties to the contract fulfil

have committed breg,clfé%af;c It

That the cause of, agﬁlongfor'ﬁm}g_ %2 prgsent complaint arose when the
respondents desplt@ takmg approx1mately 90% sale consideration of
the said unit falled }o comp“lete the cqnstrucgtlon of the unit and offer
possession to §th>e complamt and the Ifsame is continuing as the
respondents have' n@t yet compieted the constructlon of the said unit of

the complainant. Thg C%use ,oé actmn is continuing one and still

subsisting hence,

Relief sought by th'— compl inant:

4. The complainant has sought foilqﬂgg rehef(s)

L.

L.

111

Direct the respondent to handover the legal and nghtful possession of the
apartment.

Direct the respondent to pay interest for every month of delay at the rate
of 18% per annum from due date possession i.e., 16.12.2017 till offer of
possession of the unit after obtaining OC to the complainant.

Direct the respondent not to demand anything more than the total sale

consideration mentioned in the space buyer’s agreement.
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..

5.  On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent no. 2:

6. The respondent has contested the complaint on the following grounds:

i

L

I

IV.

That the present complaint is not maintainable and it is the
complainant’s attempt to extort monies from respondent and hence

liable to be dismissed.

That the complainant is° b
baseless and false comﬁf:‘i‘"

provisions of Act o}, 2016 L
;'v’;ﬁ

present complamt kﬁfothl %&*ﬁt: a’ttempt to illegally extract benefits
Sanki el

f "
i

That the complglna has gogj ha Iogus standl or ‘cause of action to file the
5 i\rc’t

present complaint*f ’l;he prgsent cemplaintﬂsébased on an erroneous

i

from respondent : w1‘1{‘ch they are not entltled to

interpretation of the pmVISlons of the Act as well as an incorrect

%_zs;x G

understanding of the. cont:;a tual terms» and conditions between the

parties shall be ev1dent from‘”ch‘@"sugg}lssmns made in the following

é I AR D
paragraphs of thEp esent r%ply B '

That the complamant upon learnlng abou; the real estate project
launched by the- fésipondent‘known under the name of ‘83 Avenue’
situated at Sector 83, Village Sihi, Gurgaon, approached the respondent
to invest in the said project.

That after having keen interest in making the investment in the project
being constructed by the respondent, the complainant expressed his
willingness to book a unit in the said project and applied for the booking
of a retail shop. Thereafter, the complainant submitted an application

form dated 25.01.2014.

ﬁ/'
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That the complainant with respect to the said application form was then
allotted a unit no. F-178, retail unit on first floor having super built-up
area of 497.30 sq. ft. vide provisional allotment letter dated 01.02.2014.
That the provisional allotment of the unit of the complainant underwent
a change to revised retail unit no. F-169 on first floor admeasuring
tentative super area of 502.68 sq. ft. and the respondent issued an
allotment letter dated 15.11.2014 informing the same to complainant.

That the space buyer S agreement thh respect to the Unit No. F-169

¢ That as ‘per’ the agreement the sale price of the

the contents therged

said unit is Rs. 54 2 94447 It ls,pemnént to mentlon here that the said
sale price was excluswe of tbe charges agamst tax and other charges as

‘§§
&

per clause 2(a) of thg ag?eemeqt. i ;3@

_m% i

That as per clause 3§"tqfn'the ggﬁggexﬁ‘jhe proposed due date of offer of

possession was 36 months mg of the agreement i.e,, 16.12.2014

¥ ' signing o

or within 36 months from the?‘i'i dte of start of construction of the said

Building i.e, 30. 01 2014-&awhlcheverwls 1ater with a grace period of 3

lr‘

months and was- sub]ect to fbreé majeure Condltlons or governmental
action/inaction and such other terms and conditions as mentioned in
the said section. Accordingly, the proposed and estimated date comes
out to be 16.03.2018. However, the same was not absolute and was
subject to force majeure events, governmental action/inaction, and

reasons beyond the control of the developer.

Delay in project due to reason beyond the control of the respondent:
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That the respondent was adversely affected by various construction
bans, lack of availability of building material, regulation of the
construction and development activities by the judicial authorities
including NGT in NCR on account of the environmental conditions,
restrictions on usage of ground water by the High Court of Punjab &
Haryana, demonetization, adverse effects of covid etc. and other force

majeure circumstances.

That the respondent in his writt lﬂ)missions mentioned that a period

owmg to the passing of orders by
he c:rcumstances come within the
purview of the Eorce[ma]eure clause and hence allow a reasonable time
to the respondenébullder 'I}hau it musi; also be noted that the
respondent had theh'ight to suspénd the construction of the project
upon happening of circumsthncgs beyond&:che control of the respondent,

‘%%\r

however, despite all t'he__'-h

'Blps faced by the respondent, the

=

respondent did not suspend the constructlon and managed to keep the

:L

mention here thabthe Hon ble Au;horlty in a 51mllar case where such

project afloat through all versmes Further it is pertinent to

orders were brought before tl'li‘em in'the complamt No. 3890 of 2021
titled “Shuchi Sur and Anr vs. M/S Venetian LDF Projects LLP” decided
on 17.05.2022, the Hon’ble Authority was pleased to allow the grace
period and hence, the benefit of the above affected 337 days need to be
rightly given to the respondent-builder.

That further the respondent in the written submissions mentioned that
the Authority recently in its order dated 30.05.2023 in the complaint no.
1506 of 2022 titled as “Ameena Bano vs. Sternal Buildcon Pvt. Ltd.” had
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allowed the benefit of 6 month’s Covid-19 pandemic benefit to the
builder as per HARERA notification no. 9/3-2020 dated 26.05.2020, on

account of the force majeure due to outbreak of Covid-19 pandemic.

Thus, the respondent is also entitled for the same benefit.
Non-payment of dues as per agreed payment schedule:

XIII. That it is submitted that several allottees, including the complainant,
has defaulted in timely remittance of payment of instalments which was
an essential, crucial and. ~an indispensable requirement for

e P P
:& 7 o=
o % }w‘;.

conceptualization and de,;v 0] __'ent of the project in question.

exponentially Wh'ereas enm‘mous busmess Jlosses befall upon the

respondent. The respondent dgesplte default of several allottees has
diligently and eamestly pursued the de’*velopment of the project in
question and has coriStructeﬁ the p;‘olectm guestion as expeditiously as
possible. Therefore, thereewls ln‘(g default or lapse on the part of the
respondent and there 1s no equlty in favour of the complainant. It is
evident from the entxre seﬁuengle ‘of events, that no illegality can be
attributed to the respendent» The allegatlons levelled by the
complainant are totally baseless:-Thus, it is'most respectfully submitted

that the present complaint deserves to be dismissed at the very
threshold.

RERA is retroactive and not retrospective
XIV. That the Act of 2016 is not retrospective in nature but retroactive
hence, the interest on delay caused by the respondent, if any, shall be

subjected to retroactive effect and not retrospective. The respondent

Page 10 of 20
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shall only be liable to issue interest on payments made by the

complainant against the said unit, as per the terms defined in the space
buyer’s agreement and only against the payments made after the
enactment and implementation of Act of 2016, the provision of the act
would prevail as the Act of 2016 is only retroactive in nature.

XV. The retroactive nature of any act creates a new obligation on the
transactions but does not affect the previous ones. For the projects

which are ongoing after the Ir@glimentatmn of Act of 2016, the act will

."_ 'S_K’i
118 E

after the enactmeﬁ? d lmplel’nentatlon of Act of 2016.

XVI. That the entire case of the coémp]amant is nothlng but a web of lies, false
and frivolous alleg%agons ma@e -against the respondent. That the
complainant has" ngt *aq;prf.)au:he&g tl-é@ﬂon’ble Authority with clean
hands and has hlmsélﬁmelai% the greement and the section 19(6) and

19(7) of the Act and hencé“th‘é present complamt deserves to be

dismissed with h gc'. %ﬁ 19aﬁbr§ught to the knowledge of the

Hon’ble Authorimthat.,thq gogmplalnaqt ,1§ guilty of placing untrue facts
and are attempt-i-ﬁg- to hldethe fi'{ie colour of intention of the
complainant.
The present complaint has been filed by the complainant against two
respondents i.e.,, M/s Real Town Properties Pvt. Ltd. as R1 and M /s Venetian
LDF Projects LLP as R2. The reply has been filed by the R2 and the payments
were also made to R2 but the R1 has been made party as the registration of

the project is in the name of R1. The counsel for the respondent clarified vide
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proceedings of the day dated 26.10.2023 that both are the same entity as the

name of R1 has been as Real Time Property Pvt. Ltd.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authority:

The respondent has raised a prehmlgary submlssmn/ob]ectxon the authorlty

>\
-

on ground of jurisdiction stands

tr !ltflt ha§ terrltorlal as well as sub]ect

,a ,l‘\“
E.I Territorial ]urlsdlcson

As per notification no.=1 92/2017 ?gTCP dat%d 14,12.2017 issued by Town

below.

G
sl

s

and Country Plannlng Depart;me nt, he jurlsdlgtlon of Real Estate Regulatory

Authority, Gurugram shé”ll be entlr o gugranf District for all purpose with

offices situated in Gurugram In the‘pfesent case, the project in question is
= E -
situated within thenpl mng a%% %fé G@nggram District, therefore this

authority has complete terntorla,l ,jurxsdlctmn to, deal with the present

complaint. W WIAGE J\ 7%

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-
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(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of allottees, as the case may be, till
the conveyance of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules and
regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complamt regarding non-compliance of

NS
obligations by the promoter leavmg amde compensation which is to be
BN
decided by the ad]udlcatlng officer if gursued by the complainant at a later
Stage y@&k:{ﬁ " ﬁéjﬁg%f&?%& ‘*';W‘é&

F. Findings on ob]ectloigs ralsedlby‘the respondent no. 1:

F.I Objection regarding the Act of~ 2016 is retroactive and not
retrospective = T §§

The contention of the l;g ondent is thgt tgle gct of 2016 is retroactive and

not retrospective. Thé augho‘nty l$ oﬂthe?w&ygﬂlat the Act nowhere provides,
nor can be so construed that all prevmuS’ agreements will be re-written after
coming into force of the Act. Themfmé, the prowsxons of the Act, rules and

agreement have to be

Am"

A B
Act has provided for dealmg Wwith certain specific provisions/situation in a

e d_ E_gldﬁmwfeﬁnet%d ﬁéharmomouslj,r However, if the
specific/particular manner, ' then -.-thgt situation will be dealt with in
accordance with the Act and the rules after the date of coming into force of
the Act and the rules. Numerous provisions of the Act save the provisions of
the agreements made between the buyers and sellers. The said contention
has been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) which provides

as under:

/§/ Page 13 of 20
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119. Under the provisions of Section 18, the delay in handing over the possession
would be counted from the date mentioned in the agreement for sale entered into
by the promoter and the allottee prior to its registration under RERA. Under the
provisions of RERA, the promoter is given a facility to revise the date of completion
of project and declare the same under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and the promoter.....

122. We have already discussed that above stated provisions of the RERA are not
retrospective in nature. They may to some extent be having a retroactive or quasi
retroactive effect but then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger public interest. We do
not have any doubt in our mind that g!ge RERA has been framed in the larger public

et

interest after a thorough study a__. di. 'on made at the highest level by the
Standmg Committee and Select Cn?'t shich submitted its detailed reports.”

“34. Thus, keepmgg m vﬁew our aforesald discussion; we are of the considered
opinion that the pmms:@ns of . thg'“Agg are quasi retroactive to some extent in
operation and will be‘applicable :__u nen or sale enterea into even prior

0 coming into ope 1ti '_l"J‘l' Gr‘ ill in the proce 0
_c_omp!g;;:o Hence in'case o[ de.’ay in E:the f}'er/a‘elxyery of possession as per the
terms and conditions of the. agreemenﬁ for sa!@ﬁ%ﬂﬂottee shall be entitled to the
interest/delayed possession charﬁe"s -on the reason&bfe rate of interest as provided
in Rule 15 of the rules and ana,svdegi unfair. and unreasonable rate of compensation

mentioned in the agreement for sale mllaba'e‘to be ignored.”

] e “eptﬁfor the provisions which
have been abrogated by the Act 1tse1f Fugrther, it is noted that the apartment
buyer’s agreement has _beep-exe_‘cl‘;teg@;n the-manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the same are in accordance with the
plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes,

Page 14 of 20
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instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

F.II Objection regarding delay due to force majeure circumstances
The respondent-promoter raised a contention that the construction of the

project was delayed due to force majeure conditions such as various orders
passed by the National Green Tribunal (hereinafter, referred as NGT),

lockdown due to outbreak of Covid-19 pandemic which further led to

o ‘w.\

clause of the agreement and observed that the respondent-developer

OAADATE Y

proposes to handover the possession of the allotted unit within a period of
BEPERSRUL

36 months from the date of execution of agreement or date of start of

P "-

construction, whichever i 15 later. In the present case, the date of execution of
F A% 7 WS T Y

agreement is 16.12. 2014 and date of start of construction is 30.01.2014 as
]

taken from the documents on record The due date is calculated from the

? i

date of execution of agreement belng later, so, the due date of subject unit
comes out to be 16.12.2017. Further as per HARERA notification no. 9/3-
2020 dated 26.05.2020, an e;gtens:’on of 6 months is granted for the
projects having complet;on/dua; Mdate on or after 25.03.2020. The

authority put reliance }udgment of Hon 'ble Delhi High Court in case titled as

S ‘9

M/s Halliburton Offshore Serwces Inc V/S Vedanta Ltd. & Anr. bearing
no. O.M.P (I) (Comm.) no. 88/ 2020 and 1.As 3696-3697/2020 dated
29.05.2020 which has observed that-

“69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the outbreak itself.”
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16. The completion date of the aforesaid project in which the subject unit is

17.

18.

being allotted to the complainant is 16.12.2017 i.e., before 25.03.2020.
Therefore, an extension of 6 months is not to be given over and above the
due date of handing over possession in view of notification no. 9/3-2020
dated 26.05.2020, on account of force majeure conditions due to outbreak of
Covid-19 pandemic. The due date of subject unit comes out to be 16.12.2017,
which is prior to the occurance of Covid-19 restrictions and hence, the

respondent cannot be benefitted for hlS own wrong. Though there has been

mwﬂz,

various orders issued to curb thé;

short period of time. So, the c1rc11p,

be taken into consideration | fer deiﬁff ',,'_.qompletlon of the project.

otet|
- u.

G. Findings on the relleﬁsougphei theﬁcomplamant

G.I Direct the requpdeqt to pay mterest for every month of delay, on the
amount paid so far, at thera ef 18% per annum
The due date of possggs on of he ' partment@ as. per possession clause of
ss:i:ss- 1
apartment buyer’s agreement is to be calculated 36 months from the date of

execution of agreement pelng la'&r 1e, 161? 2014. The due date of

= &"ﬁw

possession comes out to be 16. 12&917 as’per the possession clause of

—‘$
A

apartment buyer’s ag%eement 2D

B B

R, B
Admissibility of delay nossegsmmchi‘gl:ges at prescribed rate of interest:

p_;.,n

L

In the present complamt the complalnant intend to continue with the
project and is seeking delay possessmn charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”

(Emphasis supplied)
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19. The complainant is seeking delay possession charges at the prescribed rate
as per the Act of 2016. Section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and sub-
section (4) and subsection (7) of section 19]
el

(1) For the purpose of proviso to s%‘
(7) of section 19, the “interest @
India highest marginal cost of lendil

Provided that in case Egaﬁ'ta te -.-__ ! Y
(MCLR) is not in use, it shafkb&rgpl by

State Bank of India may ﬁﬁ' fr}ml

on ﬂ“_sgct:on 18 and sub-sections (4) and

of”!ndra marginal cost of lending rate
‘ber chmark lending rates whfch the

20. The legislature in 1ts -a.w isdom, %‘fﬂr@” subord @ate leglslatlon under the
provision of rule 15 bfathe rules, has aetermmed the prescribed rate of
interest. The rate of! ﬁntegestﬁso detérmmw by the legislature is reasonable

and if the said rule IS follpwed tp award the mterest it will ensure uniform

21.

lending rate +2% i.e., 10 85/0 X
22. The definition of term ‘interest’ as deﬁned under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or the allottee, as
the case may be.
Explanation. —For the purpose of this clause—
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23.

24.

25.

Complaint No. 4727 of 2022

(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be liable
to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date the
promoter received the amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the interest payable by the
allottee to the promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e,, 10.85% by the respondents /promoter

which is the same as is being gran;ggwto the complainant in case of delayed

the authority is satlsﬂed'fl;@t’“:" ‘ -'dents are in contravention of the
section 11(4)(a) of the,a y not-hanc mgfoverapossessmn by the due date as
per the agreement. 'f;he ue date1 of ffaudlng OVeerossesswn is 16.12.2017.
No document is placechoi record tomshaw that after completing the unit, OC
has been obtained or e;én applied tq tfle co;p;etent Authority but the
counsel for the respondent has Fﬁfo%ht“fq the _potlce of the authority that the
unit has been completed and’ application for occupation has been made to
the DTCP on 04.10. 2Q23 but the‘*b&uﬁanon certlﬂcate is not yet granted and

W R 9 W
no offer of possession, has been ni'nade to the complamant-allottee

The respondents have' falle‘d tA t@'ﬁd’”‘ v‘er‘* possesswn of the subject
apartment till date of this order. Accordingly, it is the failure of the
respondents/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of
respondents are established. As such the allottee shall be paid, by the

promoter, interest for every month of delay from due date of possession i.e.,
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16.12.2017 till offer of possession of the said unit after obtaining the

Complaint No. 4727 of 2022

occupancy certificate from the concerned authority plus two months or
actual handing over of possession, whichever is earlier, at prescribed rate
i.e., 10.85 % p.a. as per proviso to section 18(1) of the Act read with rule 15
of the rules.
H. Directions of the Authority:
26. Hence, the authority hereby passes this order and issues the following
directions under section 37 of th§ $(§ to ensure compliance of obligations
cast upon the promoter as per-tl ,\teL “‘ "'3't1,pn entrusted to the authority under
section 34(f):

I )

}gf»é of‘}zO 85% p.a. for every month of
s‘§£3510n 1.e 16.12.2017 till offer of
possession of the said umit aﬂ:er mbtalmng the occupancy certificate

delay from the Qu date of po

from the concerned ;uthorlty plus two months or actual handing over of
possession, whlchevggis earhers i ‘.-_.»- .t 4
' qgiirom% 12.2017 till the date of this

B ,_

order by the authorlty sha[l 'b pald by the promoter to the allottee(s)

ii.
within a period of 9() days fron:i -E e Qf thls order and interest for every
month of delay shall be, pald by-the promoter to the allottee(s) before
10t of the subsequent month aﬁ*per rule 16(2) of the rules.

iii. The complainant is directed to pay outstanding dues, if any remains
after adjustment of interest for the delayed period, the respondents
shall handover the possession of the allotted unit on obtaining of
occupation certificate.

iv. The respondents shall not charge anything from the complainant which

is not the part of the apartment buyer’s agreement.
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v. The rate of interest chargeable from the allottee(s) by the promoter, in

case of default shall be charged at the prescribed rate i.e., 10.85% by the
respondents/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e., the
delayed possession charges as per section 2(za) of the Act.

27. Complaint stands disposed of.

28. File be consigned to registry.

GURUGRAM
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