HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
2, GURUGRAM ’

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Order pronounced on: | 21.12.2023 |

NAME OF THE " M/s Anand Divine Developers Private Limited
BUILDER
PROJECT NAME “ATS TRIUMP”
s.No.| Case No. Case title f APPEARANCE
1. CR/880/2022 Mr. Yashwant Joshi and Mrs. Shri Saumyen Advocate
ama , and
Shri Gaurav Bhardwaj
Advocate

2. | CR/5283/2022

2 | Shri Lzafeer Ahmed Advocate
' e N and

_I'-'[J&-ﬁ;nﬂnﬂ mnﬁne Dgyélupers Shri Gaurav Bhardwaj

[ = / Private Lir‘n:ted A Advocate

- &

CORAM: A |
Shri Vijay Kumar Goyal | = | | Member
AN OR?ER y
This order shall dispose%fhﬁﬂy the»clerﬁﬂa;ms titled as above filed before
the authority under secnun ’31 -Ehé’ Rea] Estate (Regulation and
Development) Act, 20145 @e@ "ﬂ? Act”) read with rule 28
of the Haryana Real Estate (Reg u a un an Develupment] Rules, 2017
(hereinafter referred as “the rules_J forviolation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be responsible
for all its obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,

namely, “ATS TRIUMP" (group housing colony) being developed by the same
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HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
>, GURUGRAM ’

respondent/promoter i.e, M/s Anand Divine Developers Private Limited.

The terms and conditions of the buyer’s agreement against the allotment of
units in the upcoming project of the respondent/builder and fulcrum of the
issues involved in both the cases pertains to failure on the part of the
promoter to deliver timely possession of the units in question, seeking award
of handover the physical possession of the allotted unit along with delayed

possession charges and others.

status, unit no., date of agreement,

ta;b}i?heluw:
.
il ngﬂ opers Private Limited
i ]

Project Name and = ,‘%-'-T""/ﬂ?":‘

Location &/ .-_..t”"-in '. RIU
Occupation Certificate: - EﬂE.Eﬂi'}”' ' J' ,.ﬂ

Possession Clause: - al

r - 104, Gurugram.

18. Time anandfng" /€ P

Barring unforeseen,cfrcumste gf
hereunder, pcssess said
company to the allottee within® 1

grace period of 6(six)

ajeiire events as stipulated
to be, offered by the

construction of a particu g in which the registration for
allotment is made; such or. referred to as "stipulated
date”, subject a!wa%f;%‘m mL n@%udﬁng the basic sale
price, EDC/IDC, IFMS, registration feés and other charges as
stipulated herein or.as.may he-demanded. by-the,company from time to time
in this regard. The date of csf{a{ ;3'4@43. aﬂqﬁﬂg{fﬂn-'.ﬁhnﬁ be the date on
which the fﬂundaﬁdﬁ?’ﬁf the partictlar buil ing in which the said apartment
is allotted shall be laid as per certification by the company'’s

architect/engineer-in-charge of the complex and the said certification shall
be final and binding an the allottee.
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HARERA

Complaint Nos. and 880 of 2022

& 5283 of 2022
& GURUGRAM
Sr. | Complaint | Reply Unit Date of Due date Total
No | No, Case status No. execution of Consideration
Title, of possession | /Total Amount
and agreement paid by the
Date of to sell complainants
filing of and in Rs.
complaint Offer of
possession
1. CR/880/ Reply not 6151 on 15" | 07.03.2014 07.09.2017 TSC: -
2022 received floor, tower 6, 1,76,31.250/-
Mr, Area (As per [Calculated (As per payment
Yashwant admeasyring || -annexure- 2 from the date | plan on page no.
Joshi and ' 3&&,"""; it page no. 27 | of agreement 50 of the
Mrs. ' (supérated) |« of the ie., complaint)
Anupama F *‘51 |/ complaint) 07.03.2014 as
Jishi ASper | date of AP; -
V/s commenceme 1,85,46,777/-
M/s Anand - nt of
Divine construction (As alleged by
Developers tower isnot | the complainant
Private provided on | on page no. 16 of
Limited ! record] complaint)
A
Date of | = (Grace period
Filing of of 6 months
complaint ' 3|l are allowed)
15.03.2022 : | : '
2. | CR/5283/ Rep wp 141 on 140 10.10.2016 TSC: -
2022 recetveg on 1,30,08,750/-
03.10.2022 [, : f" RE
Mrs. Are [Calculated | (As per payment
Parmeet admeasur || from the date | plan on page no.
Kaur 229 .* . || ofagreement 47 of the
Chawla (Super 1 ie., complaint)
V/S 10.04.2013 as
M/s Anand - 1{%? date of AP: -
Divine T . menceme 1,36,40,706/-
Developers \\"? L a:11 page no. ssion: - nt of
Private 25 of the 30.05.2019 | construction (As alleged by
Limited complaint) tower isnot | the complainant
(as per providedon | on page no. 20of
Date of annexure record] complaint)
Filing of P/2,atpage | (Grace period
complaint no. 49 of the | of 6 months
26.07.2022 | complaint) are allowed)
The complainant in the above complaints have sought the following reliefs:
1. Direct the respnnd%nt to handover the physical possession of the said apartment,

B
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HARERA Complaint Nos. and 880 of 2022
GURUGRAM & 5283 0f 2022

2. Direct the respondent to pay interest @18% calculated from 10.10. 2016, i.e, 42
months from the date of the agreement, by when construction ought to have been
completed and possession handed over.

3. Direct the respondent not to charge any holding charges.

4. Direct the respondent not to charge any maintenance charges till the physical
possession is handed over to the complainants.

5. Direct the respondent to pay cost of litigation.

Note: In the table referred above, certain abbreviations have been used. They are
elaborated as follows:

Abbreviation Full form

TSC Total Sale consideration

AP Amount paid by the allottee(s)

The aforesaid complaints were_'ﬁ 'a,gainst the promoter on account of
oAk

violation of the buyer's agreemg %irﬁst the allotment of units in the
upcoming project of the rg;pﬁ'nde builder.and for not handing over the
aw,q_rﬂ uf handover the physical

possession of the allur@ unit alc?ﬁgw'ffh delayed possession charges and

possession by the dugr’dﬁtg.-_

others. ||

o .'I N [ U L | -

T & I ™~

It has been decided ﬂb eat &F 5?1 nmpl#m}é gs an application for non-
compliance of statumrﬁhshﬁg&unm on the pa};faf:thé promoter/ respondent

hr

in terms of section 34(f) uﬁ:hjg,é

ich’ mapdatas the authority to ensure
compliance of the nhhgatmns cast. umhe*pramuters the allottee(s) and the
real estate agents under tﬁé M‘tgﬂ?ﬁ'nﬂes am;i: the regulations made
thereunder. | ; Al et . |

The facts of both the tn{nﬁla,ilflhs ﬁlﬁ&ib}r the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/5283/2022 titled as Mrs. Parmeet Kaur Chawla V/S M/s Anand Divine
Developers Private Limited are being taken into consideration for
determining the rights of the allottee(s) qua of handover the physical
possession of the allotted unit along with delayed possession charges and

others.
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HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
2, GURUGRAM .

Project and unit related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/5283/2022 titled as Mrs. Parmeet Kaur Chawla V/S M/s Anand
Divine Developers Private Limited.

S.No. | Heads | Information |

1. Name and location of theg LATS, Triump”, Sector 104, Village-
project | Dh: ur, Gurugram

2. Nature of the project i. sup housing colony

o

Project area et e H 093 acres
. F ol ‘
4. |DTCPLicense ﬂ% 4 63 0f 4 aq,“dated 16.07.2011 valid till

VA 15
f ?F f 10, uf 2{}12‘1:1’3!&11 03.02.2012 valid till

> | 1.02,02:2020
Name of the ll:euqee | M}&s Great- Value HPL Infratech Private

\% V¢ || Limited
\AY B I ﬂ{aangaﬂl;ﬁ'astructure private Limited

. Lt

5. HRERA registered/ not .| N %oﬁn_:l
registered \S‘q‘]"}: REGV
6 ated

Allotment letter dat

- mﬁﬂduf rer:urd

Al Pliﬂﬂt_]
PUIT! ji@,unwﬁr ﬂonr kower 1

(As per annexure- P1 on page no. 25 of the
complaint)

9. Super Area 2290 sq. ft.

(As per annexure- P1 on page no. 25 of the
complaint)

10. Possession clause As per clause 18 of the agreement: Time
of handing over possession Barring
unforeseen  circumstances and  force
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HARERA

2, GURUGRAM

Complaint Nos. and 880 of 2022
& 5283 of 2022

majeure events as stipulated hereunder,
possession of the said apartment is proposed
to be, offered by the company to the allottee
within a period of 36(thirty six) months
with a grace period of 6(six) months
from the date of actual start of the
construction of a particular tower
building in which the registration for
allotment is made, such date shall
hereinafter referred to as "stipulated date”,
thje _;ﬁiways to timely payment of all
amounts including the basic saie pnce,

\ﬂimanded by the company
this regard. The date of
ction shall be the date
f tion of the particular
% the said apartment is
g Jd as per certification by
architect/engineer-in-
~ /4 complex and the said

shall be final and binding on

1.

11. Date of comme!
construction o 3 he to :
12. | Due date of rﬁ"lﬂJ?ﬁ
possession } lgtbd fr‘bm‘ﬂlh date of agreement i.e.,
10.04.2013 as date of commencement of
construction tower is not provided by both
the parties] |
13. | Payment plan Down payment plan
(As per payment plan on page no. 48 of the
complaint)
14. Total consideration Rs.1,30,08,750/-

— |
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HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
& GURUGRAM I

:

(As per payment plan on page no. 47 of the
complaint)
15. | Total amount paid by the | Rs.1,36,40,706/-
complainants (As alleged by the complainant on page no.
200f complaint)
16. | Occupation Certificate 28.05.2019
(As per page no.45 of reply)
1% Offer of possession 30.05.2019
(As per Annexure- P2 on page no. 49 of the
complaint)
18. Request made by | 08.07.2019 & 16.09.2021
complainant to handover | (As per page no. 59 & 61 of the complaint)
the possession of the
allotted unit
19. | Email by respondent- | 17.09.2021 o
acknowledging that work is | (As per page no. 62 of complaint)
going on at slow pace due to

COVID

"1 ""ﬁ HBEBR !.-‘."*T

B. Facts of the cumplauit}l"l ! il | !6;:;3;
] o 4
8. The complainant has m E«ﬁ;\}\‘ %ﬂﬁ{rﬁé‘ﬁuns in the complaint: -

'E G
a. That while searching for a resrdgagab'ﬁ'ﬁ;rtmenn the complainant came

across the pm]ecﬁvt?r}% @ pump “,ﬂ?ing developed by the

respondent company, and 51tuated at S SEctor' 104, Gurugram. Based upon
the claims of the resnﬂndmmnc ngﬁmdﬁhandnver of possession, the
complainant invested and purchased an apartment in the project. As per
the agreement, the total consideration was Rs.1,30,08,750/- out of which
the complainant as on the date of the agreement have already paid
Rs.1,13,87,549/-, i.e,, nearly 85% of the total sale consideration and the

balance amount was payable on demand at the time of possession.

Page 7 of 32

&



ﬂ HARERA Complaint Nos. and 880 of 2022
& CURUGRAM & 5283 of 2022

b. That both the parties entered into a buyer’s agreement on 10.04.2013. As

per clause 10 of the agreement, the respondent levied interest at the rate
of 18% p.a. on delayed payments. Further, as per the clause 18 of the
buyer’s agreement, possession was to be handed over within 36 months
from the date of commencement of construction with a grace period of 6

months.

c. That, to best knowledge of, the cumplamant commencement of

construction started in or a{j _ : Qi& 14. However, despite repeated

follow-ups and requests, the | '.==;'!' tdld not provide any information
I;I‘E“,- ;_q{ ?:g of the apartment to the
complainant. On BDPO@Z\P «the resp '@ ﬁﬁ-;agsed demand of the final

instalment amount aﬁRﬁ 8,10 SDU,/ and stalfd ‘that upon payment of the

regarding the cnmpl

same, the possessiqn would be haﬁded of the%safd ‘apartment.
o

d. As there was subéﬁtﬁﬂfal éela}' 1ﬂ uﬁer of passtssiun the complainant
contacted the res;&bns}(g‘lt thquh email on 07.06.2019, seeking
information about the s{‘aﬁls af cﬂq_gtnucp&h and further demanded that
he be given de]ayegl %PS ﬁ;lﬂ{ ngp pundent acknowledged
the receipt of the email an to the same. However,
till date, ie., mure ‘than |3‘~ aﬁg}' thke Hsald communication the
respondent has nnf prumded any information regarding the delay

possession charges. The complainant has fulfilled all his obligations and

cleared all the dues yet has not been granted possession.

e. That the respondent made offer of possession on 30.05.2019 but till date
possession has not been given to the complainant and the respondent

have also not offered any compensation for delay in possession. In fact,
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l-—I&RE—RAi Complaint Nos. and 880 of 2022
D GURUGRAM & 5283 of 2022

after repeated and multiple reminders, the respondent vide email dated

17.09.2021 had stated that it was still preparing the unit for handover of
possession to the complainant, ie, more than 3 years after the

respondent had offered paper possession.

f. That the buyer's agreement stipulated an interest at the rate of 18% p.a.
for delayed instalments and the Hon'ble Supreme Court as well as this
authority and the consumer forum&have on multiple occasions held that

o
: ”'a.ﬂshall be liable to pay delay

. pid
compensation at the same raté:

the allottee for delayed,iﬂaalfﬂ§%

g. Thatrepeated remq{g_&ywe 2 th 'mewm}winmt to the respondent
seeking pussessmp g} the apartmenbalnng v(tl:h the details of the delay

.

h it levies interest on project from

Py,

compensation and gﬂn@tmqt:om ile ur}ale &w?spundent chose not to
provide any 1nfurmﬁ$uq tﬁg the co man; The complainant has made
full and final paymenmﬁﬂzeﬁnal e%anﬁ ;a:sed by the respondent.

h. That throughout the enttsg,-_euﬁ__;bhnd’&nce exchanged between the
parties regarding SFEE$ ofipﬂn c@ﬂ- a@ﬂ-,g:ﬂrﬂpletiun of the project, the
complainant has duﬁﬁ‘al]y rméd  his' obligations whereas the
respondent has mi__s&r__ably fa_ﬁed t’écgmply with the terms of the buyer’s
agreement and the obligations thereunder.

C. Relief sought by the complainant: -
9. The complainant has sought following relief(s)
a. Direct the respondent to handover the physical possession of the

apartment.
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10.

11.

HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
2, GURUGRAM i

_ Direct the respondent to pay interest @18% calculated from 10.10.2016,

i.e., 42 months from the date of the agreement, by when construction ought

to have been completed and possession handed over.

. Direct the respondent not to charge any holding charges.

. Direct the respondent not to charge any maintenance charges till the

physical possession is handed over to the complainants.

. Direct the respondent to pay cost ﬂfhtlgatmn

s .

On the date of hearing, the authL;_ L

about the contraventions as alle o have been committed in relation to

section 11(4) (a) of the Act 1'.9 Bleaﬂgml;yh;‘hﬂt to plead guilty.
Reply by the respnndeﬁl_:, & NI

4. i ““"'}"—""‘H'J

The respondent contestgtithe complamt.inn the fu:illawmg grounds: -

i. That the complamﬁsmeﬂber maﬁxti}n&;le nur ‘tenable and is liable to be
out-rightly dtsmiéﬁgg "Qib c’om

......

present complaint byttg’\u; acts.

la ani;s“are éestnpped from filing the
‘lnsslgns admissions, acquiescence and
}*

laches.

ii. Thatthe cnmplalgjc 1&%3@&!%_]& Erihﬁ I‘&asun that the agreement

contains an arbitratmn Elaqses wh;,ch rafErs to the dispute resolution
mechanism to be 3dupted by the parties in Lhe event of any dispute.

iii. That the complainant has notapproached this authority with clean hands
and has intentionally suppressed and concealed the material facts in the

present complaint. The complaint has been filed by him maliciously with

Page 10 of 32
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HARERA Complaint Nos. and 880 of 2022
D GURUGRAM & 5283 of 2022

an ulterior motive and it is nothing but a sheer abuse of the process of

law. The true and correct facts are as follows:

o That the respondent is a reputed real estate company having immense
goodwill, comprised of law abiding and peace-loving persons and has
always believed in satisfaction of its customers. The respondent has
developed and delivered several prestigious projects in and around

‘q.

NCR region such as ATS. Gr 's-cl, ATS Greens- 11, ATS Village, ATS
el

Paradiso, ATS edventage '&Il ATS one Hamlet, ATS Pristine,

ATS Prelude & ATS %ﬁ i d I eﬁgi Erb;,\cts large number of families
have already gﬁﬁ/ﬂ aﬁ@,.h_eﬁng t”ahzen ‘Eusseseiun and resident
welfare esset:lahihns have l%eenffeﬂned wfxlch are taking care of the day
to day needs ef tﬁeﬁal} eds ef hﬂ resf:er,twe pre;ects

o That the buyer’ eeg(ree%entwaﬁ; execy,ecken 10.04.2013. It is pertinent

to mention herein thaﬁ:he Rﬁ]él;'le;ate‘(Regu!enun and Development)
Act, 2016 wa fm;ﬁ_Ea agreement was entered into
between the c_ e{a E;medént. The provisions of the
Real Estate {Rb@aﬁbafl@léﬂ%uﬁlpgwpem 2016 thus cannot be
enforced retrospectively.

e That the possession of the unit was supposed to be offered to the
complainants in accordance with the agreed terms and conditions of

the buyer’s agreement. It is submitted that clause 18 of the buyer’s

agreement. That the possession of the unit was subject to the
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HARERA Complaint Nos. and 880 of 2022

& CURUGRAM & 5283 0f 2022

iv.

occurrence of the force majeure events. The relevant clause of the
agreement pertaining to force majeure event is clause 22.

That it is pertinent to mention herein that the implementation of the
said project was hampered due to non-payment of instalments by
allottees on time and also due to the events and conditions which were
beyond the control of the respundent and which have affected the

materially affected the cg’;:_ uction

of the force majeure even -‘{»_n 3 '_t:ms which were beyond the control
”\ il
of the respondent am:_l aﬁec t
o T
are firstly, inal;ﬂ,@ o ub@&ﬁ#&kﬁ th’e 'dunstructmn for approx. 7-8
</

e rmaen =7

G| '

months due Eof:(l?ntral Gove
1

Demonetizati @eq:un y -f=: rs

tFuts Nutjﬁcatmn with regard to

a.?ﬁeﬁl'ﬂ ﬂat:mnal Green Tribunal
thirdly non-pay. \Qf Fnstlrr;?n by i allottees lastly, inclement

weather cundltmns iz G

That the respo r nstruction of the unit in
question, apphedau & %:emﬁcate on 03.10.2016
and the same was. grfam:etl by the concemed authurltles on 28.05.2019.
The respondent uffered the possession of the unit to the complainant vide
letter dated 30.05.2019. The complainant was intimated to remit the
outstanding amount on the failure of which the delay penalty amount

would accrue. The photographs of the tower in question are also

attached. The complainants are not coming forward to take the
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ﬁ HARERA Complaint Nos, and 880 of 2022
2 GURUGRAM & 5283 of 2022

possession of the unit after remitting the due amount. The complainants

are bound to take the physical possession of the unit after making
payment towards the due amount along with interest and holding
charges.

v. That the complainant is real estate investor who has invested his money
in the project of the respondent with an intention to make profitin a short

rzr- 3
}pgs have gone wrong on account of
i

to the unreasonahj andsm.., -m—w )
:n / >

12. In complaint bearmg’;m:u GR{BBI}}' ,; ﬂed as‘;&fr Yashwant Joshi and
Mrs. Anupama Jishi '\V/’# Mﬂqan ne ngﬂpers Private Limited.
Despite proper serwca g ‘ngycg, I‘rijten re*ply has yet been filed.

Moreover, the service is also@ﬁm@@pme fact that on the last date of

hearing, i.e., 29.07.2 d 20. a v Gakhar advocate and

Ms. Barkha Jain AdE A[ﬁ{t:e g respondent company

appeared and was d{reytedl to. ﬁlJ 69; rep}jﬁ mﬂ;m two weeks. Despite

specific direction it has failed to comply with the orders of the authority. It
shows that the respondent is intentionally delaying the proceedings of the
authority by non-filing jof written reply. Therefore, in view of above, vide

order dated 28.09.2023, the defence of the respondent was struck off.
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HARERA Complaint Nos. and 880 of 2022

& CURUGRAM & 5283 of 2022

13

14.

15.

16.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and written

submissions made by the parties.
Jurisdiction of the authority

The authority has complete terntqmeikend subject matter jurisdiction to
- ¥

'1-

adjudicate the present cnmp!am‘f fo

5.15 sons given below.
b >

E.I Territorial jurisdiction .~ ilnf?f ﬁ‘
F\ o ;*.‘I_.: .
As per notification no. 1}92{2017 1TCP dated 14 .12.2017 issued by Town
/N7 S \ON\
and Country Planmng Department Heryana the junsdmﬂnn of Haryana Real

Estate Regulatory Authnnty Gurugrarin shall be entire Gurugram district for
‘hl A l i | F &

all purposes. In the present case, the pll'D]ECt in quesnnn is situated within the
planning area of Gurugram distru:t Therefnre thlS authority has complete

territorial jurisdiction to deal w&th the present cnmpiamt

HARE]

b
n i

E.IL Subject-matter jurisdi
Section 11(4)(a) of the Act, Eolq rnv:des 'that the promoter shall be
responsible to the allnttee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

fa) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
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HARERA Complaint Nos. and 880 of 2022
& 5283 of 2022
> GURUGRAM .

association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

17. So, in view of the provisions of the Act of 2016 quoted above, the authority

has complete jurisdiction to decide t

14
- Rl |

of obligations by the promater'

decided by the adjudicating officer if pursued.by the complainants at a later
4 Ao ! o | b .

stage. A f'}rk}ﬁ* &
:E 4 R \
F. Findings on the objections raised by the respondent:
F.I Objection regarding complainant is in breach of agreement for non-
invocation of arbitration. _ | '
18. Therespondent has rdif%fgﬁﬁ d})je'ptijr that the complainant has not invoked
\ Y | F A

ot b

AP B QO , :
the arbitration proceedings ;asf'bgrrrt_h%b*qi.gsiﬁnggfbuﬁr s agreement which
N AN/
contains provisions regardinginitiation of arbitration proceedings in case of
breach of agreement. The followi 1@'1.15‘;"_;’1_335?:*%&&11 incorporated w.r.t
MMARNRLINA

arbitration in the buyer's agreement:

~

“Clause 39. Settlement of Dispute and Arbitration:

All or any dispute arising out of or touching upon or in relation to the terms of
this Agreement or its termination, including the interpretation and validity
thereof and the respective rights and obligations of the Parties shall be settled
amicably by mutual discussion, failing which the same shall be settled through
arbitration. The arbitration proceedings shall be governed by the Arbitration
and Conciliation Act, 1996 as amended up to date. A sole arbitrator who shall
be nominated by the Board of Directors of the company shall hold the
arbitration proceedings at the office of the Company at Noida. The allottee
hereby confirms that he shall have no objection to this appointment, more
particularly on the ground that the Sole Arbitrator being appointed by the

o
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HARERA Complaint Nos. and 880 of 2022
& GURUGRAM & 5283 0f 2022

Board of Directors of the company likely to be biased in favour of the company.
The Courts at Noida, Uttar Pradesh shall to the specific exclusion of all other
courts alone have the exclusive jurisdiction in all matters arising out
of/touching and/or concerning this Agreement regardless of the place of
execution or subject matter of this Agreement. Both the parties in equal
proportion shall pay the fees of the Arbitrator”

19. The respondent contended that as per the terms & conditions of the
agreement dated 10.04.2013 duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any, with respect

-the complainant, the same shall be

adjudicated through arbitration ism. The authority is of the opinion

g y ..' \ L o b
that the jurisdiction of th %ﬂﬁgﬁﬁé@%ﬁgﬁeﬁered by the existence of an
& |, £ t-= .

] w
_x I

arbitration clause in ty%%rs“hgfhﬁ;i‘e"ﬁt Qgtffﬁay be noted that section
J< ] e q\ > Y
79 of the Act bars the?u?lsiﬁicﬁuuoi Ci 1‘T‘ﬁurts about any matter which falls
l:n ! ~ v \: .I |._ \_ -_-" !
within the purview ofi i;ﬁjs%%ut@mriw,i‘inr :ﬁhe;}lé?l Es}.‘-ate Appellate Tribunal.
X -F" 1|| { | :l : ::___

| |

. Y % B i 8 ) st g
Thus, the intention to i;éz;d_gq;suqh putes ds non-arbitrable seems to be

| ‘_[L,f B

clear. Also, section 88 of ti'i'e-.;ﬂ‘f:tt‘s@y@a@.’th:g;ﬁfwisinns of this Act shall be

in addition to and not $ﬂ$n%€i§p \r,bsmq% of any other law for the
time being in force. Furthe r, the ﬂrﬁfiﬁpﬁtﬂ- reliance on catena of
judgments of the H@E_ieggﬁpté@ @unrgértmuiaﬂy in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506,
wherein it has been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the other laws in

force, consequently the authority would not be bound to refer parties to
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arbitration even if the agreement between the parties had an arbitration
clause.

Therefore, in view of the above judgements and considering the provisions
of the Act, the authority is of the view that complainants are well within the
right to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and Act of 2016 instead of going in for an

ati iu holding that this authority has

F.IL Objection rega;\dmg de’lay ﬂuﬁmurce mﬁ[eure events.

b '/?i \‘\r H | i —
project was delayed u,eut% t‘gxf |Ena] ure ctmdi!;iuhs such as various orders
)

The respondent- pruznter* raised the cuntex_ltmmthat the construction of the

passed by Hon'ble Supr i e rt an ': ﬁ,ut@“"es to curb the pollution

in NCR and outbreak of Cﬂ 2@;} her requested that the said
“k'\ ' RE cd

period be excluded whtle calculatin date for handing over of possession.

T.'
The Authority ubservgs %ﬁ%ﬂ E }J}gﬁp@ced reliance on orders

dated 01.11.2019 and 04 11.2QJ9 j@virglynep{ Pollution (Prevention &
Control) Authority and Hnn ble Supreme Court of India to curb the pollution
in the NCR. Further, in the instant complaint, as per clause 18 of agreement
dated 10.04.2013 executed between the parties, the due date of handing over
of possession was provided as 10.10.2016. Grace period of 6 months is

allowed being unconditional. The respondent-builder in the instant matter
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has already obtained the occupation certificate of the complainant unit from
the competent authority on 28.05.2019. Hence, the plea regarding
admissibility of any further grace period on account of aforesaid
circumstances is untenable and does not require any further explanation.

F. 1l Objection regarding the delay in payment.

Another objection raised by the res;_:qndent regarding delay in payment by

' ’_ thﬂ allottees have already paid the
} Jﬂ
gainst (the total sale consideration of

i | -ﬂmphnant has already paid more
than the total cnnsldepa.ﬂnm"l‘hé {aﬁr;ganhnt ‘Qe&gnured that there might be

many allottees is totally invalid;’". eca
amount of Rs.1,36,40,706/-
Rs.1,30,08,750/- to the respo

certain group of allut%estt)at def LL[:ed’iH"m.akmgbagments but upon perusal
of documents on rec&fd” it tgdcjbsqrvéii t&at é\kdbfault has been made by the

complainants in the msgntegﬁe Section 19('26} qut:t lays down an obligation

!
on the allottee(s) to make h@&]yp& {kgng}vards consideration of allotted

unit. As per documents a.yatl legm r.he cnmplamant has paid all the

| i
installments as per payminkp eﬁﬁpun % the complainants while

signing the agreemer(tk ﬂ@%ﬁl‘#@#%}éﬁtﬁbﬁdib}r the respondent. The
respondent has not gone through the facts of the complaint carefully.
Moreover, the stake of all the allottees cannot put on stake on account of non-
payment of due installments by a group of allottees. Hence, the plea advanced
by the respondent is rejected.

F.IV. Objection regarding entitlement of DPC on ground of complainants
being investor.
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22. The respondent has taken a stand that the complainant is the investor and

not consumers and therefore, she is not entitled to the protection of the Act
and thereby not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is
enacted to protect the interest of consumers of the real estate sector. The

authority observes that the respondent is correct in stating that the Act is
~ S A
: ‘f,__:p‘e_rs of the real estate sector. It is

reamble is an introduction of a

.
-

settled principle of interpretati n

o

statute and states main aim$ & objects of eriacting a statute but at the same
& up i : ‘.._-3.‘_._ r.r A %

time the preamble ca?ﬂs}ﬁ?}iﬁ' uéﬁi@ﬁ_ﬂgjﬁat‘tﬁﬁjﬁﬁaﬂing provisions of the
e Sreip [ BT L )=

no thaj; an;%ﬁ'g@ieved person can file a
Ii | -

-\."” |

. ol < {.

Act. Furthermore, it i pertinent tf
laint agai tthl ?’o ;’if‘l'th omoktér contr iolat

i con e or a n

complaint agains ‘PTJ’ l{l?,t% i prﬁmgierlip?ﬁ y avenes or violates any

. Y M B FAC
provisions of the Act nr?g%s?{rﬁgu tlﬁn%@dpﬁereunder. Upon careful

perusal of all the terms aﬁ@ﬁﬂ ﬁthﬁg,pﬁrtment buyer’s agreement,

it is revealed that the gq_glp!ﬁin;gﬁ is b Fgg_gpd she has paid total price of
(5] f q; ! s

[ -l'-ll e N i i) _r.f I '.r..
Rs.1,36,40,706/- to the g?qﬂfﬁ]g;;&t& ds ﬁlﬁ;{;bﬁsﬁ of an apartment in its
project. At this stage,"'it':‘irsil impﬁﬂaégftﬁ\gt;égs *ypppithe definition of term
allottee under the Act, the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means the person to whom
a plot, apartment or building, as the case may be, has been allotted, sold
(whether as freehold or leasehold) or otherwise transferred by the promaoter,
and includes the person who subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”
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23.

24.

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment buyer’s agreement executed between
promoter and complainant, it is crystal clear that they are allottee(s) as the
subject unit was allotted to them by the promoter. The concept of investor is
not defined or referred in the Act. As per the definition given under section 2
of the Act, there will be “promoter” and “allottee” and there cannot be a party

having a status of "investor”. Thus, t "g;i;untentinn of promoter that the

= - M MOF r . ]
allottee being an investor is not en o protection of this Act also stands
p .)..-i- | i | . o
rejected. 00 JA 4)

Findings on the relief gng#l'_;fhy tht-&ﬁ'ﬁliina:nf. |
G.I Direct the respondent to handover the ‘physical possession of the
apartment. { -l N Y
As per documents available on '-:reqprdi the.respondent has offered the
- ! | 41 | - |
possession of the allotted ‘unit on 3?.05.2019 after obtaining occupation
43 :'I | ‘M- o
: AN BB .
certificate from cumpetent%?gﬁgmm?ﬁ.?@fﬁi& The complainant took a

plea that offer of possession was madein2019, but the respondent has failed
.Fj r 1 é} 4 I R l" | Y, ' ;

to handover the phys!%’al;pg essio nﬁﬂ}e ?itgtged%umt. She wrote various
reminders as detailed above in tlTTe”'tab_l"_eu seeking handover of physical
possession of the allotted unit. ‘

In view of the above, the respondent/promoter is directed to complete the
work of the subject unit in all aspect and handover physical possession of the
unit to the complainant within a period of one month from the date of this

order.
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G.II Direct the respondent to pay interest @18% calculated from
10.10.2016, i.e., 42 months from the date of the agreement, by when
construction ought to have been completed and possession handed over.

25. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

“If the promoter faﬂs to campfg%w 15 unable to give possession of an

.......................

nat intend to withdraw from the
er, l’erssr t for every month of delay, till
a@ rate as mgay be prescribed.”

Eﬂ%tgd 1,&.04 2013, the possession

project, he shall be paid, by r.he’ r
the handing over of the ;&ﬁ ﬂﬂf

26. As per clause 18 of the, rgy@;’s ag

'['1!!15_-_

of the subject unit wgﬁ-ibjbe handed mr?r by 1040J¢2016 Clause 18 of the
buyer's agreement pgoxdlctes fgr Hanﬂ;nvﬁ of puSsessmn and is reproduced

below: - '..* | I

18. Time of handing ougr.gn;%esﬂln VA
“Barring unforeseen c:rcuﬁmcgnmﬁﬁﬁﬂ)%maﬁmeum events as stipulated
hereunder, possession nf the smci'" ﬁ‘:b‘ﬁ'r’fmenr is proposed to be, offered by

the company to :}je allottee :bf 36(thirty six) months
with a grace pe f ﬁfshrj m af actual start of
the construction n rm:u ar tnwer bm! in which the

registration forg:" nel pig M t?a ;'gag'! ﬁgremaﬁer referred

to as “stipulated date”; .sub}feet ly\payment of all amounts
including the basic sale price, EDC/IDC, IFMS, stamp duty, registration fees
and other charges as stipulated herein or as may be demanded by the
company from time to time in this regard. The date of actual start of
construction shall be the date on which the foundation of the particular
building in which the said apartment is allotted shall be laid as per
certification by the company's architect/engineer-in-charge of the
complex and the said certification shall be final and binding on the
allottee.”
27. At the outset, it is relevant to comment on the pre-set possession clause of

the agreement wherein the possession has been subjected to all kinds of

PV
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28.

terms and conditions of this agreement and application, and the complainant
not being in default under any provisions of this agreement and compliance
with all provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such conditions
are not only vague and uncertain but so heavily loaded in favour of the
promoter and against the allottee that even a single default by the allottee in

fulfilling formalities and documggii

may make the possession clause i r
..,..7

commitment date for ha,ndmg m*ei* iws&ession loses its meaning. The

d

J‘
incorporation of such clggse in th,g_ﬂat h}lyer’-g aﬁmement by the promoter

are just to evade the }mhllity tnwards ,m%;"ely dehmery of subject unit and to
7
deprive the allottee nf‘h“l‘s ri

ht];acca-uf ng&ende%ay 1}passessmn This is just
to comment as to how ﬁ%‘h Lda_lz' has r;iiyé dominant position and
drafted such mischievnusﬁé\\eﬁ : };lﬂ and the allottee is left with
no option but to sign on t ed ttag fiies

Admissibility of gra@ g_eg ipugqﬂ?’smﬁpﬁamuter has proposed to
complete the construction qﬁt@q s @.ﬁ}:?lgi}ig{iiqitiby 10.04.2016. In the
present case, the prmﬁ;:;te;is seeking_ﬁ mu.nths' time as grace period. The
said period of 6 months is allowed to the promoter being unconditional.
Therefore, the due date of possession comes out to be 10.10.2016. (Note: -

During proceeding dated 21.12.2023, grace period on account of Covid- 19

was inadvertently allowed to the respondent, as the respondent has already
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obtained the occupation certificate on 28.05.2019 from the competent

authority.)

29. Validity of offer of possession: - In the present complaint, the complainant
has paid an amount of Rs.1,36,40,706 /- against the total sale consideration
of Rs.1,30,08,750/- and the respondent company has offered the possession

of the allotted unit on 30,05.2019 after obtaining the occupation certificate

regard to handing over t?ﬁgpﬁses | je,al Jlgtted unit. The respondent

has replied on the Sal?smél]ﬁﬂn 1 gﬁgg& aq&%hg}r&levant portion of the
- \

said mail is repmduc? as u'nder /; x?dﬁfaﬁerer\ésj
N

Dear Sir, '1| -

Greetings from ATS fqﬁs c@re T.td d I Vil

With reference to yau(\mﬂpk qbeiaw; Eng oseh’ are fhetﬁyment receipts for your
reference. V8. ,‘*]_ it

In regards to the Possession, &
team to get the said unit red
They are working on the same. Duefd‘tﬁﬁun‘ent situation of COVID the work is

going on at a slow p e th
However, we are in n‘eﬁf and the said unit is
expected to get

Should you need ﬂﬂ-}fﬁm r cf'f'“ ﬁa ,get’in touch with us at the
kL

below mentioned num
Thanks & Regards
Divya Negi
Sr. Manager-Customer Relations Department
30. This implies that the development work is still pending, and because of

{gg.tﬁtrt we have informed the site

aforesaid reasons, the respondent was not in position to handover the
physical possession of the said unit to the complainant. It is well settled that

for constituting a valid offer of possession, the project in which the allotted
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31.

unit is situated should be complete in all aspect and must be in a habitable
condition, so that an allottee may be able to occupy the same. But while
replying the email on 17.09.2021, it was admitted by the respondent/builder
that besides development works, other works of the allotted unit could not
be completed due to current situation of Covid the work is going on at a slow

pace at the site and we are in constant follow-ups with the site team and the

said unit is expected to get cnmgi@i d b :”!;_g;:emher. In view of the above, the

) annut be considered as valid offer

meaning and serves n ,m;.l;pnse‘- if=- {

handed over in view ?ﬁt‘e\fn adn}%ssmp/rpad‘e b}rﬂ:u; fespundent vide above

said email dated 17. 09 21321 e C
I R | =y
During proceeding dat&ﬁ REHLLZUZB,E he;esgnudent was directed to submit

,.:."'

whether after cumpletmg t,bgﬁtga%t bseguemt offer of possession was

such 1nfnrmatmn or offer after

completing the said ug;tllag b%e:; %ﬂ@@@g same shall be filed within
10 days failing whichiit 513311 ’_b,e{p_i_*e Qne;i; that the unit is still not ready and

made to the cnmplamaut nr not 7 If any

no valid offer of possession has been made to the complainant after
completing the unit despite assurance made vide email dated 17.09.2021.
However, the respondent has failed to provide any such letter on record till

date. Therefore, in view of order dated 16.11.2023, the Authority is
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presuming that the unit is still not ready and no valid offer of possession has
been made to the complainant.

Admissibility of delay possession charges at prescribed rate of interest:
The complainant is continue with the project and seeking delay possession
charges. However, proviso to section 18 provides that where an allottee does

not intend to withdraw from the pmject, he shall be paid, by the promoter,

ol -

interest for every month ofdelayw','i: " :
A
rate as may be prescribed and 1€~ Q;a' prescrlbed under rule 15 of the

.....

Rule 15. Frescrfbe:% af mtem{%wsut? gmm 12, section 18
and sub-section (4) m'-iﬁ subsection (7) of section 19]
(1)  For the purpose af proviso ta,sgctwn 12/ section 18yand sub-sections (4)
and (7) of section 19, the .‘ntere:t at the rate prescribed” shall be the
State Bank of fn it h:ghasr niarg;pa} ms'r.af Ie;:d rate +2%.:
Provided that in fme h tStqte E‘gnkwf f;ad: mg sinal cost of lending

rate (MCLR) isn sth re la benchmark lending
rates which the S :e? me to time for lending
to the general publ‘rcxﬁ

The legislature in its wmdam fn *the-suburdmate legislation under the
provision of rule 15 I;ﬁf 'I"@gﬂ--;?{legﬁaa%detgr;pmedt the prescribed rate of
interest. The rate of interest so _‘l;_ligta;ri:m'_ine.d by the legislature, is reasonable
and if the said rule is fdfluived to a{vsf'& the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 21.12.2023
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +2% i.e., 10.85%.
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The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest” means the rates of interest payable by the promater or the
allottee, as the case may be. hic 3 EN
Explanation. —For the purpmﬁq ‘-s* cla

(i) the rate of interest charg bl
. ‘

'om the allottee by the promoter, in
.-_-;__ the rate of interest which the
y lottee, in case of default;
e allottee shall be from

(i)
dEfjit r any part thereof till

if and\interest thereon is
refunded, naft interest’ ﬂayubfe by :f&él%ﬂ}pe to the promoter
shall be ' the date_.jj‘le r&freq deﬁiy ts in payment to the
promote date it is p id; il

Therefore, interest on ﬂ:a de}ay pa eiitsé’_fru‘_r‘h;@hre complainant shall be

charged at the prescrﬂapd ,rm i e O%Q%J{Wtﬁe respondent/promoter
which is the same as is hemgﬁgntemithﬁéﬁplainants in case of delayed

possession charges. = = &ﬂ i
On consideration of ﬂTEE'déC@hejﬁﬁ’d a%ié-&n card and submissions

g

made by the parties régqmngmngn@mﬁ ;{s parai!twlsiuns of the Act, the

authority is satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 18 of the buyer's agreement executed between
the parties on 10.04.2013, and the due date of possession was specifically

mentioned in the apartment buyer agreement as 10.10.2016. Occupation
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38.

certificate was granted by the concerned authority on 28.05.2019 and
thereafter, the possession of the subject flat was offered to the complainant
on 30.05.2019. Copies of the same have been placed on record. The authority
is of the considered view that there is delay on the part of the respondent to
offer physical possession of the subject flat and it is failure on part of the
promoter to fulfil its obligations and responsibilities as per the buyer's

agreement dated 10.04.2013 to hgan:'t g; ghe physical possession within the

stipulated period. q[

Section 19(10) of the Aﬁp hligaq%gb\kaﬂotmextu take possession of the

subject unit within 27 mn"p‘ths**ME da;e,:uf receipt of occupation

e’pcgupanbn ;;ernﬁcate was granted
05. 2‘0 15{ Tfhe ‘rfspnndent offered the

|

possession of the unit 1 ‘qge%g F;n the qo)l%gﬁ)l‘t only on 30.05.2019, so

it can be said that the cumﬁa nant camy Eg,,krmw about the occupation

I|

tl'i‘hmty,,ﬁ 8.

certificate. In the present complaint,
by the competent atE

certificate only upon the giate %f n?fer ‘ sse;gmn Therefore, in the interest
of natural justice, the gampglﬁglit b@ éiyﬂn 2 months’ time from the
date of offer of pussesﬁim}. il‘l}iga_g’ 2 Tént@‘ﬁ{;g\aﬁg;iable time is being given
to the complainant keeﬁgng-in mind th;\t evén afterrintimatiun of possession
practically she has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the co mpletely finished unit but this
is subject to that the unit being handed over at the time of taking possession

is in habitable condition. In the present complaint the complainant has send
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an email to the respondent company on 08.07.2019 & 16.09.2021

respectively with regard to handing over the possession of the allotted unit.
The respondent has replied on the said mail on 17.09.2021 and stated that
they are working on the same. Due to the current situation of COVID the work

is going on at a slow pace at the site. However, we are in constant follow-ups

with the site team and the said unit is expected to get completed by December.

et |
e ..

prescribed rate uflnte;em 'Jg lﬁ 8&%{9#’ w‘e‘fhﬂxlﬂ 2016 till the handing
over of possession of Fheba,llntted %nit gftercnmp}&tidn of development work
as per provisions ufse;::ﬂbn 18(1) nfttﬁeﬂct t’f;ad mthrule 15 of the rules and

| /«

5~ d
G.I11 Direct the rue:spt:mcL\c hnlding charges.
As far as holding charges are ung ¢ developer having received the

sale consideration ha n%h}t% %’%Wﬁg%ssessmn of the allotted

flat except that it Wﬂl.}ld...\b& regqire? to.maintain,| the apartment. Therefore,

section 19(10) of the Al @ N\l

the holding charges will mutUe payaﬁl@td’ﬂ'ne deve’ldper Even in a case where
the possession has been delayed on account of the allottee having not paid
the entire sale consideration, the developer shall not be entitled to any
holding charges though it would be entitled to interest for the period the

payment is delayed
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. Moreover, the respondent is not entitled to claim holding charges from the

complainant/allottee at any point of time even after being part of the buyer’s
agreement as per law settled by Hon'ble Supreme Court in Civil appeal nos.
3864-3899/2020 decided on 14.12.2020 (supra).

G.IV. Direct the respondent not to charge any maintenance charges till
the physical possession is handed over to the complainant.
As per letter of offer of possession dated 30.05.2019, the respondent has

i
£

demanded an amount of Rs.S{];Qﬁ_"'

£

security. In this regard the reievaiﬁ

aF
 _ W
3 W

rom the agreement is reproduced

1 "-‘:..

!Ptb"fd A 2 IA;‘IH‘:;.\
26. IFMS (Interest @Mﬁﬁft‘e‘w“ & t;;ﬁ 1;;\%

26.1 The Allottee shall gby to the:Company/no ﬁ&eeu* maintenance agency

as under:-

or any other nominee an Interest i :en@mé,iccuﬂgr (hereinafter
referred to as t IFHSTH;L"‘EEI?H unt ng:';_ﬁgo Rrﬁ 00/- (Rupees Fifty
Thousand only). The payment of above referre | [FMS shall be a condition
precedent to grant of.th *';3 sical p fﬂif ﬁg@’ftﬁ'esaid Apartment

26.2 It is clearly ﬁgjﬁ'qﬁmﬂny and the Allottee
that the aforesaid IEMS may, be the Gompany towards capital
expenditure for the aforésaid.co ..Inaddition the aforesaid Allottee
undertake(s) to perpetually “ma in the IFMS at level, which is

equivalent a mounting toRs. Eﬂﬂ‘ﬂ?’-’ﬁa

26.3 In case of failureof the Allot vithe mainténance bill, other charges
on or before th% a he Al :ngz%n to permitting the
maintenance agency to deny him/hér the maintenance services, also
authorizes the Company lth adjudtthe amount bf the IFMS against such
defaults. If due to aﬁiqﬂ?sﬁniri@ IFMS falls below the agreed sum of
Rs.50,000/-, then the Allottee(s) here by undertake(s) to make good the
resultant shortfall within fifteen (15) days of demand made by the Company.
In case of delay interest @18% Per annum shall be charged for the period of
delay. Further, the Company reserves the right to increase [FMS from time to
time in keeping with the increase in the cost of maintenance services and the
Allottee agrees to pay such increases within fifteen days (15) of demand by
the Company. If the Allottee fails to pay such increase in the IFMS or to make
good the short fall as aforesaid on or before due date, then the Allottee
authorize(s) its the Company to treat the allotment ascan celled without any
notice to the Allottee and to recover the shortfall from the sale proceeds of the
said Apartment and to refund to the Allottee only the balance of them one
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realized from such sale after deducting there from the entire earnest money,
interest on delayed payments, any interest paid, due or payable and all other
dues as set out in the payment plan. It is made specifically clear and so agreed
by the Allottee that the condition relating to IFMS as stipulated in this clause
shall survive the conveyance of title in favor of the Allottee and the Company
shall have first charge/lien on the said Apartment.

It is held that the promoter may be allowed to collect a reasonable amount

from the allottee under the head “IFMS”. However, the authority directs that

the promoter must always keep the amount collected under this head in a
separate bank account and shaﬂﬁ :

tain that account regularly in a very

A
e project requires the promoter to

E 0 s
transparent manner. If any allottee of

o

7 LAV
give the details regarding-;th&ﬁn;
f 't. ¥ > |

ﬂ’it} of IFMS amount and the interest
accrued thereon, the p’t@hﬂter’ﬁﬁgﬁ-" :""'«riﬂ'a; ﬁgta_ils to the allottee. It is
- X h 1

further clarified that ?utuf this l_f_;lyls 41.31945_‘ no amount can be spent by the
21 P S |

1™ \
L o .

obligations as per the p(?@sio.ﬁas chfs scti
W T

G.V. Direct the respoﬁiﬁt}%‘p
The complainant is seeking above

I ]

promoter for the expéﬁ&iﬁir[g.i is%]ial:’;} tm iq@éur;_tu‘;c:iiischarge its liability and

Hon’ble Supreme C«:u.i'{ﬂ;._11};3c India in ¢ titled as M/s Newtech Promoters
Y Ve

Al M. W

e

and Developers Pvt. Ltd. /s State of UP & Ors, 2021-2022(1) RCR (C), 357
held that an allottee is-{;hﬁﬂe;'d -td" E'léihn cum;ﬁenﬁaﬁun & litigation charges
under sections 12,14,18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quantum of compensation &

litigation expense shall be adjudged by the adjudicating officer having due

regard to the factors mentioned in section 72. The adjudicating officer has
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exclusive jurisdiction to deal with the complaints in respect of compensation

& legal expenses.

H. Directions of the authority
45. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations cast
upon the promoter as per the funcnun entrusted to the authority under

section 34(f):

i. Therespondentis diI‘ECtEd to nrg‘ intere

month of delay unf,EEé uunltﬁﬁa‘iﬂéﬁy thewnqaﬂlmnant from due date of
possession i.e. 1? 102016 ‘l the I]mndlng u?er of possession of the
allotted unit after m}p\pliif of ti!:ie develupmang: work as per provisions
of section 18(1) nfthg:ﬂg ad}w rule Iﬁafthe rules and section 19(10)
of the Act. ' f’.‘ ' FF‘E‘ N }-

ii. Thearrears ofsuclyn;er% . F 10. 1(,‘!,2016 till the date of order
by the authority ghallhb{e p:‘g gw‘ﬁadteﬁtu the allottee within a
period of 90 days 'rfrn';n date\uf Ehii_réq ;m'd: interest for every month of
delay shall be paid by the promoter to the allottee before 10* of the
subsequent month as per rule 16(2) of the rules.

iii. The rate of interest chargeable from the allottee by the promoter, in case
of default shall be charged at the prescribed rate i.e, 10.85% by the

respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottee, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act.

iv. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period within 30 days and the
respondent shall handover the possession in next 30 days to the
complainant/allottee and to get the conveyance deed of the allotted unit
executed in the favour of camplamant in term of section 17(1) of the Act

s X R
of 2016 on payment of stamp t:lul:\:}‘7 and reglstratmn charges as applicable.

v. The respondent is alga gqf enﬁﬁ tmclaim holding charges from the
,ai,

/> 1
complainant at az'gp}pt of-wn ‘a@'ej: hl’emg part of the builder

\&
b 's agreem er law H h h Supreme Court in civil
uyer's agre erB? rla ii?le %( ::T é p

appeal nos. 3864- 339{2 Ut}ec' ediunﬁldl 12 2?20

This decision shall mu 45
this order. NS , wF-’ Eiii*-“‘-‘r}"',:'f"f
. REVL

Complaints stand dispesed of l’u&fi tadrgo%y ofa;this order shall be placed
in the case file ofeach*ma%te’r & ﬁ‘n L "

/" N
File be consigned to regigtq;l J \"7| {' AV

Ao
Dated: 21.12.2023 (Vijay Kumar Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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