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GURUGRAM Complaint No.2299 of 2O2Z

B. Unit area
admeasuring

Carpet area- 543.592 sq. ft.

Balcony Area- 86.704 sq. ft.

[Page no.44 of complaint)

9. Environment
clearance

29.09.2076

(Page no.22 of complaint)

10. Building plan 29.04.2016

fPage 2L of complaint)

1,1 Date of execution
of BBA

12.

13. Due date of
possession

29.03.202L

(Calculated from the date of
environment clearance and 6
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4.

Acres Land in village Hayatpur, District-Gurugram, Ser:tor-93,

Har1,xn2 for developing affordable housing under the Flaryana

Government Affordable Housing Policy, 201,3 valid till 03.0:Z .2021.

After the receipt of the aforesaid license, it got its building plans

approved vide memo No. ZP-1.11.0 /AD (RA)/20 16 /B3l;2 and

environment clearance certificate from the state envirrcnment

impact assessment authority Haryana vide memo No.

SEIAA/HR/2016 /859 from the concerned departments.

The respondent had launched the Orchard avenue projr:ct and

invited applications from the general publir: by advertising the

same in various newspapers of the state as per the Aff,ordable

Hoursing Policy,2013.

Meanwhile the RERA has come into existence and as per t)he RERA

guidelines, it registered its Orchard avenue project with Flaryana

Real Estate Regulatory Authority at Panchkula vid,: RERA

Registration Number 011of 2017.

Baserd on the invitation of the respondent, the complainant

subrnitted its application vide application numbe r 1,42210 along

with 5o/o of the total cost i,e. Rs.l-,10,886/- being the booking

amount as per the Affordable Housing Policy, 2013 for partl<:ipating

in the draw of the apartments.

After conducting the scrutiny of the files by the DTCP o,ffice, on

1,3.02.2018 the draw of the project was conducted in the presence

of ttre officials of the DGTCP/DC, Gurugram and tlhe flat bearing

Complaint No.2299 of 2022

5.

6.

7.

B.
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nurnber 8-202 (2 BHK TYPE B) on 2nd Floor was allotted to the

allottee[sJ.

9. After getting the allotment of the respective apartmernt, the

allotteefs) has paid the next instalment of 200/o of the total cost as

per the payment plan agreed between the parties and subsequently

the flat buyer agreement was executed between the parties on

30.07 .2017 .

10. The allottee[s) had fulfilled all their commitrnents/obligaltions as

per the flat buyer agreement i.e., making the timely payment as per

the payment schedule agreed between the parties trut the

respondent has failed to keep his commitment of handing over the

phys;ical possession of the respective apartment on 30.09J2020.

To the surprise of the allotteefs) even the project licens;r: of the

respondent got expired on 03.02.202L and sanne was reneu,'ed post

(2) two months on20.04.2021,.

Afte,r delay in getting the possession of the respective apartment,

the allottee[s) started following up with the rel;pondent over

phones, e-mail and even visited their office for so many days

allottee(s) has not received any response, failing which the

allottee(sJ were left with no option sent a legal notice dated

79.04.2021 to the respondent seeking possess;ion & compensation

towards the delay in possession @ 150/o P.A. as per the flat buyer

agreement.

121
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13. That meanwhile after the delay of more than six months, the

respondent got the occupation certificate and same was

communicated to the allottee[s) and the final demand not;tce was

issued.

14.

15.

L6.
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estate proiects registered under Real Estate Regulation and
Development Act, where completion date, revised completion date
or extended completion date was to expire on or after 1Sth of March,
2020, the period of validity for registration of such projects had
been ordered to be extended by Haryana Real Estate Regulatory
Authority vide order dated zzth of March, zozo.The Haryana Real
Estate RegulatoryAuthority, had issued order/direction

of Real

(Corona

25. The respondent had also suffered devastatingly becaruse of
outbreak and spread of covid-19. The concerned statutory
authorities had earlier imposed a blanket ban on raising of
construction. Advisories had been issued by the sratutory
authorities to the developers to ensure that no retrenchment of
staff/labour was done and further the staff/labr)ur were aderquately

fed and provided for. subsequently, the said embargo harc been
lifted to a limited extent. However, in the interregnum, Iarge scale
migration of labour had occurred which had also been extensively
reported in printed and electronic media. ,Availability of raw
material remained a major cause of concern. In fact, the aforesaid
force majeure events had completery affected the abirity, of the
respondent to continue with the construction. Despite rliligent
efforts, the respondent had been unabre to carry on construction/

Page:t0 of 24



26.

HARERA
(}URUGRAM Complaint No.2299 af 2022

27.

28.
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32. [t is wrong and denied that construction work had not been completed

by the respondent at the site. No rectification of any nature is required

at the end of the respondent. The responderrt has discharged its

liabilities.

E. Jurirsdiction of the authority:

33. The plea of the respondent regarding the rejection of the complaint

on the grounds of jurisdiction stands rejected. The authority

observes that it has territorial as well as subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. t/92/201,7-LTCP dated 14.12.201,7' issued

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be thr: entire

Gurugram District for all purposes with offices situated in

Gurugram. In the present case, the project in question is s;ituated

within the planning area of Gurugram dist:rict. Therefore, this

authority has complete territorial jurisdiction to deal ,rnrith the

present complaint.

E. II Subject matter iurisdiction
Section 11,(4)[a) of the Act, 2016 provides that the promc)ter shall

be rr:sponsible to the allottee as per the agreernent for saler. Section

11(4)[a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilit:ies, and functions
under the provisions of this Act or the rules ancl regulotions nted€
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance o1'all

Complaint No.2299 of 2022
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GURUGRAM Complaint No.229lt of 2022

the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:
34(fl of the Act provides to ensure compliance with the obligations
cast upon the promoters, the allottees, and the real estate agents
under this Act and the rules and regulations made thereunder.

So, given the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligatiort 
, !I ,;nq promoter leaving aside

compensation which is to be df#ldig by the adjudicating officer if
punsued by the complainants at a later stage.

Finrlings on the objections raised by the respondent:
ALi,^^+i^ l:-- c^--^- rr-!------Obirections regarding force Maieure.

The respondent-pnomoter has raised the contention that the

of merit. The orders passed were for a very short period of rime and

thus, cannot be said to impact the respondent-builder leading to

suchL a delay in the completion. Furthermore, the respondent

shQuld have foreseen such situations. Thus, the promoter

respondent cannot be given any leniency on the basis of aforesaid

reagons and it is a well-settled principle that a person cannot take

beniefit of his own wrong. Furthermore, the respondent seeks an

Page 15 of24
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extension in the timeline for due date of possession in vierru of the

Covjid 19 pandemic and HARERA notification no. 9 /3-zoz0 dated

26.05.2020. on perusal of records brought before this Auttrority, it
is of the view that the respondent-developer proposed to handover

the possession of the allotted unit within a period of four years from

the date of approval of building plan or from the date of grant of

environment clearance, whichever is later. In the present case, the

due date of approval of building plan is z9.o4.zct'16 and

environment clearance is 29.09.2016 The due date is calculated

from the date of environment clearance being later, so, the dlue date

of subject unit comes out to be 29.09.2020 As per HIARERA

notil.ication no. 9/3-2020 dated 26.05.2020, an extensjion of 6

months is granted for the projects having completion date on or

after 25.03.2020. The completion date of the aforesaid project in

which the subject unit is being allotted to the complairrants is

29.09.2020 i.e. after 25.03.2020. Therefore, an extension of 6

months is to be given over and above the due date of handing over

possession in view of notification no. 9 /3-2020 date d 26.05.zozo,

on account of force majeure conditions due to outbreak of Covid-19

panclernic. As such the due date for handing; over of possession

comr3s out to be 29.03.2021.

Findings on relief sought by the complainants.

Dirrect the respondent to refund the illegal maintenance

charges charged from the allottee(s).

Complaint No.2299 of 2022

(
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Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may
be prescribed."

47.

Page 119 of 24
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Admissibility of delay possession charges at prescribed rate of

interest Proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule l-5 has been reproduced

as urrder:

Rule 75. - [Proviso to
section 72, (4) and

ffiHARERA
#-i;tlntlGmM

Page 20 of24
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approval of building plans or grant of environment clearance,

whichever is later. Therefore, the due date for handing over

posserssion was 29.03.2021. Accordingly, it i:; the failure of the

respc,ndent/promoter to fulfil its obligations and responsilbilities

as p€rr the agreement to hand over the possession within the

stipulated period. The authority is of the considered view that there

is a delay on the part of the respondent to offelr possession of the

allottred unit to the complainants:.as per the ternrs and conditions of
the buyer's agreement dated 30.08.2017 executed betwer:n the

partiers.

48. Accordingly, it is the failure of the promoter to fulfil its obligations

and responsibilities as per the agreement dated 30.08.20 lT t<t hand

over the possession within the stipulated period. Accordin;gly, the

non-compliance of the mandate contained in ser:tion 11(4) (a) read

with proviso to section 1B(U of the Act on the part of the

respondent is established. As such, the allottees shall be paid, by the

promoter, interest for every month of a delay from the due clate of

posseission i.e. 29.03.2021 tillthe date of the offer of possession i.e.

29.04,2021 plus 2 months at the prescribed rater i.e., 10.85 o/s p.a. as

per proviso to section 1B(1) of the Act read with rule 15 of the rules.

G.III Direclt the respondent to comprete all pending work and

provirde all amenities, facilities as per ttre builder Suyer

agreement.

Complaint No.2?99 of 2022
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49. The complainants have not made any specific pleadings reg;arding

the aforesaid relief sought and has failed to produce any documents

in suprport of their claim before this Authority to showczrse the

pending work, etc. Therefore, no direction with respect to the Same

can bergiven.

H. Directions issued by the Authority:

50. Hence, the Authority hereby passes this order and issu,es the

following directions under se.ction 37 of the Act to ensure

compliance with obligations cast upon the promoter as per the

functions entrusted to the Authority under section 34(f) of the Act of

2016:

I. The respondent is directed to refund the amount recr:ived by

it on account of maintenance chargesslong with interest

@10.85% from the date of payment till its realization.

II. The respondent is directed to pay delay possession charges to

the complainants against the paid-urp amount at the

prescribed rate of interest i.e. 10.85o/o p.zt. for every rnonth of

a delay from the due date of possession i.e. 29.03.2021 till the

date of offer of possession i.e. 29.04.2021 plus two months, as

per section 1B(1) of the Act of 201,6 rearl with rule l.15 of the

rules.

III. The rate of interest chargeable from the allotteer by the

promoter, in case of default, shall be char;ged at the prescribed

rate i.e., 10.85% by the respondent/promoter which is the

same rate of interest which the promoter shall be liable to pay

Page23 of24
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the allottee, case of default i.e., the delayed

charges as section Z(za) of the

The comp are directed to outstanding dues, any,

after adjustm nt of interest for the period.

The respo t shall not anything from

complainants ich is not part of th buyer's agreemen

A period of days is gi ent to comply

the directio given il failing which

would follow,

;llaint stands

consigned

Haryana , Gurugrarn

Dated: 03.01,.2024
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