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Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 [in short, the Act) read with rule 28 ol the
Haryana Real Estate (Regulation and Development) Rules, 2017 [in
short, the Rules) for violation of section 11(4)(a) of the Act wherein It

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Project and unit related details

2. 'The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have

heen detailed in the following

tabular form:
Sr. | Particulars Details
No.
1. | Name of the project Imperial Garden, Sector 102,
Gurugram, Haryana
2. | Total area of the project 12 acres
3. | Nature of the project Group housing colony
4, | DTCP license no. 107 of 2012 dated 10.10.2012
Validity of license 09.10.2020
Licensee Kamdhenu Projects Pvt. Ltd,
Area for which license was | 12 acres
granted
5. | Registered/not registered Registered in two phases
i. 208 0f2017 dated
15.09.2017
[Valid up to 31.12.2018 for 49637
5. mtrs, and extension granted
vide no.3/2019 dated 02.08.201% |
which is extended up to .
31.12.2019] -
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ii. 14 of 2019 dated
28.03.2019 (Phase II)
[Valid up to 17.10.2018 lor 4.5/
acres]
6. | Occupation certificate granted 17.10.2019
= [page 160-163 of reply]
7. | Provisional allotment letter 27.02.2013
| page 35-43 of reply]
8. | Unit no. IG-06-1603, 16" floor, building
no.06
9. | Area of the unit (super area) 2000 sq. ft.
10. | Date of execution of buyer's 23.05.2013
agreement [page 44-97 of reply]
11. | Possession clause 14. POSSESSION
(a) Time of handing over the
Possession
Subject to terms of this clause and
barring force majeure conditions,
and subject to the Allottee(s]
having complied with all the terms
and conditions of this Agreement
and not being in default under any
of the provisions of this Agreement
and compliagnce with all provisions,
formalities, documentation etc. as
prescribed by the Lompany. the
Company propuoses (o hand over
the possession of the Unit within
42 (Forty Twao) months from the
date of start of
L= construction; subject to timely
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e GURUGRA"‘A l_l:umplamt No. 440 of 2023 :|
compliance of the provisions of the
Agreement by the Allottee. The
Allottee agrees and understands
that the Company shall be entitled
to a grace period of 3 (three)
months after the expiry of said
period of 42 months, for
applying and obtaining the
completion
certificate/occupation
certificate in respect of the Untt
and/or the Project.
{Emphasis
supplied)
[page 114 of reply|
12. | Date of start of construction as 11.11.2013
per the statement of account
dated 19.06.2023
13. | Due date of possession 11.05.2017
[Note: Grace period s nol
included]|
14. | Total consideration as per SOA Rs.1,4991,160/-
dated 19.06.2023 at 217 of
reply
15. | The total amount paid by Rs.1,59,29.667 /-
the complainant as
per SOA dated 19.06.2023 at
217 of reply
16. | Offer of possession 23.10.2019
[ page 164-168 of reply|
17 | Unit handover letter dated 01.09.2020
18 | CD executed dated 02.05.2023
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B. Facts of the complaint

3.

L.

1.

1l

The complainant made the following submissions in the complaint:
The respondent published very attractive brochure, highlighting aboul
the group housing colony called ‘Imperial Gardens' at Sector - 102,
Village kherki majra Dhankot, District Gurugram, Haryana. The
respondent claimed to be one of the best and finest in construction and
one of the leading real estate developers of the country, in order to lure
prospective customers to buy apartments in the project. The
complainant was approached by the sale representatives of the
respondent and they made tall claims about the project ‘tmperial
Gardens' as the world class project. The complainant was invited to the
sales office and was lavishly entertained and promises were made Lo
him that the possession of his unit would be handed over in Ume
including that of parking, parks, club and other common areas. The
complainant was impressed by representations made by the
respondent and he paid Rs.10,00,000/- via three cheques dated
18.01.2013 as booking amount to the respondent.

The respondent took more than ten per cent of total cost of the umil
from the complainant before the execution of the builder buyer
agreement. The total cost of the unit is Rs.1,54,63,256/- including the
EDC and IDC, preferential location charges (PLC), car parking, club
membership, service tax etc, while the respondent had collected a total
sum of Rs.31,04,257/- till 15,05.2013, which is around 20% [twenty
percent) of the total cost of the unit.

The builder buyer's agreement was executed between the respondent,

the complainant and the complainant's sister-in-law (co-applicant]
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Mrs Neetu Khantwal on 23.05.2013 for purchasing unit no. 1G-06-1603

at 16 Floor in building no. 06, having a super ared of 2000 square feet
with the exclusive right to use the car parking space. A request letier
dated 28.05.2014 along with all necessary documents was submitted
to the respondent for the deletion ofthe co-applicant’s name Mrs Neetu
Khantwal from the said unit The respondent vide letter dated
03.06.2014, confirmed the deletion of name of the co-applicant, Mrs
Neetu Khantwal wife of Mr Rakesh Khantwal from the property with
no further claims on the said unit and hence, the complainant is the
sole owner of the unit. The total sale consideration of the unit is
Rs.1.54,63,256/- inclusive of EDC and 1DC amounting Rs.6,06,000/-,
Interest Free Maintenance Security (IFMS) amounting Rs.1,00,000/,
Club Membership amounting Rs.75,000/-, Taxes as applicable
amounting Rs.5,62,256/-, Exclusive Rights for Car Park amounting
Rs.3,50,000/- and Preferential Location Charges for culture courls
amounting Rs.3,40,000/-.

The date of handing over the possession of the unit as per the bullder
buyer's agreement is forty two months plus three months from the date
of execution of the builder buyer agreement i.e, 23.02.2017.

The complainant has also paid a sum of Rs.2,47,746/- towards
maintenance charges for the unit to the respondent. The respondent
called the complainant for inspection of the unit before taking physical
handover of the unit. The complainant visited the project site for
observation and inspection of the unit and noticed some deficiencies.

The complainant submitted a home orientation form dated 14.01.2020

v
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V1.

VIL

VIIL

to the respondent to rectify the deficiencies at the earliest and to make
the unit good for handover to the com plainant.

The respondent issued a unit handover letter to the complainant on
01.10.2020 and handed over the physical possession of the unit. The
respondent also allocated an exclusive right to use car parking space
(2-080 to the complainant in the project. The complainant have made
all the payments timely as and when demanded by the respondent and
in total, paid a sum of Rs.1.63,17,365/- till 22.12.2022 .. more than
100% of the payable amount.

As per the statement of accounts dated 26.12.2023, the respondent had
credited a sum of Rs.3,96,493/- on 14.11.2019 on account of delay in
handing over the possession of the unit to the complainant. But it is
pertinent to mention here that the possession of the unit was delayed
for more than three years and six months and the respondent credited
an amount of Rs.3,96,493/- for delay possession charges which 15 not
justified and complete,

The complainant had approached the respondent and pleaded lor
delivery of possession of his unit as per the builder buyer's agreement
on various occasions. The respondent did not reply to the letters,
emails, personal visits, telephone calls, of the complainant seeking
information about the status of the project and delivery of possession
of the unit. The respondent have not paid the delayed possession
charges to the complainant for the period from 23.02.2017 tll
01.09.2020 i.e, the date of handing over the physical pessession ol the

unit.
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IX. The respondent has in an unfair manner siphoned of funds meant for

the project and utilised same for its own benefit for no cost. The
respondent being builder, promoter, colonizer and developer
whenever in need of funds from bankers or investors ordinarily has to
pay a heavy interest per annum. However in the present scenarin, the
respondent utilised the funds collected from the complainant and other
buyers for its own good and utilised it in other projects, being
developed by the respondent.

X, The complainant has lost confidence and in fact has got no trust left in
the respondent, as the respondent has deliberately and willully
indulged in undue enrichment, by cheating the complainant beside
being guilty of indulging in unfair trade practices and deficiency in
services in not delivering the legitimate and rightful possession of the
unit on time as committed in the builder buyer's agreement and then

remaining non-responsive to the requisitions of the complainant.
C. Relief sought by m&w
4, The complainant is seeki relief:
i. Direct the respuﬁk ﬁaRlEistﬁﬂn charges as per the
provisions of Act:
ii. Direct the respﬂr@ @?@W{ﬁm aynt of Rs.7,06,000/-paid

hy the complainant at the prescribed rate of interest from the date of its
payment till its realisation.
D. Reply filed by the Respondent
5. ‘The respondent had contested the complaint on the following grounds:
. That the complainant along with co-applicant namely, Neetu Khantwal

approached the respondent and expressed interest in booking of a unit

.
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in the residential group housing colony developed by respondent

known as "Imperial Garden" situated in Sector 102, Gurgaon, Haryana.
Prior to the booking the complainant along with co-applicant
conducted extensive and independent enquiries with regard to the
project, only after being fully satisfied on all aspects, they took an
independent and informed decision, uninfluenced in any manner by
the respondent to book the unitin questiun

That thereafter, the unmpl g with the co-applicant, vide 4

application form applied to

sondent for provisional allotment of the

unit. Pursuant thereto, i-06-1603, located on the 16th

Floor, Tower-(6 admcash ative area) was allotted vide

~hﬁaﬁ R

_'|-.IJ'r"\-. .'-.-

provisional allot Phi complainant along with

::-::-aapplicant cons .-'.. Tor a construction linked

l
payment plan fo L'if grtiﬁl'-}fnr the unit and further
: e
Ehdliremit every instalment on
| L

1 pespandent had no reason 1o suspedt

represented to th
time, as per the pa
the bonafide of the compail T

Thereafter, buil A cuted on 23052013

between the :nngﬂ,ﬁtj@lr?ﬁﬂﬁmnd:m It is pertinent
to mention that the buyer’s agreement was consciously and volunmarily

executed between the parties and the terms and conditions of the same arc

p<dpplicant and proceeded to allot

binding on the parties.

It is pertinent 1o mention here that after execution of the builder buyers
agreement, the complainant requested for the deletion of the co-applicant’s
name, namely Neetu Khantwal and thereby sent @ request letter for name

deletion on 28.05.2014, requesting the respondent to delete the pame of the
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vll'

VIL

co-applicant and execute an indemnity cum undertaking, Consequently. the
name of the co-applicant was deleted which was confirmed by the
respondent vide letter dated 03.06.20 i4.

That as per the builder buyer’s agreement, the due date of possession was.
subject to the allottees having complied with all the terms and conditions
of the agreement. That being a contractual relationship, reciprocal

promises are bound to be maintained. The rights and obligations of allottee

and entirely determined by the

t which continue to be hinding

schedule of payment
incorporated in tl has also been provided
therein that the Hals 2 liy possessional the unit would stand
extended in the &yé :
power and control 8 the e \ndént. . ériident to mention that it was
it in case of any defaulvdelay

categorically provided
payment incorporated in
ssion shall be extended

by the allottees 1 e ;

the agreement, t H"LA\

accordingly, miﬁnﬁ "'-fkfoﬂ till the payment of all
outstanding amo dent.

That it is submitted that the complainant had d:faull:clfdr:layed in making
the due payments, upon which, reminders were also served 1o the
complainant and had paid delayed payment interest at multiple occasions.
That the honafide of the respondent is also essential to be highlighted o

this instance, who had served a number of request letters and demand notes

to the complainant to ensure that the payments arc made in a Limely
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VL

fashion. Furthermore, the delivery of possession was also subject to the
force majeure circumstances as under Clause 14(b)i) and Clause 31 ol the
Agreement which are reiterated hereunder:

Clause 14(b)(i) of the Agreement:

If, the comietion of the Building including the Unit 1s delayed due to force
majeure conditions then the Allottee agrees that the Company shall be
entitled to the extension of time for handing over of the possession of the
caid Unit. The Company as @ result of such o contingency Grising reserves
the right to alter or vary the terms and conditions of this Agreement or
if the circumstances beyond the oo atrol of the Company so warrant, the
Company may suspend the£f ﬁi" i of the Building/Project and this
Agreement for such peri od @skitliay consider expedient. The Allotter
agrees not to claim comp :""h ol any nature whatsoever of this
Agreement for the perigd o sus shision of the construction of the

Clause 31 of t
The handover @)
inter alfa, inc
cement and/
or slow down 56
employed by 8k
action, earth
of possession o
of the Unit due to
or notification of : ) ]
public or competent alithe aeliny other reuson heyond the
control of the Lomg ! 0 sasanable extension of the
time for deliveg.gf posse; 2
ﬂfkﬂﬂWIlEdﬂ 1 i e s . i
part of the Project,is o arnally delayed, the Allotter
shall not be @ﬁﬂ,d : r except that the
Company sha fund” the Allottees” money without any
interest

At this stage, in the year 2012 on the directions of the Hon'ble Supreme

pajeure clouse which,
hility of steel and/or
ly or electric power
gonstruction ggency

delay in the delivery
to delfver possession
any notice, order, rule

Court of India, the mining activities of minor minerals (which includes
sand) was regulated. The Hon'ble Supreme Court directed framing o1
modern mineral concession rules. Reference in this regard may be had 10
the judgment of Deepak Kumar v. State of Haryana, (2012) 4 SCC 629

The competent authorities took substantial time in framing the rules and in
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the process the availability of building materials including sand which was
an important raw material for development of the said Project became
scarce. Further, the respondent faced certain other force majeure events
including but not limited to non-availability of raw material due to various
orders of Hon’ble Punjab & Haryana High Count and National Green
Tribunal thereby regulating the mining activities, brick kilns, regulation of

the construction and dmrlnpmem activities by the judicial suthorities in

water, etc. [t is pertinent to sl ,

cases related to Punjab_and HatVina, had stayed mining operations

mining activities
Haryana was
alia continued
operations were #s¢
Green Tribunal in™{

activity not only made prdt
prices of sand/, ent ] years that the scarcity
continued, dﬂm ..- ﬁe and materials were
procured at 3-4 ion continued without
shifting any extra m&mmﬂm by the respondent
to develop the praject is the usual time taken to develop a project of such a
large scale and despite all the force majesre circumstances, the respondent
completed the construction of the project diligently and timely. without

imposing any cost implications on the complainant and demanding the

prices only as and when the construction was being done.

+
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IX.

XL

circumstances beyopt 'd!}' oL

It is to be noted that the development and implementation of the project
have been hindered on account of several orders/directions passed by
various authorities/forums/courts, before passing of the subjective due date
of offer of possession.

That from the facts indicated above and documents appended, it is
comprehensively established that a period of 287 days was consumed on
account of circumstances beyond the power and control of the respondent,
owing to the passing of ¢ F:ii #, ¢ statutory authorities. All the

B

..'.l".'r'- = & - =
=lgame  within the meaning of force

g

circumstances stated hereingl

el - 0
inla}
Tt
N

majenre, as stated above R respondent has been prevented by

pl from undertaking the

implementation ofUlE g oje -"i.ii'_.-_-_- sthe ::_,, tod indicated above and
therefore the samghs hot 10 i:ligl f?i o redkenibg while computing the
due date. Ina 'ﬂl r =I |'| III |‘I =1 . brought betore the
Hon'ble Authori t]i.- iplaint 1 0. 8 :." 021 titled “Shuchi Sur
and Anr vs. M/S Venetian LDF Projeets BLF decided on 17.05.2022,

the Hon'ble .e‘!'hl.lﬂ'l{!ﬂ[}" ' Ei- Tk

henefit of the ahgve aftgcted .‘I'F: da ;ﬁdﬂhﬁ: rightly given 1o the
respondent, I I . IS 3

That ﬁn-thmnor?‘withum admitting or acknowledging in any mannct the

— TEED I =i =3

truth or legality of the allegations levelled by the complainant and withoul

dgo@iewthe grace period and henee, the

prejudice to the contentions of the respondent, it is submitted that 1he
project has got delayed on account of the following reason which wasis
beyond the power and control of the respondent and hence the respondent

cannot be held responsible for the same:
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A. Defaults of Contractor: In light of bringing all the material facts belore
the authority, the defaults caused by the contractor need to be

categorically highlighted:

®
L.

ii.

That a contract was executed between the respondent and
Capacite Infraprojects (Contractor] in terms of which the
contractor was to constru¢t residential projects being
developed by the respondent in the name and sivle ol
“Imperial Gﬂrd 1 _‘_;4 ngcml structure, finishing, MEP.

external devel ﬁ*amru:tum horticulture, LEWS,

1 *h‘ s convenience shopping et

clubhouses, s

orL Faco o meet the agreed timelines

for com 1, Fg a‘gnr -"_ni Progress of work at the

HOHg U

proj le was exirpm l slow an account of various

defs : rI i 1- d pﬁf adegquate PO
| |

sho G | ;* peard, the respondent made

several o th ; Actor i expedite progress of the

work at thel proj However, the contractor did not

That all these cwmm:ﬁg w of the force majeure
clause and hen Mp‘mdﬂm The respondent

had the right to suspend the construction of the project upon happening o

circumstances beyond the control of the respondent. However, the

respondent did not suspend the construction and managed to keep the project

afloat through all the adversities.

It is further submitted that despite there being a num ber of defaullers in the

project, the respondent had to infuse funds into the project and have

Page 14 of 29
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diligently developed the project in question. That it must be noted by the
authority that despite the default caused, the respondent applicd tor
Occupation Certificate in respect of the said unit on 28.01 2019 and the saime
was thereafter issued vide memo bearing no. ZP-845/AD(RAR019/25815
dated 17.10,2019. It is pertinent to note that once an application for grant ol
Occupation Certificate is submitted for approval in the office of the
concerned statutory authority, the respondent ceases 1o have any control ove

: ."_"_"'pl‘\thﬂ: Occupation Certificate s the

wauthority over which the respondent

e respondent is concerned. it has

rcumstances ol the case,
tory autherity to grant

ssarily required to be

and development of the“prd G\}b

That thereafier, d_possession of the unit in
question mgﬁﬁm on 23.10.20109. lhe
complainant w ment including delayed
payment cha;gf: m@mmyfﬁrrnnliti:ﬁ.fducunwnmmm
necessary for handover of the unit in question to the complainant. It is
<ubmitted that the complainant delayed the procedure of taking the
possession of the said unit on her own account.

The respondent earnestly requested the complainant to ohtain possession of

the unit in guestion and further requested the complainant o execute o

conveyance deed in respect of the unit in question after completing all the
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XVL

XVIL

XWVIL

formalities regarding the delivery of possession, However, the complamant
did not pay any heed to the legitimate, just, and fair requesi of the respondent
and threatened the respondent with the institution of unwarranted litigzation

The instant complaint is preferred in complete contravention of their ca rlier
representations and documents executed. The present frivolous complain
has been filed with the mala fide intention to mount undue pressure upon
respondent thereby compelling it to succumb to their unjust and illegitimate
demands. :
That the complainant finally Toolpoh §&sion of the Unit on 01.09.2020 and

consequently, the conveyane® deet Was cxecuted on 02.03.2023. 1t was

ot the builder buyer's

tentionally distored the

real and true factstnh lorderd prégsion that the respondent
has reneged ‘%; q hi' action has ansen or
subsists in favor oRJie Haitant 10,4 or prosecute the instant
complaint. arE HEE’O\H

That moreover, e i veyance deed, the contractual
relationship bﬂﬁ&imd and comes o an end

That there ENHGEQREI% p{fuﬂ:laiﬂant with respect (o
the builder buyer e blipation ‘of the parties thereunder

That after the execution of the conveyance deed, the parties are estopped
from making any claims at this instance.

That moreover, without accepting the contents of the complaint in o
manner whatsoever, and without prejudice 1o the rights of the respondent,

delaved interest if any has to be calculated only on the amounts deposited

by the allottees/complainants towards the basic principal amount of the unit
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and not on any amount credited by the respondent, or any payment made
by the complainants towards delayed payment charges, It is submitted that
the respondent has credited an amount of Rs.3,96,493/- as compensation
and an amount of Rs.38,099/- towards anti-profiting,

That in light of the bona fide conduct of the respondent, no delay for the
complainant, the peaceful possession having been taken by the complamam

non-existence of cause of action, and the frivolous complaint filed by the

complainant, this ::nmplaml# ,h, g be dismissed with costs in lavor of the
respondent. Q
The prusent mmplaint 15 " able in law or on facts, The present
annot be decided in summary

proceedings. The gfullissues "".':""I"_ eaxtens {ence to be led by both the

parties and e of witnesses for proper
adjudication, Thegsfdre, Jispi 2§ TS Zithe presem complaint are
beyond the purvidwie{this authori ihd ga @, adjudicated by the civil

court. Therefore,

ground alone.
That the compla m‘i!.}- with ¢lean humds
and has mppmﬁmm at the complainant is
vehemently and e true and correct facts
and circumstance ‘Em U{E [ the respondent that the
authority has no jurisdiction to deal with the present matter and that the
present complaint is not maintainable for reasons stated in the presen
reply,

That the complainant is not an “Allottee™ but an investor who has hooked

the apartment in question as a speculative investment in arder to ¢arn rental

income/profit from its resale. The unil in question has been booked by the
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complainant as a speculative investment and not for the purpose of sell-us
as her residence. Therefore, no equity lies in favor of the complainant.
Jurisdiction of the authority
The authority observes that it has territorial as well as subject matier
jurisdiction to adjudicate the present complaint for the reasons given
below:
E.1  Territorial jurisdiction
As per notification no. é-’-'ia ITCP dated 14.12.2017 issued by

o by

Town and Country :-‘*#‘41: Haryana the jurisdiction ol
R L

)

i:;ﬁ" ngram shall be entire Gurugram
tfiges s '-j nGurugram. In the present

Real Estate Regulatory /

District for all purpoge

case, the project Q sl:lr::“__ﬁ;ed 1 the planning arca ot
Gurugram Dis “therefore this-all ; complete territorial
jurisdiction to -..- h the l

E. 11 Subject-matter g an

Section 11(4)(a) ol : = )

responsible to the allotte# s e aprepment for sale. Section 11{4){a) is
reproduced as heﬂdﬂ E D A
Section 11 l' \ Ve
REE i ! |
e RUCRAN)
fa) be responsible forall obligations, lities and functions under the

provisions of this Act or the rules and regulations made thereunder or to the
ailottees as per the agreement for sale, or to the association of aflottees, as
the case may be, till the conveyance of all the apartments, plats or Bealedings,
as the case may be, to the allottees, or the comman areas to the associution
of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast upan Lhe
promaoters, the allottees and the real estate agents under this Act and the rules
anid regulations made thereunder,

e
Page 18 ul 29



f HARERA
e GURUGEAM Complaint No. 440 of 'H}I:j_

9, So, in view of the provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions ol section
11(4)(a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later
stage.

F. Findings on the objections raised by the respondent

d.over letter or indemnity-cum-

Fl.  Whether signing of f ,.,.'_%; i
undertaking at the time o 3* e ion extinguishes the right of the
? pes is valid?

allottee to claim delay possess
10. The respondent contendgdthe Iﬂ- rtime of taking possession of the
," 3 ‘1 dated 01.09.2020, the
ﬁu " v 2 .
; st u}&iﬁed with regard to the
dtibn, dire tlu tpﬂelnp Eﬁﬁi et cetera of the unit
d acknow vl i.;. ﬁénm have any claim of
SO _ ' E"]" p‘hem and that upon
| -
the! liak t‘a‘{nd obligations of the

respondent as enumerate vent letter /buyer's agreement,

stand fully saﬁsﬁH A RE Mhandwer letter relied
upon reads as un
Theﬁﬂﬂﬁmﬂﬁm‘i@% ver the peaceful and
vacant physi frer fully satisfying

himself / herself with regard to its measurements, focation, dimension gnd
development etc. and hereafter the Allottee hes no claim of any nulur

whatsoever against the Company with regord to the size, dimension, area,
location and legal status of the aforesaid Home.

subject unit vide
complainant had ¢
measurements, loc

and also admitted

———

acceptance of po

Upon acceptance of possession, the labilities and obligations of the
Company as enumerated (n the allotment letter/Agreement executed
favour of the Allottee stand satisfied.”

11. In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s
Emaar MGF Land Ltd., the Authority has comprehensively dealt with

A
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this issue and has held that the unit handover letter and indemnity cum

g HARERA

undertaking executed at the time of taking possession, does ol
preclude the allottees from exercising their right to claim delay
possession charges as per the provisions of the Act.

12. In light of the aforesaid order, the complainant is entitled to delay
possession charges as per provisions of the Act despite signing vl
indemnity at the time of possession or unit handover letter.

F.Il. Whether the execution af the

right of the allottee to clai ‘del -

conveyance deed extinguishes the
13. In the complaint bearing ':'F;* ,;

Fripogses sion charges?
2019 titled as Varun Gupta V/s

Emaar MGF Land Ltd., e thic ty as gomprehensively dealt with this
issue and has held” the -‘1'_'*.‘“"7“'*" session and therealter

ermed as respondent

having dischargetl.i agreement and upon

taking possession %

&

eed, the complainant

W _ﬁ
N
never gave up the 2k ﬁ ed possession charges

as per the provisionS.ot.Eb At GAJSe! the same view has been
upheld by the Hon'ble SupFeme-Geurtin case titled as Wg, Cdr. Arifur
Rahman Khan an

Ltd. (now Known
no. 6239 of 2019

herein below:

| a Rs " Southern Homes I'vt.
0 Fit.it .) and Ors. [Civil appeal
paras are reproduced

“34 The developer has not disputed these communications. Though these
are four communications Issued by the developer, the appeliants
submitted that they are not isolated aberrations but fit inta g potteen
The developer does not state that it was willing to offer the flat
purchasers possession of their flats and the right to execuls
conveyvance of the flats while reserving thefr claum for competisation
for delay. On the contrary, the tenor of the communications ingicales
that while executing the Deeds of Conveyvance, the flat buyers were
informed that no farm of protest or reservation would be acceptaile

F
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The flat buyers were essentially presented with an unfoir choice of
either retaining their right to pursue their claims {in which event they
would not get possession or title in the meantime] or to forsake the
claims in order to perfect their title to the flats for which they hod
paid valuable consideration. In this backdrop, the simple guestion
which we need to address is whether a flat buyer who Seeks to espouse
a claim against the developer for delayed possession can as o
consequence of doing so be compelled to defer the right to pbtain o
conveyance to perfect their title. [t would, in our view, be monifestly
unreasonable to expect that in order to pursue a claim for
campensation for delayed handing over of possession, the purchaser
must Indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek fg.obgoin o Deed of Conveyance to forsake

the right to claim compénsation; This basically Is a pasition which the
NCDRE has espoused, WeganRot 8ountenance that view.

35 'The flat purchasers (nveitec i arned money. it is only reasanuble

] ] el for the purchaser to perfect

to presume that the

the title to th gllotted under the terms of
the ABA, per is that the purchaser
forsakes the Zamgay g tgn by seeking o Leed of
Conveya puld lead to an absurd
CONSEquUE s disher (o abandon @ just
claim as @ dnce or to indefiniely
delay th ygnok pending protrocted
CORSLITE
14. Therefore, in furthég s Emaar MGF Land l.td

(supra) and the law iai fou a'ile Apex Court in the Wg, Cdr

Arifur Rahman ( even after execution of
the conveyance ARE:E.AE precluded from his
right to seek dela{\pﬁskjk@ mg{ﬁoﬁltf\g fespondent-promoter
F.I11. Objection regarding numphm&nt is Investor not consumer.

14. The respondent has taken a stand that the complainant is an investor and
not consumer, therefore, he is not entitled to the protection ol the A
and thereby not entitled to file the complaint under section 31 of the
Act. The respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumer of the real

sstate sector. The authority observed that the respandent is correct in
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15,

stating that the Act is enacted to protect the interest of consumers of the
real estate sector. It is settled principle of interpretation that preamble
is an introduction of a statute and states main aims & objects of enacting
a statute but at the same time preamble cannot be used to defeat the
enacting provisions of the Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter if the

promoter contravenes or violates any provisions of the Act or rules or

in the project of the

upon the definition of

promoter. At this gtage/it is iporta ' 3

aduced below for ready

reference:
“Z{d) “allottee” | o o gstale propefy means the person (o
whom a plog Ghar dingrag the'case may he, has heen
allotted, sal il ' easehold) or obtherwis

gig-aifbtment through sale, transfer of
to whom such plot,
ven an renl;”

subsequently arq-ur

otherwis d

apartme Lﬁ
In view of above-me
terms and cnn$

allotment letter executed between promoter and complainants, 1t s

ee" as well as all the

nt cum provisional

crystal clear that they are allottee(s) as the subject unit allotted to them
by the promoter. The concept of investor is not defined or referred 1o
the Act. As per the definition given under section 2 of the Act, there will
be “promoter” and “allottee” and there cannot be a party having a status

of "investor”. The Maharashtra Real Estate Appellate Tribunal in its

"
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order dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s
Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriva Leasing (P) Lts And
anr. has also held that the concept of investor is not defined or referred
in the Act. Thus, the contention of promoters that the allottees being
investors are not entitled to the protection of this Act also stands
rejected.

Findings on the reliefs sought by the complainant

0, [pal ";"':.-'.'i- est at prescribed rate, towards
delay in handing over the po: :Ef;,:_' 5 igf the property in question as per
provisions of The Real Estaté (| ion and Development) Act, 2016
and Harvana Real Estate (Ref Evelupmﬂnt] Rules, 2017.
it : seekmg delay possession

the project, he sha the promoter, interest for every

manth th ssesyion, at such rate

. mafHAR‘ERﬁ

Clause 14{a) of Etji{fjr REM for time period for
handing over of p iC_:iu oW

“14. POSSESSION

(a) Time of handing over the Possession
“Subfect to terms of this clause and barring force majeure conditions, and
subject to the Allotteefs) having complied with ofl the terms ond
conditions of this Agreement, and not being in default under any of the
provisions of this Agreement and complionce with all provisions,
farmalities, documentation ete. as prescribed by the Company, the
Company proposes to hand over the possession of the Unit within 42
(Forty Twao) months from the date of start of construction; subject to
timely compliance of the provisions of the Agreement by the Allottes. The
Allattee agrees and understands that the Company shall be entitled to o
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grace period of 3 (three) months after the expiry of said period af 42
months, fer applying and obtaining the completion
certificate /occupation :erﬂﬂcuu in respect of the Unit andfor the
Project.

18, At the outset, it is relevant to comment on the preset possession clause

19.

of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement, and the complainant not

being in default under any provisions of this agreement and compliance

with all provisions, formalities a documentation as prescribed by the
-p-.:'-r._‘*_r':ﬁ -

prescribed by thefng nay make gdssassion clause Irrelevant
for the purpose o Al apditheTommitmaénitine period for handing
over possession Ipsesiits pration of such clause in
the buyer’s agree g%( - to evade the liability

their right accruing after debs ' i .n-.L sion. This is just to comment as
to how the hulld $ tion and drafted such
mischievous claug;_\n the agreemen %inﬂee is left with no
option but to si

Due date of possession and admlssihﬂit}.r of grace period: As per Clause
14{a) of the builder buyer agreement dated 25032013, the promoter
has proposed to hand over the possession of the said unit within 42
months from the date of commencement of construction and promoter

shall be further entitled to a grace period of three months for applying

and obtaining occupation certificate in respect of said floor. The

Page 24 of 29
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construction commenced on 11.11,2013 as per statement of account
dated 19.06.2023. The period of 42 months expired on 11.05.2017. Asa
matter of fact, the promoter has not applied to the concerned authority
for obtaining occupation certificate within the time limit prescribed by
the promoter in the buyer's agreement. As per the settled law one
cannot be allowed to take advantage of his own wrong. Accordingly, this

grace period of three months cannot be allowed to the promoter at this

stage. Therefore, the due -Jr >ssion comes out to be 11.05.2017
Admissibility of delay pusse poes at prescribed rate of interest
The proviso to section where an allottee does not
ntend to withdraw be paid, by the promoter
interest for every gt Sfay, Hift ding over of possession, at
such rate as ma : ibed andift pby prescribed under rule
15 of the rules. Rl 35 bae - =_ d 3 der:
Rule 15. Pre '. iso to section 12
section 18 and subisection (4) an n (7) of section 19]
(1) hose by JTrowisor e :'. 2 section 18: and sub-
j achis . the "interest at the rate
prescribed” shall be THESEiTe Hﬂnk uf India highest marginal
cost ﬂf
ndm marginal cost
af ren t shall be repluced by
such b tate Bank of India
may fix general public.
The legislature in its wisdom in the subordinate legislation under the

rule 15 of the rules has determined the prescribed rate of interest. The
rate of interest so determined by the legislature, is reasonable and if the
said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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22, Consequently, as per website of the State Bank of India ie,

23.

24,

25,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 03.01.2024 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.

Rate of interest to be paid by complainant/allottee for delay in
making payments: The definition of term ‘interest’ as defined under

section 2(za) of the Act provides that the rate of interest chargeable

QTIOLE i
"-"-!::@.: e
the rate of interest which the giidmuote

“(2a) "interest”
or the allotteg, &
Explanation.

from the datg shosg
thereaf till th i ;)
thereon is refundtd, Yable by the allottee to the
promater shall be fi e allottee defaults in payment

to the pro ill ghe j
Therefore, inter:HARp he complainant shall
be charged a( %IW@R?&\M 10.85% by the
ich is the

respondent/promoter wh same as is being granted to the

Jefamount or any part
thereof and interest

complainant in case of delayed possession charges.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the

due date as per the agreement. By virtue of clause 14(a) of the buyer's
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agreement executed between the parties on 23.05.2013, the possession

of the said unit was to be delivered within a period of 42 months from
the date of commencement of construction and it is further provided in
agreement that promoter shall be entitled to a grace period of three
maonths for applying and obtaining completion certificate/occupation
certificate in respect of said floor. As far as grace period is concerned,
the same is disallowed for the reasons quoted above. Therefore, the due
'E}*_.;-._‘- out to be 11.05.2017. In the

.__i_':':: offered possession by the

date of handing over possas
present case, the
respondent on 23.10.2018 g occupation certificate dated
The authority is of the
2"pakt of the respondent to
i a. e complainant as per

shient dated 23.05.2013

26, to take possession of the

subject unit within 2 monts ffeh the*date of receipt of occupation
certificate. In th pal:lnn certificate was
granted by the CHﬂRE 2019 and the respondent
offered the puss@UNU@:’%ﬁqM the complainant on
23.10.2019. These 2 months of reasonable time is being given to the
complainant keeping in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit

but this is subject to that the unit being handed over at the time of taking
possession is in habitabie condition. It is further clarified that the delay

&
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possession charges shall be payable from the due date of possession, i.e.,
11.05.2017 till the expiry of 2 months from the date of offer of
possession (23.10.2019) which comes out to be 23.12.2019.

27. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainant is entitled to delay possession
charges at prescribed rate of the interest @10.B5% pa. w.elf,
11.05.2017 till 23.12.2019 ashiitpbey

'1 SEm 1.
read with rule 15 of the ruleggigs

jsions of section 18(1) of the Act

28. Also, the amount of com ensaunﬂalread aid by the respondent to the
}. LAT NG FE; y P

complainant towards delay in handing over of possession shall be
I N & RLREROE NV

adjusted tuwardi 21?' dela 4 (E?fse:‘rﬂun chargfs to be paid by the

respondent in terms of proviso to section 18(1) of the Act.

G.11. Direct the re 0 Lo e S5
paid by the complaifanf at the préscpibed raté.of interest from the date
of its payment till its pealisatig

29, The complainant has'solfgiietle aboy e tigfed relief w.r.t refund the

excess amount of Rs. by the complainant to the

respondent, in t dggument and particulars
made in his factsm ns can be issued.

H. Directions of th@:tnj@ru G R A M

30. Hence, the Authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):
i The respondent is directed to issue an updated, fresh and detailed

statement of account as per the terms and conditions agreed at

the time of execution of the BBA to the complainant within 30

-}.-"‘"
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days after adjusting the amount already paid by the respondent
to the allottee. Further, the respondent is directed to pay the
interest at the prescribed rate, i.e,, 10.85 % per annum for every
month of delay on the amount paid by the complainant from the
due date of handing over the possession of the unit, ie,
11.05.2017 till 23.12.2019, i.e.. after expiry of 2 months from the
date of offer of possession (23.10.2019). The arrears of interest

accrued so far shall he :: 1 .1.~
from the date of this or e

29. Complaint stands dispo :': "I l
NSt :

30. File be consigned to e ﬁ., {} q’.

LN =
hok n)
Membe
Haryan ty, Gurugram

HARERA
GURUGRAM
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