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1. The present complaint has IB‘éé:ri';ﬁ.led by.gt;h.e complainant/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Particulars Details

Name of the project

Nature of the project

Project area

o W N e

DTCP license no. §;§a’%n
validity status "”"\& 4

%@’

5. |RERA Reglstéeg:d/ noti <1
registered

2017 Qthéed 24.08.2017 valid
f@@»@l - plus 6 months of
guﬁi“ ' to COVID-19 =

6. | Application for@]otm_ent

(As on g45wfreply)
7. |Date of executlo:;__-f._;qf-_::_3.' 8.2017.
Apartment Buyérisi : e.21°0f complaint)
Agreement —~

g -
i 4
| Y W

8. Unit no. and ar%
B ft. [super area)
I (AS on page 24*9{, complaint)
9. |Memorandum“~ ! of -03:08.2017

-

understanding for | (As on page 43 of complaint)
assured return
10. | Possession clause Clause 3 of MoU:
The company shall complete the
construction of the said

building/complex, within the said
space is located within 36 months
from date of execution of this
agreement or from the start of
construction, whichever is later and
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apply for grant of
completion/occupancy certificate.
(As on page no 45 of complaint)
11. | Due date of possession 03.02.2021
(Calculated as 36 months from the date
of execution of MoU i.e.03.08.2017+ 6
months Covid grace period)
12. | Assured return Clause 5 of MoU
The Company shall pay a monthly
assured return of Rs.26,000/- (Rupees
Twenty Six Thousand Only) before
~.deduction of Tax at Source and service
% \'tax, cess and any other levy which is due
fg?fand payable by the Allottee(s) to the
“| Company and the balance sale
# i\ |consideration shall be payable by the
/<> 71 [Allottee(s) to the Company in
£ 74 “Vaccordance with the Payment Schedule
</ ‘annexed as Annexure-l. The monthly
- Arassured return shall be paid to the
=L | [|Allottee(s) until the commencement of
\ 2\ | ‘the first lease on the said unit. This shall
\* A\ i \be paid after the entire 24 installment is
A\ _l;-.f . lrecewed by the Company.
N4y (Ason page 46 of complaint)
13. | Total basic  sale] J&‘E‘M{)OO/
considerationg w & W (Asoenps: 0.46 of complaint))
14. | Amount paid by /-the|R: ’:‘72,7-,3;_/5 i\
. B XA B3N s
complainant ( s on page no. 5 of complaint stated by
: o the co complainant)’
15. | Amount paid “ 'by |-No-amount paid.
respondent as assured
return to complainant
15. | Occupation  certificate | Not obtained
/Completion certificate
16. | Offer of possession Not offered
17. | Lease deed executed 10.07.2020
(Between  Respondent
and M/s GameZone (72
Mad Street)
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18. | Reminder Letter for|10.12.2020

signing the lease | 07.12.2021

assignment form (As on page 115-116 of reply)

B. Facts of the complaint

3. The complainants have made the following submissions in the
complaint: -
I. That, after going through the advertisement published by

respondent in the newspapersagd as per the brochure /prospectus

prOVIdEd by lt the Cgm/&’

entertainment shop bear _ .,,‘ on 5% floor, in the project of the
respondent named “ﬁEO S \RE”, 1su%ted in Sector-109, Dwarka
ec uglderatlon of Rs.24,24,000

Expressway, Gurugram fei‘é‘ ; tal's:
/4 B :
and the complamapts have paid asum of Rs 29 27,232 /- against the

same as and th-:r}g demandedhy she respondent
II. That the bullgier bpye{ S g'sagit'eement and memorandum of

understandmg%vere execqted btween%the parties on 03.08.2017.
' ?‘

IS fﬁ?ﬁ‘ them to pay a monthly assured

%f:u%egcemgnt of the first lease.

[II. That, as per clause-—S of the MOU the respondent was bound to pay
the assured ‘return tlll recelﬁt af 24 ‘installments from the
complainants. The last installment was paid by the complainants on
05.07.2019. Therefore, the respondent was legally entitled to start
paying the assured return from August, 2019. However, the
respondent has not paid even a single penny to the complainants
against the assured return.

IV. That the respondent has also delayed the project and has miserably

failed to complete the project till today. The respondent was under
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legal obligation to complete the project within 36 months from the
execution of the MOU or start of construction, whichever is later.
The MOU was executed on a later date from the construction
therefore, the project was to be completed by the respondent on or
before 03.08.2020. The respondent has still not completed the
project and there is no communication or assurance from the

respondent as to when the allottees shall be given the possession of

their unit.

e=ariit 3

,,,,,

The complainants hau’éa
persuaded the respmu:lef‘ffLL

delayed possessions charge 0 @é
é%uest of the complainants.

w‘xﬁ’ !

doing so and com@pletely&gnll_, I
That, till today ﬂlefcomplainants had n@tﬂ'eeewed any satisfactory
reply from the re pondenﬁﬂega q:lmg&a@m%nt of monthly assured
returns to them and has beeq sqffermg a lot of mental, physical &

$

financial agony%n&harassmqnt i .

“”»{

d gave_def" ciency in services by not

paying assured returns and"&eiﬁye possesswn charges amounting

to unfair trade practlce~_ - mmoral and illegal. The
respondent has also actgd fraudulently and arbltrarlly by inducing
the complainants to buyhthemumt \on 'the’ basis of its false and
frivolous promises and representations about the assured returns.

The cause of action accrued in favour of the complainants and
against the respondent, when complainants had booked the said
unit and it further arose when respondent failed /neglected to pay
the assured returns and delayed possession charges. The cause of

action is continuing and is still subsisting on day-to-day basis.
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C.
4.

H AR E RA

Relief sought by the complainants

The complainants have sought following relief(s).

I. To direct the respondent to pay the assured return as per the terms
and conditions of the MOU dated 03.08.2017.

II. To direct the respondent to pay delayed possession charges as per

the HRERA provisions.

On the date of hearing, the authority explained to the

respondent/promoter about thuc{?traventlon as alleged to have been

” /\..\

committed in relation to segti’ 4)(a) of the Act to plead guilty or

not to plead guilty. SR
Reply by the respondent \ i{f?l’ HCF PN
',:‘"Ela“mg on the following grounds:-

=

. That the complama’nts are mvestors and npt allottees It is submitted

The respondent has' contested tl:{eic >

that the complamants with’ tpeqpte t t? mvpgg;ln the real estate sector
as an investor, approacheq the rggsgondent and after being fully
satisfied with the proge% the gomﬁlamants decided to apply to the

™

: ookihg application form dated
REV
30.04.2017, whereby s:%k‘lngmaﬂ nt of unit no-47, 5th floor
admeasuring 400&z§sq.ft 0 @pgr havfng a basic sale price of

Rs.24,24,000/- The compiainants consndermg the future speculative

respondent by submltgigg

gains, also opted-for the investment return’ plan being floated by the
respondent. That since the complainants had opted for investment
return plan, a MoU dated 03.08.2017, was executed between the
parties, which was a completely separate understanding between the
parties in regards to the payment of assured returns in lieu of
investment made by the complainants and leasing of the unit/space

thereof.
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[I. That the allotment of the said unit contained a “lease clause” which

empowers the developer to put a unit of complainant along with the
other commercial space unit on lease and does not have possession
clauses, for handing over the physical possession. Hence, the embargo
of the Authority, in totality, does not exist.

IlIl. That the complainants voluntarily executed the builder buyer
agreement on 03.08.2017 for allotment of the unit after having full

knowledge and being well satlsﬁed and conversant with the terms and

I

conditions of it.

CD/
(92}
®
=
-
&
(¢°]
)
o
3
=3
E
=
o
-
=
7]
bl
=
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=
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IV. That as per the agreed te '

'}'v"t

be paid till executlon of the first lease Th %st instalment was made

on 05.07.20109. Hence the respegdent was oughf to pay assured return
from the effectlve date 1e 05. 08 2019 &ewexger on 21.02.2019, the

central government passed an orﬁménce' "Bannmg of Unregulated
Deposits, 2019, to" stop the" menace“wof unregulated deposits and
payment of returns on such"*unregulated deposits. Thereafter, an act

titled as “The Bah ngg of Ur g g§ géepgpslts Schemes Act, 2019”

%eé!

&y@é

came into force That under the,saldﬂact all th,e unregulated deposit
schemes have been banned alndvmade pur'ushable with strict penal
provisions and accordingly, being a law-abiding company, by no
stretch of imagination the respondent was prevented from making
payments of assured return. It is also submitted that as per clause 5 of
the MOU, the complainants herein had duly authorised the respondent
to put the said unit on lease.

V. That as per clause 5 and clause 8(a) of the MoU, the obligation of

payment of assured return was only till the commencement of the first
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lease on the unit. The first lease of the premises has already been
executed with M/s Game Zone (72 Mad Street) on 10.07.2020. After

the commencement of the first lease, the respondent has duly

intimated the complainants vide letter dated 01.10.2020 and various
telephonic conversations regarding the same. The respondent further
sent a letter for assignment of lease form to the complainants to come
forward and sign the lease assignment. However, the complainants did

not come to sign the lease ass: nment and failed to fulfil their part of

"*ﬁ\pﬁmants did not come forward to
A

letters dated 10.12. 2020 gn "k 2,02’1n to sign the form. However,

the complamantsépfatantly% d 1’115 ebhgatlons
VI. That the meme@randpum of»v-understandmg was executed by the

?jwyx

complainants of tlielr 0\?\&1 »frej w111 a}{d after fully satisfying
themselves with the Terms and con lthI'lS tentamed thereof. Further,
as per the terms of the‘M%.U it was agreed between the parties that the
unit would be leasedekoutétog&fli?ﬂusg party as the first lease by the
respondent and for the sanf@the*cﬁ’?ﬁ?)lamants would be obligated to

sign the lease aSSIgnmegtt%{ ; -as and when demanded by the
respondent. I—Iowe\{er, the er;pl-a‘unants despite receipt of repeated
reminders from'the respondent,mcfgell%erately ignored the same and
failed to sign the lease assignment form. Also, as per clause 16 of the
MoU, if there is any breach of non-compliance of the terms of the MoU,
the respondent has the right to terminate the same.

VII. That the complainants in the present complaint are claiming the reliefs
on basis of the terms agreed under the MoU between the parties. It is
submitted that the authority is exercising its power and jurisdiction as

provided under the provisions of the Act, 2016. As per the provisions
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of the Act, 2016, the authority has the jurisdiction to adjudicate upon
all the complaints arising out of failure of either party to fulfil the terms
and conditions of the agreement for sale (Buyer's Agreement).
However, in the present matter the complainant is relying upon the
terms of MoU which is a distinct agreement than the buyer’s
agreement and thus, the MoU is not covered under the provisions of

the RERA Act, 2016. That the said complaint is not maintainable on this

basis that there exists no rela '0 Shlp of builder-allottee in terms of

o

fﬁ%entifﬂa} ‘of each other. Therefore,

obligations of partles v%hlch are
‘W‘Am_ﬂ

both these documents cannot be treaﬁgﬁ Aas a single document

enumerating thé same rlghts ando hgatlons 3

H
That, as per thg agreementééso 51gned Man’d acknowledged the

i

§§ "‘

———

‘force majeure’ éondltlons, thegi i ' é

of time period for complel;mn gh@development and implementation
of the project- have | been hmdered .on 'account of several
orders/directions passed by various authorities/forums/courts. A
period of 582 days was consumed on account of circumstances beyond
the power and control of the respondent, owing to the passing of
orders by the statutory authorities. Since inception, the respondent
was committed to complete the project, however the development was

delayed due to the reasons beyond the control of the respondent.
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Jurisdiction of the authority

The respondent raised a preliminary submission/objection that the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.

E.I Territorial ]urlsdlct:on .

As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by
FERR

Town and Country Plannmg Dep artment Haryana the jurisdiction of

£

Haryana Real Estate Regulatory Authorlty, Gurugram shall be entire

b T, ".._ wll o %

Gurugram district for aII purposes. In the present case, the project in

.l““"’\;«“‘%’*d " 4

question is 51tuated w1th1n the plannmg area of Gurugram district.

W o

Therefore, this authorlty has complete terrltorlal jurisdiction to deal
with the present complamt | | !
E.II Sub]ect-matter jurisdlctmﬁ | ..-”"
Section 11(4)(a) of the Act 201f pmhdes’?hat the promoter shall be

responsible to the allottee as pe&ageeement for sale. Section 11(4)(a) is

&

S wm—
. —

reproduced as hereunder

Section 11(4)(a)

Be respons:ble for alI ablrgattons, ;esyonszbdmes and functions
under the provisions of this Act orthe rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
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So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent

F.1.  Objection regarding the project being delayed because of force
majeure circumstances and contending to invoke the force
majeure clause. ~ad

The respondent/promoter: i}

ﬁgaised the contention that

: R
the construction of the tower in'wh the unit of the complainants are

situated, has been delayed dueﬂ@ force ma]eure circumstances such as

orders/restrictions of the NGT ﬁas élﬁ -y cempetent authorities, High

Wﬁ!‘.wm e

Court and Supreme tourt orders’ et:g Howgver ‘all the pleas advanced
i ' iy

in this regard are devo:d of- ment. Fi ;\

t @f all, thegpossessmn of the unit

in question was tb be offere& byO B.ZOFZD T-Ignce events alleged by

the respondent do%ot ha§ any mpﬁct Ql’l the pm]ect being developed
by the respondent. M%reovgr, SOI e.oﬁ the events mentioned above are

of routine in nature happenmg ammally and the promoter is required

‘%‘“@

to take the same mtm consmer:"' iR hlle 1agnchmg the project. Thus,
the promoter/respopdent cannol; Qe glven any, lemency on based of
aforesaid reasons'and itis a well set'tlefi prmaple that a person cannot
take benefit of his own wrong.

The respondent also took a plea that the construction at the project site
was delayed due to Covid-19 outbreak. As per HARERA notification no.
9/3-2020 dated 26.05.2020, the extension of 6 months was granted to
the projects having completion date on or after 25.03.2020. In the
present case, the due date of possession is calculated as 36 months from

the date of execution of the MoU i.e., 03.08.2020 which falls within the
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ambit of above-said notification. Therefore, after allowing a grace
period of six months on account of covid-19, the due date of possession
comes out to be 03.02.2021.

F.II.  Objection regarding complainant is Investor not consumer.

The respondent has taken a stand that the complainants are investor
and not consumers, therefore, they are not entitled to the protection of

the Act and thereby not entitled to file the complaint under section 31

of the Act. The respondent also su,brmtted that the preamble of the Act
ool ~,

<) \
preamble is an mgroductlon of al statute and _ tes main aims & objects
of enacting a statute but atythewsame tlme preamb}e cannot be used to
defeat the enactmg provnslons of l:heAct.ﬁ Flirthermore it is pertinent to

note that any aggr:eved person can ﬁle a ‘complaint against the

m?@;@

romoter if the romote ~contt c'en I;aonates any provisions of the
p p éig yp

Actor rules or regulatlons madetheré‘ﬁnder Upon careful perusal of all

the terms and co@gd@h?
LR _
revealed that the complamant; gre huyegs and they have paid total

- -par § 'nt b*uyers agreement, it is

price of Rs.29 27%232/ to the prfomote‘t to ward&purchase of an unitin
the project of the promoter. At this stage, it is important to stress upon
the definition of term allottee under the Act, the same is reproduced
below for ready reference:

“2(d) "allottee" in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
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otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee" as well as all the
terms and conditions of the buyer’s agreement cum provisional
allotment letter executed between promoter and complainants, it is
crystal clear that they are allottee(s) as the subject unit allotted to them
by the promoter. The concept of investor is not defined or referred in

the Act. As per the definition given under section 2 of the Act, there will

be “promoter” and “allottee” and}.here cannot be a party havmg a status

referred in the Act Thus the conteﬁon of | Qnigters that the allottees

being investors are not entltled td th‘e ptoteetwn,of this Act also stands

) 1 13 i
' 5 P E

rejected. v AdB B | 1 Vs

Findings on the rellef sought hy the complamants
'5-_51'-4""_’- V}a ?

G.I  Assured Retufn N

4=

F‘ : e res‘Eondent vide clause 5 of the

The complainants submlged

- &%ﬁ'

MoU dated 03. 08 2917 %agﬁeég '-Zro' gwe an- Anvestment return of

Rs.26,000/- per month qnd the montljaly as;sqred return had to be paid
to the complalnants untll the comn:ljéh eément 'of the first lease on the
said unit and the said amount on account of assured return was to be
paid after the receipt of entire 24 instalments by the respondent.
However, the respondent has failed to make any payment to the
complainants against the assured return in utter contravention of its
own commitment from the effective datei.e., 05.08.2019. The total basic

sale consideration of the allotted space was Rs.24,24,232/- and the
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complainants have paid a sum of Rs.29,27,232/- against the same i.e.,

more than the total sale price.

16. An MOU can be considered as an agreement for sale interpreting the
definition of the agreement for “agreement for sale” under section 2(c)
of the Act and broadly by taking into consideration the objects of the
Act. Therefore, the promoter and allottee would be bound by the
obligations contained in the memorandum of understandings and the

promoter shall be respon51ble EOLaIl obligations, responsibilities, and

'-'eement for sale executed inter-se
oA
them under section 11(4) [a) § he J

functions to the allottee as per

An agreement defines the rights

and liabilities of both the @31' éghe promoter and the allottee and
marks the start of enew cor;atra_"g:gaLre‘Iatfonshlp between them. This

STt )
contractual relatlonshlp gives' rise to) ﬁ:ture agreements and

transactions betwe%ngthem T herefore,"dlfferent kKinds of payment plans

'v&@v&&'

were in vogue and Leggl w1th1p the meanmg of the agreement for sale.
iR
S ag _- j_ £i ;s the transaction of assured

One of the mtegral parts ft
@kv

return inter-se parties:

3 Aoreen Togsale after coming into force
of this Act (i.e., Act of 20 16) W%H*be*fﬁ"he prescrlbed form as per rules
but this Act of 2016 does n

rey r'{e the agreement entered between

promoter and allottee prlog to ;:om;ng.mto force of the Act as held by

the Hon’ble Bombay- ngh Court in.case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (Writ Petition No.
2737 of 2017) decided on 06.12.2017. Since the agreement defines the
buyer-promoter relationship therefore, it can be said that the
agreement for assured return between the promoter and allottee arises
out of the same relationship. Therefore, it can be said that the real estate
regulatory authority has complete jurisdiction to deal with assured

return cases as the contractual relationship arise out of agreement for
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sale only and between the same parties as per the provisions of section

11(4)(a) of the Act of 2016 which provides that the promoter would be

responsible for all the obligations under the Act as per the agreement

for sale till the execution of conveyance deed of the unit in favour of the

allottees. Now, two issues arise for consideration as to:

i. Whether authority is within the jurisdiction to vary its earlier stand
regarding assured return due to changed facts and circumstances.

ii. Whether the authority is competent to allow assured returns to the

iil.

While taking up | the cases of Brh:mjeet % ?lnr Vs. M/s Landmark
Apartments Pvt. Ltd (complamt ?% 141 of 20518) and Sh. Bharam
Singh & Anr. Vs. Veneta?n LDP Pro;ects LLP”/(complaint no 175 of
2018) decided on 07. 98 2018 and 27 11 2918 respectively, it was held
by the authority that 1t-:hasz.ne. juﬁgcﬁ?:tlgn to deal with cases of assured
returns. Though in those cases ~'tl"i‘e issue of assured returns was

involved to be pald hg the buﬂ'd

Tq

T to-an allottee but at that time, neither
the full facts were brought befoe _the authorlty nor it was argued on
behalf of the allottee that on-.-.thehbasas-uof contractual obligations, the
builder is obligated to pay that amount. However, there is no bar to take
a different view from the earlier one if new facts and laws have been
brought before an adjudicating authority or the court. There is a
doctrine of “prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved because

the repeal would otherwise work hardship to those who had trusted to
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its existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil) 1058 of
2003 decided on 06.02.2003 and wherein the hon’ble apex court
observed as mentioned above. The authority can take a different view
from the earlier one on the basis of new facts and law and the
pronouncements made by the apex court of the land. It is now well

settled preposition of law that when payment of assured returns is part

and parcel of builder buyer’s agree@ent (maybe there is a clause in that
A2

memorandum of understanding or
terms and conditions of the afg gm fa unit), then the builder is liable

hon and Can't take a plea that it is not

T

to pay that amount as agreed ﬁ
liable to pay the améunt’ of ass w;%urn Moreover an agreement for
sale defines the bmlder -buyer: ;el;henshlp So it can be said that the
agreement for amured retﬁrns beéween the promoter and allottee
arises out of the same relahonshlp and is- marked by the original
agreement for sale. Therefore, it can be gald that the authority has
complete ]Ul‘lSdlCthl’l w1tlmn§“§’ﬁect; to assured return cases as the

contractual relationship al‘lSéS“OUt' of the agreement for sale only and

between the same contracnng rties to agreement for sale. In the case

in hand, the 1ssue of assur,ed rexurns lS on the basis of contractual
obligations arising. between t:‘heg par~t1es In cases of Anil Mahindroo &
Anr. v/s Earth Iconic Infrastructure Pvt. Ltd. (Company Appeal (AT)
(Insolvency) No. 74 of 2017) and Nikhil Mehta and Sons (HUF) and
Ors. vs. AMR Infrastructure Ltd. (CA NO. 811 (PB)/2018 in (IB)-
02(PB)/2017) decided on 02.08.2017 and 29.09.2018 respectively, it
was held that the allottees are investors and have chosen committed
return plans. The builder in turn agreed to pay monthly committed

return to the investors. Thus, the amount due to the allottee comes
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within the meaning of ‘debt’ defined in Section 3(11) of the I&B Code.
Then in case of Pioneer Urban Land and Infrastructure Limited &
Anr. v/s Union of India & Ors. (Writ Petition (Civil) No. 43 of 2019)
decided on 09.08.2019, it was observed by the Hon’ble Apex Court of
the land that “..allottees who had entered into “assured
return/committed returns’ agreements with these developers, whereby,
upon payment of a substantial portion of the total sale consideration

upfront at the time of execu tIOH agreement, the developer undertook to
P 2 - P

pay a certain amount to allottees "‘f&»monthly basis from the date of
execution of agreement till thg}_ 5
allottees”. It was furthgr thd 4
assured return schémef h;ﬁt e ?;'

“n;
which became cle%atz fr;om the-deve oper s annual returns in which the

meeaal effect of a borrowing’

amount raised V\{as shown as comgmtgnent chirges under the head
“financial costs”. Aswgesult such allotteesewere held to be “financial

creditors” within the meanmg of sec&on@S(j) of the Code” including its

treatment in books of accoum;s 0--___ -

9 -'_a
-a .

promoter and for the purposes of
income tax. Then, m the l'ﬁ@est pronouncement on this aspect in case
| e A ol Mmetfts ngfare Association and
Ors. vs. NBCC (Ind:a) Ltd wand Ors [24 03 2921 SC): MANU/ SC/0206

/2021, the same'view.was foﬂowed as taken earlier in the case of

Pioneer Urban Land Infrastructure Ld & Anr. with regard to the
allottees of assured returns to be financial creditors within the meaning
of section 5(7) of the Code. Then after coming into force the Act of 2016
w.e.f01.05.2017, the builder is obligated to register the project with the
authority being an ongoing project as per proviso to section 3(1) of the
Act of 2017 read with rule 2(0) of the Rules, 2017. The Act of 2016 has

no provision for re-writing of contractual obligations between the
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parties as held by the Hon’ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India &
Ors., (supra) as quoted earlier. So, the respondents/builders can't take
a plea that there was no contractual obligation to pay the amount of
assured returns to the allottee after the Act of 2016 came into force or
that a new agreement is being executed with regard to that fact. When
there is an obligation of the promoter against an allottee to pay the

amount of assured returns, the :

can 't wriggle out from that situation
I g%?Act of 2016, BUDS Act 2019 or

‘ "201@‘,1 ‘came into force, there is
W‘m_*;{ i
bar for payment of assured returns to an gllotfee But again, the plea

- '%§

~&

merit. Sectlon Z(4] of the above

§ iy

mentioned Act d’eﬁnés the worél %eposrlt ‘as. an amount of money

with or without any benf;ﬁ} mgt%

other form, but does.not mclude

m of mtere,st, bonus, profit or in any

(i) an amount received.in the caupséaj}ar for: th&purpase of business and bearing
a genuine connection to such business including

(ii) advance received in connection with consideration of an immovable property,
under an agreement or arrangement subject to the condition that such
advance is adjusted against such immovable properly as specified in terms of
the agreement or arrangement.

A perusal of the above-mentioned definition of the term ‘deposit’, shows
that it has been given the same meaning as assigned to it under the
Companies Act, 2013 and the same provides under section 2(31)

includes any receipt by way of deposit or loan or in any other form by a
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company but does not include such categories of, amount as may be
prescribed in consultation with the Reserve Bank of India. Similarly rule
2(c) of the Companies (Acceptance of Deposits) Rules, 2014 defines the
meaning of deposit which includes any receipt of money by way of

deposit or loan or in any other form by a company but does not include:

() as an advance, accounted for in any manner whatsoever, received in
connection with consideration for on immovable property

(ii) as an advance received and as allowed by any sectoral regulator or in
accordance with directions of Central or State Government;

So, keeping in view the aboverm“_"_" provisions of the Act of 2019

1 case v E- ere he has dep051ted substantial
o il ) ‘!ig*“l %
amount of sale consideration against
ir .'<_. .
builder at the time’ of@ooklnm;‘ nme

**"%8\»

upon between thel;m e ~ -\
§ w? \fg ']. By b
gte;cl thf: Barmmguof Unregulated Deposit

The Government of‘il%dla en@c

Schemes Act, 20 19 ?o %b;'oynd 951;J a 'omprehgnmve mechanism to ban
; I J s

‘ _s__,_s *fhan deposits taken in the
ordinary course of businggs %nﬁg ﬁ' t the interest of depositors
and for matters connecteg thgr Ehvor mgldental thereto as defined in
section 2 (4] of the BUDS Act 26;9,mgntldned above.

It is evident from the perusa]{ “i; sectlon 2(4] (I)(ii) of the above
mentioned Act that “the adfrances* received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are adjusted
against such immovable property as specified in terms of the agreement
or arrangement do not fall within the term of deposit, which have been

banned by the Act, 2019.
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23.

Moreover, the developer is also bound by promissory estoppel. As per
this doctrine, the view is that if any person has made a promise and the
promisee has acted on such promise and altered his position, then the
person/promisor is bound to comply with his or her promise. When the
builders failed to honour their commitments, a number of cases were
filed by the creditors at different forums such as Nikhil Mehta, Pioneer
Urban Land and Infrastructure which ultimately led the central

government to enact the Bannmgwgf Unregulated Deposit Scheme Act,
2019 on 31.07.2019 in pursu

Scheme Ordinance, 2018. -.;5,

ﬁétlb&Banmng of Unregulated Deposit
h e moot question to be decided is

as to whether the scheg;nes ﬂoa}é lle,r by the builders and promising

as assured returns ﬁmth@sbam enwof units are covered by the
lar 1s§u§ for consideration arose
before Hon'ble RERA i’anchkﬁhwlh case Baldev Gautam VS Rise projects
Private Limited (REM-PKL 2068 ZQJ 9) where in it was held on

11.03.2020 thata bullderls llableféto pay mgnthly assured returns to the

abovementioned A& or not. A51

complainants till possessmn OW%: peg_;ive apartments stands handed
over and there is no 1llegahty imhfﬁegard

'venun”the %UDS Act 2019, has the
same meaning as 3551gned to 1t,lg1d§er._theqCOgmpames Act 2013, as per

The definition of %erm deposif

section 2(4)(iv) (1) ie.; explanatfbﬂa sub-clause (iv). In pursuant to
powers conferred by clause 31 of section 2, section 73 and 76 read with
sub-section 1 and 2 of section 469 of the Companies Act 2013, the Rules
with regard to acceptance of deposits by the companies were framed in
the year 2014 and the same came into force on 01.04.2014. The
definition of deposit has been given under section 2 (c) of the
abovementioned Rules and as per clause xii (b), as advance, accounted

for in any manner whatsoever received in connection with
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consideration for an immovable property under an agreement or
arrangement, provided such advance is adjusted against such property
in accordance with the terms of agreement or arrangement shall not be
a deposit. Though there is proviso to this provision as well as to the
amounts received under heading 'a' and ‘d’ and the amount becoming
refundable with or without interest due to the reasons that the
company accepting the money does not have necessary permission or

approval whenever required to.deal in the goods or properties or

necessary permlssmn%or) a%pn

L
.‘J’l

advance and wougd Be tonSIdered d as deposnt as per sub-clause 2(xv)(b)

J&%”%_

but the plea advaileed in this’ r;egard is devoid of merit. First of all, there
is exclusion clause, to se(;tlon 2 (x%%v)(li] wfuch provides that unless

specifically exclude d under th%s clau$e Ear;éer the deposits received by
,,,,, )

V4
the companies or the' buildef&as c?ﬁyanee were considered as deposits

reference in this regard may be glven to clause 2 of the First schedule of
Regulated Deposit-Schemes framed*un‘der sectlon 2 (xv) of the Act of

2019 which provides as under:_

(2) The following shall also be treated as Regulated Deposit Schemes under this Act
namely:-

(a) deposits accepted under any scheme or an arrangement registered with any
regulatory body in India constituted or established under any statute; and

(b) any other scheme as may be notified by the Central Government under this
Act.

The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be offered
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26.

27.

28.

within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. So, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of filing a complaint.

It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 2016 for the project in

question. However, the prolect mp h1ch the advance has been received

%9 rgheﬁto the complainants besides

@uﬁt'&pald by the complainants

within a certain perlod How*ever*m"“ﬁew of taklng sale consideration

by way of advance the leldgﬁ: pg?mlgeg certaln amount by way of
assured returns for a certain pemod So .on hlS failure to fulfil that
commitment, the-allottee hasxaamght 0 approach the authority for
redressal of his grievances by way of filing a complaint.

The authority under this Act has been regulating the advances received
under the project and its various other aspects. So, the amount paid by
the complainants to the builder is a regulated deposit accepted by the
latter from the former against the immovable property to be

transferred to the allottee later on. If the project in which the advance

has been received by the developer from an allottee is an ongoing
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project as per section 3(1) of the Act of 2016 then, the same would fall

within the jurisdiction of the authority for giving the desired relief to
the complainant besides initiating penal proceedings.

29. Therefore, the authority directs the respondent/promoter to pay
assured return from the date the last instalment was paid i.e,
05.07.2019 by the complainants till offer of possession of the allotted
unit/spaces.

30. Admissibility of delay possessu{n charges at prescribed rate of

interest: The complalnant\_?itf:""r"ékmg delay possession charges

such rate as may be prescrlbedﬁand it hasglgéen%prescrlbed under rule

15 of the rules. Rulei 5 has. been.;e duced as;u-nder -

Rule 15. Prescnbed rate of mteté“ st- | rowsotosecnon 12, section 18

and sub-sectio (4) andqsubse on (7) of section 19]

(1)  For the purpose: of pm S0 & wegﬁéa@ f§, section 18; and sub-
sections (4)and. Wﬂwgf.ﬁﬁﬂﬂ % le “interest at the rate
prescribed” shaU be fhe Sgggeﬁarﬁ( gﬁnd;a highest marginal cost
of lending rate +2 9%

Provided t!natm ca% thisﬁ te

rate (MCLR)-is n t shall
lending rates ﬁzhﬁﬁe St :"4‘;? n!i' dmay.fix from time to time
for Iendmg to.the g ' A
31. The legislature in, 1t§rw15§ suf)ordlhhte legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

32. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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on date i.e., 03.01.2024 is 8.85%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.85%.

33. The definition of term ‘interest’ as defined under section 2 (za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest" means the rates rt;af m{erest payable by the promoter or the
allottee, as the case may be P ;

(i) rom the allottee by the promoter,
ai'beequal to the rate of interest which the

I ) "qyth,gﬂattee in case of default;
(i)  the mteresgyp ﬁ e ‘ﬁe{ }ff«the allottee shall be from

the date th I received the'amount or any part thereof till
the date the gmoumﬁmﬁa‘i?bthe '-ﬂgrid interest thereon is
reﬁmdeﬂ tmc; the intérest payable by t. I’ ttee to the promoter
shall be from the date. the’a %ttee def Its in payment to the
promoterssaﬁf%the dqte zhm 0 I “d |

m Al i] Y

25. The builder is hable xo g;ay that amo tas @gxgeg upon and can'’t take a

plea that it is not llébLe' toﬁaythe,gam}ouﬁt efé;ssured return. Moreover,
i g: L;_ F
an agreement deﬂnes ehe*bmﬁ /5 yer gelatlonshlp So, it can be said

that the agreement ?_for assur?d r"”iturns between the promoter and

a %%nd lsﬁgnarked by the original

allotee arises out of the sa m e“g

I:t

agreement for sale NTIDHIC DAL

26. To answer the above propomtken 'ﬂ."lS ivorthwhlle to consider that the
assured return is payable to the allottees on account of a provision in
the BBA or in a MoU having reference of the BBA or an addendum to the
BBA or in a MoU or allotment letter. The assured return in this case is
payable from the date of 05.07.2019 till the commencement of the first
lease on the said unit.

27. The rate at which assured return has been committed by the promoter

is Rs.26,000/- per month. If we compare this assured return with
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delayed possession charges payable under proviso to section 18(1) of

the Act, 2016, the assured return is higher. By way of assured return,
the promoter has assured the allottees that they would be entitled for
this specific amount till the commencement of the first lease on the said
unit. Accordingly, the interest of the allottees is protected even after the
due date of possession is over as the assured returns are payable from

the 05.07.2019 after deduction of Tax at Source and service tax, cess or

any other levy which is due and payable by the allottee(s) to the
L }ﬂ-‘ﬁd,;

company and the balance sa?f aléeratlon shall be payable by the

delayed possessxon Charges after due date of stsessmn is served on

payment of assureg return afteadue date oﬁ possessnon as the same is

sw%e &

to safeguard the Interest of tlge aﬁottees asghelr money is continued to

i U
1e pgomlsed due date and in return,

be used by the promoter e&en@fter
We

reasonable and comparable w1th the delayed possessmn charges under
section 18 and assured return ST payable even after due date of
possession till the commencement of the first lease on the said unit. The
allottee shall be entitled to assured return or delayed possession
charges, whichever is higher without prejudice to any other remedy
including compensation. In the present case, the assured return was
payable till the commencement of first lease. The project is considered
habitable or fit for occupation only after the grant of occupation

certificate by the competent authority. However, the respondent has
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not received occupation certificate from the competent authority till the
date of passing of this order. Hence, the said building cannot be
presumed to be fit for occupation. Furthermore, the respondent has put
the said premises to lease by way of executing lease deed date
10.07.2020. In the absence of occupation certificate, the said lease
cannot be considered to be valid in the eyes of law. In view of the above,

the assured return shall be payable till the said premises is put to lease

company till the cpmmencement 6?‘ the ﬁrstglease; on the said unit as per
the memorandum of Qnderstaéndlng ! '

Directions of the author:;y ERYF

Hence, the authorlty hereby passes thlssoﬁler and issues the following
directions under sectlon 37 6t’° "’tﬂe AC? to ensure compliance of
obligations cast upon the pro "'ﬁioterﬁ? per the functlon entrusted to the

authority under s%e

i. Since assured rgiurns bemgon hlgherslde are allowed than DPC
so, the respondent is dni’ect:efdé to pay the arrears of amount of
assured return at the rate i.e., Rs.26,000/- per month from the
date i.e,, 05.07.2019 after deduction of Tax at Source and service
tax, cess or any other levy which is due and payable by the
allottee(s) to the company till the commencement of the first
lease on the said unit as per the memorandum of understanding.

ii.  The respondent is directed to pay arrears of accrued assured

return as per MoU dated 03.08.2017 till date at the agreed rate
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within 90 days from the date of this order after adjustment of

outstanding dues, if any, from the complainants and failing
which that amount would be payable with interest @8.85% p.a.
till the date of actual realization.
ii.  The respondent shall not charge anything from the complainant
which is not the part of the agreement of sale.
31. Complaint stands disposed of.
32. File be consigned to registry.

(Ashok'S
Mem
Haryana R ority, Gurugram
Dated: )50 2024 Sensmsens

GURUGRAM
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