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1.

2.

3.

Complaint No. 4246 of .202?,6707 of
2022, 6801, of 2022, 27 7 3 of 2022, 6686
of 2022

ORDER

This order shall dispose of all the five complaints titled as above

filed before this authority under section 31 of the Real Estate

(Regulation and Development) Act,2016 (hereinafter referred as

"the Act"J read with rule 28 of the Haryana Real Estate [Regulation

and Development) Rules,2017 (hereinafter referred as "the rules")

for violation of section 11[a)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all its

obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the

project, namely, "Assotech Blith", Sector-99, Gurugram, being

developed by the same respondent/promoter i.e., Assotech

Moonshine Urban Developers Pvt Ltd. The terms and conditions of

the buyer's agreements fulcrum of the issue involved in all the cases

pertains to failure on the part of the promoter and seeking award of

refund the entire amount along with intertest.

The details of the complaints, reply to status, unit no., date of

agreement, possession clause, due date of possession, total sale

consideration, total paid amount, and relief sought are given in the

table below:

Proiect Name and Location "Assotech Blith", Gurugram

PaEe 2 of 28
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cR/4246

/2022
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Rs.

6r,67 ,t25 /

AP:-

Rs.

50,27 ,483 /

Refund

along

with

interest

AO

cR/6107

/2022

Anu

Saxena

and Usha

Saxena

Assotech

Moonshi

ne Urban

Develop

ment

Private

Limited

DOF:-

22.O9.20

H
CI

.01..2A7 )1.207

RAlv

BSP:-

RS.

89,52,309 /

AP:-

Rs.

67 ,3s,000 /

Refund

along

with

interest

Page 4 ofZB

I Comptaint No. 424 6 ot ZOZ2, 6LOt ot

I 3?110;2ro 
r,t, o 12, 27 7 3 o t 2 o 22, 668 6

7

)

Jt+o+,
14th

looo.

I luuu 
*'

1(rrr".-

1"",



* HARERT
Hh ounuennrrl

I Complaint No.4246 ot 2022.6tO7 ot

| 2022,680 r ot 2022,2773 of 2022,6686

3 I cR/6801 73.07.201

2
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The aio.esard-imptarndh J I I

promoter on account or uiotrti,fi 
uy tt'" c"ffiaina. ttliir,ri*,e

p,.a.,,r6, L^! 
of the builder buyer,s agreementexecuted between the parties in 

r -' - q6'I cc,rrerrt

over rhe possession * r*,n" r'il,".t""li:X]il.i,tr#::T:
entire amount along with interesL

co.pl.rt No. +2+6 orziiliro=ioi-
:r.::,.2ou 

I or 2022,2773 ot2o2z,6686
of 2022

booking

i.e.05.02.2

0131

4.

5. It has been decided to tr
non-compriance orr,r,r," 

t'nl said complaints as an application for

/respondent in ,".a. or 

tot' oo"gations on the part of the promoter

authority to ensure .ontutt'on 
34(0 ofthe Act which mandates the

promoters,,n" r,,",,""0]ojl'J;"":ruI-# ::::::;" j|,,the rules and the reguiations made thereuncler.6. The facts of all
comptainant[sJla,otteeJsJarl atso'T;:i]:t",,t,::,n:r"0":::
mentioned case, the particurars of compraint arr" b"r.,rg no.CR/ 4246 /ZO2Z case titl€
Moonshine uruan oevek 

as Aniani portfolio LLp v/s Assotech

lead case in order to d"t 

p private Limited is being taken as a

rerund rhe un,i.",,oun,,iJ[;:j';,::t or the arottee(s) qua

A. Unit and proiect related details

7. The particulars of the project, the details ol.sale consideration, theamount paid by the comprainant, date ofproposed handin over thepossession and delay period, if any, have been detaile-d in thefollowing tabular form:

PaCe 7 of ZB

./



m HARERI
S*eunuennl,l

Information

Name and location oi the "ar.ot"ch Alirhia;to;EE;F;
Nature ofthe profict Group housing piyect
Area ofthe project 72.062 acres
DTCP License 95 of 2071ait"a zarOzOr r
valid up to 27.10.2024
Licensee name M7s Moonshine OevJoper-rivate

Limited &

M/s Uppa) Housing private Limited
RERA registere{not
registered

Regirt"r.d uiJ" .egtrtEtlon No. B-of
2017.dated 23.08.2017

Valid up to 22.08,2023
Aliotment letter 31.72.2012

(As on page 27 ofcomplaint]

[No builder buyer agreement has
been executed inter_se parties, but a
similar document containing rjghts
and Iiabilities of both the pa.tres has
been placed on record)

Unit no. A-1904, 19tr, floor
Unit area admeasuring- 

-
1365 sq. ft. (super-area)

(As on page 27 ofcomplaint)

Payment plan Construction linkeJpffi nt plan

Possession clause As per Clause 1-(I),
The possession of the qpartment shall
be delivered tu the qllottee(s) by the

Page I of28
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date of allotment subject to the force
maleure, circumstonces, regular and
timely payments by the intending
ollotte:(:), avqilqbitity of building
mqterial, change of laws by
govern me nto I / locol o uthori ties, et c.

(Emphasis supptied)
Grace p"riodilause

As per CIause 19(IIJ,

ln case the Company is unable to
construct the apartment within
stipulated time for reosons other than
as.slo.ted in sub_clquse t, ond further
wtnin a grace period of six months.
t.he Company shqll compensate the
tntending Allottee ls) [or deloyed
period @Rs. t0/- per sq. ft. per month
subject t0 regular and timetv
plyments of oll instalmenrs bv rie
Allottce (s). No delayed charges sho
oe poyoble wihin the grace perad.
Such comp sotion sholl be adjustcd
in thc outstanding dues of the Allottee
(s) ot the time of hlnding ovcr
possession

Due date of aet,ve.y of
possession

37.12.2016

(Calculated from date of allotment
letter dated 31.72.2012 with grace
period o[6 months as per clause t 9(llJ)
(crace-period is ollowed)

Total sale consideration
Rs. 61,67 ,1,25 / .

[As per allotment letter dated
37.12.201,2 on page 2Z of the
compiaintJ

Page 9 of 2B
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Il.

Facts ofthe complaint:

The complainant made the following submissions in the complaint:

i. The Complainant approached the Respondent to explore the
units in the Housing project namely ,,Assotech 

Blith,,
(hereinafter referred to as tl
Haryana. rhat th e ."rr", :::"J;;f 

t 

,',':"*].';il-:l;
picture of the subject housir

sha, be a state orart r."r,::;:1"":';:T:j:1j::::?::
kinds with multi-storeyed buildings, individual flats and
facilities/ amenities. It was represented by the Respondent that
all necessary sanctions and approvars had been obtained to
comprete the proiect and the said pro]ect wi, be deveroped and
possession will be handed over within the promised tinre
frame.

The allotment letter issued in favour of the complainant on
31.12.2012 by the respondent. That rhe respondent has been
allotted a flat Bearing No-1904 in Tower_A.
That the Complainants had earlier opted for construction linked
plan which is duly recorded i;

th e sa i d Fr at n,y".,. a g." u, I 
j: ";:: 

lH "-:.:t"",:;1":Tj
incorrect and false statement in its acivertisement material in

lll.

Complaint No. 4246 o f 2O2Z,6ti;
2022,6801 of 2022,2773 of 2022,6686
of 2022

Amount paid by the
complainant Rs.60 ,27 ,483 / -

(As per applicant ledger dated
19.09.2020 on page I3 ofcomplaintJ

Occupation certificate Not obtained
0ffer ofpossessGn Not offered

Page 10 of 28
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lv.

respect of the proiect ,Assotecr

Haryana. rhe information r,":"''J';r: r**l;lrltrll
website was false and incorrec
proper permissions and the cl' 

The respondent did not have

was arso incorrec,. 'nttruction related information

That the Respondent had promised to complete the profect
within a period of 42 months from the date of execution of theAllotment Letter/ Builder Buyer Agreement. The time period
promised in the Flat Buyer,s Agreement to handover the flat inquestion is 30.06.2016, .biit the Respondent has failed to
complete the project in the said Umeframe, resulting in extreme
kind of mentai distress, pain and agony to the Complainants.
That the Complainants till date have paid a total sum of Rs.60,27,483/- against the total sale consideraHon of Rs.
67,67,725/-. The Complainant till date has made a payment of
more than 950lo of the total sale consideration.

vi. That the intention of the F

the besi n n i ns an d that,. ffi:T::x", :i:"J:i ;:::::T
conditions of the Allotmet
dated3L.1.2.20L2.rr"*,:t:::",'i#:::,::::::::,ffi,

unfair, unjust, unconscionablg oppressive and one sided.
Moreover, a perusal of tl
abundantly clear thar,r", ::":",:T;T ;::::':, ;:Tr:
disparity between the bargaining power and status of the
parties involved. It is clearly evident that the Respondent has
imposed completely biased terms and conditions upon the
complainant, thereby tirting the balance ofpower in its favour.

Complainr No. 4246 o f ZOZZ,ii .J
2022.680t of 2022,2773 of 2022,6686
of2022

Page 11 of2g
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vii. That the bare reading or,n" r@

Builder Buyer Agreement dated 31.12.2012 show the

Complaint No. 4246 o t ZOZZ, etrf i
2022,26801, of 2022,2773 of 2022,6686

unfairness and arbitrariness c

buyers. The respondent 
""," 

tnt tut't imposed upon the

highhanded and unrair r,,,,ro::'l'-:t-^:::itrary 
power and

thereby imposing a, riabirities 
ls apparent on face of record,

and conyenientry relieving,,r# #HTi,r::::]":Tl:
part.

o

C.

vi,i. The Respondent has sold the proiect stating that it will be next
landmark in luxury housing and will redefine the meaning of
luxury but the respondent has converted the proiect into a
concrete jungle. There ar

ix. rhe Respondent r". r,:;;;':;:'f:il:jl.::Ti:;',n"
contract by inordinately delaying in delivery of the possession.
The Allotment Letter/ Builder Buyer Agreement dated
31 122012 and the proiect was to be compreted in 42 months.
The respondent has committed various acts of omission and
commission by making incorrect and false statement in the
advertisement material as well as by committing other serious
acts as mentioned in preceding paragraph. The project has been
inordinately delayed for around 6 years. The respondent has
resorted to misrepresentation. The comprainants therefore
seek refund of its entire investment along with interest @ 1g%
p.a. as well as compensation.

Reliefsought by the complainant:

The complainant has sought following relief(s);

Page 12 of28
a/
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D. Reply by respondent:

10. The respondent by way of written reply ntade following submissions.
i. That the respondent is

Limited, which ,. , 
,n orro.,u,e company of M/s Assotech

d evel o p e r. e n j oyi ns a n ;J":t1, 
"' 

::r r:]lTT: J:: :T::industry for the disciplined and time bound execution ofprojects undertaken by it comprising of residential, commercial/ IT parks, retail, etc.

79.0g.2006 and was .The 
respondent was incorporated on

private Limited 
"no 

,n 

ntt''"' promoted by Uppal Housing

Assotech Limited by 
"*tnu 

'utt 
20LZ' was acquired by M/s

dated. 19.o1.z01zrno ,utu''on 

of share purchase Agreement

add ress or,n. .",0",0.1i ill' ff :":r,1..i:,T,,,;ffi:"i:
company, i.e., M/s Ass

ad d ress and co rporate :j:::,,T T: .t:::,I:,':::T;:
Assotech Limited were same.

ii. That in year 2010, the c

{an or 2o3o,,,;;;;: -:il:'ffi"#.: :lji:J':::
proposed an expressway on the Northern side of the ciry,known as Northern peripheral Road (NPRJ, now commonly
known as Dwarka Expre
2012. soon after the,"ttt"'which 

got finarised by year

demand ofresidential and 

ster Plan 2030 became pubric, the
commercial projects in the vicinity of

i. Direct the respondent ,o .ur*i,r,.Iil amount paid by thecomplainant to the respondent
|r,^ _-- till date along with interest atthe prescribed rate underAct of 2016.

v

comptainr No. 4246 o r zoiZii, 
^, 

-
2022.^680 L of 2022,2773 of 2022,;;686
of 2022

Page 13 of 28
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the expressway skyrocketed by multiple folds. In order to cater
to such skyrocketed demand of the consumers for the
residential units, the respondent on 20.07.2012 entered into an
investment agreement with M/s Assotech Limited and FDI
Investors, Mallika SA Investments LLC for the development of
the residential project and launched the residential pro.iect
known as 'Assotech Blith,, Sector _ 99, Gurugram (hereinafter
referred to as,,Said project,,J which has been conceptualised
and promoted by the respondent. It is pertinent to menuon
here that in terms of iii! jnvestment agreement, the share_
holding of the M/s Assotech Limited was 50.010/0 and the share_
holding of M/s Mallika SA Investments LLC was 49.990/0. lt is
also pertinent to mention here that for the construction and
development of the said prol.ect, the respondent had raised
money by issuing 18% Optionally Convertible Debentures.
That the development of rhe Said project including Civil,
Internal and External Electrical, plumbing, Fire Fighting,
Common services and all external development along with the
internal development was awarded by the respondent to M/s
Assotech Limited (hereinafter referred to as ,Contractor

Company') vide ,Construction 
Contract Agreement, dated

03.04.2012.It is pertinent to mention here that after execution
of the aforesaid Construction Contract Agreement, M/s
Assotech Limited was operating in two roles, i.e., on one hand it
was the majoriry share-holder of the respondent and on the
other hand it was the contractor of the respondent.

Complaint No. 4246 o f 2022,6107 of
2022,6801. of 2022,2723 of 2022,6686
of 2022

lll.

PaEe 14 of Zg
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ly. That the complainanrc in order . b"y;;;.ry;;.
upcoming part of Gurgaon, acting through their property
dealer, had approached the re
and eraborate enquiries *,r,, ;:.i:,tiit"#':: ;:11"J
Proiect and after completely satis$ring themselves with regardto the Said proiect, competence and capability of the
respondent and the Contrac

undertake the construcuon, r"j]i,J;:T, ffiX#
of the Said project, the complainants proceeded to book the
apartment in the Said prorect.

v. That the Said project was going at a very great pace and was
right at schedure, if not at a pace faster than the schedure ti, the
year 2015, however, in the mid of 201,5, the Contractor
Company faced a litigation in the Hon,ble High Court of Delhi
and on 08.02.2016, the L

con rracto r co mpany,"," J:;;l-::ii:ff:: :: ::: :::i::
dated 08.02.201,6 in Company petition No. 357 of 2015. The
Hon'ble High Court of Delh

the officiar Liquidator,r.J:r:j::"":;:;:::i:: ;::,"#::
to the court as the provisional Liquidator and the rights and
authority of the Board o[ D.rrectors of the Contractor Company
were taken by the OL. Now, the Directors became Ex_Directors
and Ex-Management of the Contractor Company have to work
under the supervision of the provisional Liquidator / OL so
appointed by the Hon,ble High Court of Delhi and rhus the
directors did not have any power to take any action. It is also
pertinent to mention here that vide same order, the Hon,bie

Complaint No. 4246 o f 2022,6ti;
20-22,6B0t of 2022,2773 of 2022,6686
of2022

Page 15 of28
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High Court of Delhi a,...,ua ,i," Om*llqria*ton ]o
appointed by the Hon,ble Court to seal the premises of thecontractor company and as the registered address and the
corporate address of the respondent was same as that of the
contractor company, due to this very reason the office of the
respondent was also sealed by the Hon,ble High Court of Delhi.
Hence, due to the provisional Liquidation of the Contractor
company and order of the Hon,ble High court of Delhi, the
construction work ofthe Said prorect got interrupted.
That in terms of the ordii dat

co u rt or D er h i, rn 
" 
."nrr"."t;:" #.'# jj::IIl;T::

taken over by the Official provisional Liquidator and thus the
construction of the Said pro.

officiat provbionr, r,ur,o*j;tn:;:ff" ;Til:":,.'J ;::interrupted on account of non_payment by the various allottees
towards the demand raised by the respondent for the
construction ofthe Said project It is pertinent to mention here
that the complainants herein were one of the defaulters of the
payment and every time a large sum of amount was due and
payable by the complainants to the respondent. It is pertinent
to mention here that since 17.09.201g, i.e., way before the date
of filing of the present complaint, the complainants were in a
default of more th anRs.77,49,233/_.

That as the development of
awarded to the contractor ao,tn" 

t"'o Project was already

concern in terms of the,r,,, or r'o'n'' 
which was still a going

the Hon,ble Hish court 
"r, Jtj:r":,:JI H::T:::::l

comptainr No. 4246 o t zOziiii
20^22, 680 L of 2022, Z? 7 3 of 2022,;;656
of 2022

vi.

vlt.
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273 read with section 27S and section ZSO ,f ,h;;;;,
4cr,2073 and the settled law laid down by the Supreme Court
of India which was reiterated

vikas Nisam Limited versus Ami:J:;,::::'::;:;:,';l
9241, of 2079), the respondent neither could undertake the
development of the said project itself nor to award the
development of the Said proiect to any other party.

vIlt. That in order to know about the financial health of the
contractor company, the Hon,ble High Court of Delhi passed an
order for conducting the Forensic audit of the Contractor
Company. In the report filed by the auditor, the financial
statement of the contractor company transpired that an amount
of Rs. 228.45 Crores has been recoverable by the contractor
company to its Associate/Subsidiary Companies which has
been paid to the Associates/Subsidiary Companies as loans
and/or advances and thus the Hon,ble High Court vide order
dated 21.01.2079, ordered for

advances even though ,n" ,r" 
tuto'ut' of such loans and/or

me we re not on that day. It is
pertinent to mention here that
and in terms orthe Hon,bre *J:illtfjffiilXr"#
was supposed to return a sum of Rs. 9g.62 Crores to the
contractor company which it had received as loan and/or
advances. It is also not out of place to mention here that order
of recovery of Rs. 9g.62 Crores, which were not even due at that
time as the same is in form of se

by the Hon,bre Hish court ",#ifft:J',,'J"'..ff,ool::::::

Complainr No. 4246 o t ZOZZ, Anii
2022,26807 of 2022, 27 73 of 2022, 6686
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That on 11.02.2019, in view of the revival plan submitted
before the Hon,ble High Court of Delhi, the Hon,ble High Court
appointed a Court Commissioner _ Mr. Justice N.K. Mody (Retd.)
to supervise the affairs of the Contractor Company as a whole
and the same were kept on priority for the completion in terms
of the order of Hon,ble High Court of Delhi of even date. In
addition to the order of the Hr

the aroresaid proiects on r::ff '::: :;:T"::::H"il:
Project were not making the payment towards the demands
already raised. Now, due to th.rs very reason the development of
the Said proiect was again interrupted,
In addition to the above_ment

courtof Derhr,the.".o""o"r,'r""Tlnl:11;::::;T#::
to also comply with various orders / directions / guidelines
issued from time to time by the Hon,ble Supreme Court of India,
Environment pollution (prevention and Control) Authority,
Hon'ble National Green Tribunal, New Delhi vide which the
aforesaid Courts and Authorities ordered / directed for a
complete ban on the construction activities in the National
Capital Region [NCR), which include the district of Gurugram
for control of air pollution. On account of such complete ban on
the construction, around 74 days were such days on which
there was a complete ban. Also due to such ban by various
Courts and Authorities, the labour used to leave the place of
construction which again posed a great challenge as now the

severe financial stress, thereby leaving the respondent with no
money and no contractor to develop the said proiect with.

Complaint No. 4246 o f ZOZZ, OrO, X
2022,2680t of 2022,2773 of 2022,6686

lx.

x.
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xl,

S HARERT
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Contractor Company has to make arrangements for new
labourers and then teach them how to proceed with the work
That in addition to the aforesaid orders, the development of the
Said Proiect took another massive hit on account of the COVID _

19 pandemic which resulted in a nation vide lockdown starting
from 25rt March,2020. During this time the large number of
workers moved to their native villages / home towns in Bihar,
eastern parts of Uttar pradesh, ,harkhand, West Bengal. In view
of the situation, the Government of India considered and

examined the view of the Siates of India and various other
stakeholder and conclude that the situation of covid shall be

considered as a situation of ,Force Majeure,, s Suo Moto

extended the construction period of all projects by 9 months.

The respondent and the Contractor Company started the

construction work of the Said proiect in terms of the guidelines

issued by the Government of India from time to time.

That upon revival of the project, the respondent started the

construction in full swing and apptied for the issuance of the

Occupation Certificate on LZ.O4.20ZL, however, the same was

disallowed on account of change in the poliry of DHBVN on

electricity connection. It is pertinent to mention here that in the
year 20L8, the electricity Department came up with a new
policy related to planning for distribution of electricity in Sector

58 - 115 of Gurugram, the Electricity Department made the
policy that the wherein the builder needs an electricity
connection, the builder has to construct a sub_station in its own
pool of land for such connection. Soon after becoming aware of

xl l.
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delay in getting the Occupation Certificate. That the respondenr
has already received No Obiection Certificate from Electricity
Department and Fire Department. It is also pertinent tomention here that the respondent has already completed ama.ior part of the Said proiect and has applied fo. the issuan."
of Occupation Certificate to the
That after apprying ,o" ,n 

tontut'u' authority'

respondent sent murtipre .;.,;"."..TT::ilil:::*.,'l:
IongUme outstanding dues of Rs. 77,49,233/_ however the
respondent paid no heed to an
respondent and thus r,r,ing nl [::ffil",l';,il:i]:
provisions of the Real Estate (Regulation ,nd Developmentl
Act, 201.6, the respondent v
canceled the unit arro*ed t" -" :il;::, 

da.ted 07 '04'2022,

Comptaint no. +zqo or zozz.iit i-
2022.680t of 2022,27i3 ot 2022,;;656
of 2022

such change in policy,,hu .".ooro"r, if diiif.-iffiio
construct a sub-station in its own land which further led to

xiii.

10. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence,
be decided on the basis of these undisputed

the complaint can

documents and

s ubiect

for the

11.

E.

submission made by the parties.

Jurisdiction of the authority:

The authority observes that it has territorial as well as
matter jurisdiction to adjudicate the present complaint
reasons given below.

Territorial iurisdictionE. I

Page 2O of 28
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12. As per notification no. rtrrp@

Town and Country plannir
E^+_!^ h lg Department, the iurisdiction of RealEstate Regulatory Authority, G

District for all purpose .,,n o'""t" 
shall be entire Gurugram

present case, the project," rr" 
j:::', jH:::ffiffi ;*:;area of Gurugram district. Ther

territoriar jurisdic,,on,o 0",, *,iil"nT;llilJ.HL::s 
comprete

E. Il Subiect matter iurisdiction

13. Section 11(4)(al ofthe Act, 2016 provides that the promoter shall beresponsible to the allotte(
11(a)(aJ is reproduced ,. ;;r'"t: 

agreement for sale. section

Section 11(4)(a)

Be responsible for ol obliootions.
p,ovtsions o[ rhis Act 

";;;;:;;;;,'';:?!"'s,tbitities 
and firnctions undcr rhe

orrortee o, pter the ae;;"';;;,";:,;'":: '."!ytot,ion\ node thct eunder or Lo rhp
tote mav be, ,,tt ,n'i r"rin*iil iite ,or 

to Lhe ossnLiotion ol ollotLee. qs the
th.e ,ose moy be. ," ,nl 

"'i",ri.|,'!iLhe 
oportmenb' plot\ ot buildings. os

otrorLo" o, Lh" ,,o.pe,;,i;,:,';;;,i;.:rr,;::::L:,;;:,, rhe ossociotion o1

Section 34-Functions of the Authorityr

344 of the Act provides to ensure
th,. pr6rn61pr. ,i" ,t,",-,iiii'iii fl|pti-once 

of Lhe obtoorions ,o51 qp64
,ules ond regutartons 

^r'0"',i"lli'riili"ttote 
oqent' undet this Act ond thc

74. So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non_
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Findings on obiections raised by the respondent
F,

l/

complainr No. 4245 o r zoziii ^l-2022,-680L of 2022,Zttl ot ZOZz,Z,Oee
of 2022
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F.I Obiection regarding detay d

15. The respondent-promo,"r'"to'orru'aieurecircumstanceshas raised a contention that theconstruction of the project was delayed due to force majeure
conditions such as various

Tribunar, Environment po,u 
passed by the Nationai Green

institution of riquidation 

tion (Prevention & controll Authority"
proceedings against the contractor

company i.e. Athena Limited

shortage or rabour ,", .,"rrlli:[:il::,:;T;i: .:i:;
outbreak of Covid-19 pandemic. Since there were circumstances
beyond the control of respondent, so taking into consideration the
above-mentioned tacts, the resDon.lehr h6 .r^...- r .,
which his construction u.r,u,,'oono"nt 

ot allowed the period during
lies came to stand still, and the said

period be exciuded while calcu

in this regard is not tenabre. ,latinB 

the due date But the plea taken

is carcurated as per crause,, J;fi|,,j::;;,,:"# .l.#
out to be 26.07.2016. Though there have been various orders issued
to curb the environment polluti

or ti me. so, th e circumstance,r;:::T:',"r,::;: 
r"":: :::I:

taken into consideration tor delay In complelion ofthe proiect.
16. The respondent further allr

going on against the.on,."tt"' 
that due to litigation proceedings

Delhi Hish court vide co. ,":ff'r:.'#"I;i::: .?]H;::2015, process of provisional liquidation has been initiated against

corptrin, No. 42+e ofld? iii-
Ii 

,-i 
^2o0, 

ot 2022 . 27 7 3 ot 2022, 66u6of2022
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Complaint No.4246 of 2022,6107 of
2022, 6B0L of 2022,2773 of 2022,6686
of 2022

Assotech Limited. Due to appointment of 0.L., office of respondent

company was sealed, and various restrictions were levied, due to

which construction of the proiect was a contract inter-se respondent

and "Assotech Limited" for development of project. But it is

pertinent to note than neither the complainant is party to such

contract nor liquidation proceedings are binding on them. Hence,

there was no privity of contract with the complainant. Moreover, for

the same to be excluded while.calculating delay in completing the

construction of project, it may approach the competent

Authority/Forum for getting this time period be declared'zero time

period'. However, there is no such order placed on record by the

respondent-company, wherein such period is declared as zero-

period. Hence, the plea of the respondent on account of delay in

completion due to initiation of liquidation proceeding is not tenable.

17. As far as delay in construction due to outbreak of Covid-19 is

concerned, Hon'ble Delhi High Court in case titled as M/s

Halliburton OJfshore Services Inc. V/S Vedanta Ltd, & Anr.

bearing no. O.M.P 0 (Comm.) no. 88/ 2020 and I-As 3696-

3697/2020 dated 29.05.2020 has observed that-

"69. The past non-performance of the Contractor connot be condoned
due to the COVID-19 lockdown in March 2020 in lndia. The Controctor
was in breach since September 2079. )pportunities were given to the
Contractor to cure the sqme repeotedly. Despite the same, the
Controctor could not complete the ProjecL The outbreak ofa pandemic
cannot be used os an excuse for non- performance of o controct for
which the deqdlines were much before the outbreqk itsery"

The respondent was liable to complete the construction of the

project and handover the possession of the said unit was to be

Page 23 ofZB
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Complaint No. 4246 of 2022,6707 of
2022, 6801 of 2022, 2773 of 2022, 6686
of 2022GURUGRAM

handed over within 42 months from date of execution of allotment

along with grace period of 6 months which comes out to be

31.72.201,6 and is claiming benefit of lockdown which came into

effect on 23.03.2020 whereas the due date of handing over of

possession was much prior to the event of outbreak of Covid-19

pandemic. Therefore, the authority is of the view that outbreak of a

pandemic cannot be used as an excuse for non_ performance of a

contract for which the deadlines were much before the outbreak

itself and for the said reason, the said time period is not excluded

while calculating the delay in handing over possession.

Entitlement of the complainant for refund:

Direct the respondent to refund ihe entire amount paid by the
complainant to the respondent till date along with interest at the
prescribed rate under Act of 2016.

The project detailed above was launched by the respondent as group

housing project and the complainant were allotted the subject unit
no. A-1904, 19th floor on 31.12.2012 against sale consideration ofRs.

67,6i,725 /-. As per clause 19(D & 190t1 ofthe said allorment letter
i.e., 37.1.2.201,2 executed between the parties, the possession of the

subject apartment was to be delivered within a period of 42 months

plus 6 months from date of execution of such allotment and that
period has admittedly expired on 37.12.2076.1t has come on record

that against the sale consideration of Rs. 67,67,725/- the
complainant has paid a sum of Rs. 6 0,27,493 /- to the tespondent.

18.

Page24 of 28
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19. The Authority observes ,f,r, ,t u .ornptrin*, Uook.a ,f* *ffit

in 20lZ and UII date no occupation certificate has been received bythe respondent-builder. Thus, keeping in view the O" *",,n1
allottee- complainant wish to
demanding return of ,n" 

"r,*"not" 

from the pro,ect and are
)unt received by the promoter inrespect of the unit with inter

inability to give possession or,r 

ut' on his failure to complete or

of agreement for sare or ,r,;";:::ffiTT:;r:ffi:;
therein. The matter is covered under section 1g(11 of the Act of2016 The due date of possession as per agreement for sare as
mentioned in the table above is 37.72.2016 and there is delay of
more than 6 years 05 months 17 da-vs on the date of filing of the
complaint i.e., I Z.06.2022

20. The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent_
promoter. The authorify is of the view that the allottee cannot be
expected to wait endressly for taking possession of the alotted unit
and for which they have paid a considerable amount towards the
sale consideration and as observed by Hon,bte Supreme Court of
India in lreo Grace Realtech pvt. Ltd. Vs. Abhishek Khanna & Ors.,
civil appeal no. STBS ofZTlg,decided on j,1.01.2021:-

" 

,.... 
The occupation certificctte is not avatloble eren us on dorc, which

:tea:t! 
o.m^oun1 to deJiciency of service. ** ,,irrir"' ,*i", ii".i!, ,woit indefinitely for po.sses.rion oy m" oportr"rt, ot;;r;;;'r;r;;;:.rr*

can they be bound to take the oportments i, fnose t ,,1tne prolect:......__."
21. Further in the judgement of the Hon,ble Supreme Court of India in

the cases of Newtech promoter and Developers private Limited Vs

Complaint No. 4246 o t ZOZZ, etOZ X
2022,2680t of 2022,2773 of 2022,6686
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State of ll.p. and Ors. (rOrr_rOrMn
case of M/s Sona Realtors private Limited & other Vs llnion ofIndia & others SLp (Civil) No. IJ00S of 2020 decided on
12.05.2022 observed as under:

25. The unquoliJied right of t,
s: ec ti o n 1 8 ( 1 ) ( o ) o n d r r,,, r,o,"ni'ol : !:: "l: 

s e,e k 
-refu 

n d rek r re d rJ n d e r
c.on ti nsencies or sti putation s yi"i"il i irr"l,i i,"!o:f:;: i:; :i":ry"hos consciously provided th
u ncond itiona t ; bsot u rl,i ri ri r["n!,i"{"",,",1i;: r::.:::;::,, :; ":lpossession of Lhe aportment. plot or building ,,,nir1O'" ,irl""iiirli*ounder the terms of the agreet
stoy orders oI the court/T 

t regqrdless of unforeseen events or
ottributobre ro rn" omrr""tilllol' 

whkh s in either woy not
obtisation ir')"irro",ii'iii"i"me 

buver' the promoter is under an

prescribed by the stote *r"!!o'demq-nd 
with interest at the rate

monner provided ura", ,n" i!'"1! 
including compensation in the

o:":,,i.,"i,",ioi,i,ii'"ii'i;:l:;:::,;:#,;[,::,;i::;,;i
' l i! { ff i u!;'J' 

0 

" * " d of d e t ov t i t t h a n d i n s'; 
" 
; r; ;; ;,,; ;,' ;:; ;;'"' l'r 

"
22. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, orthe rules and
regulations made thereunder or to the allottee as per agreement for
sale under section 11[4J(a]. The promoter has failed to complete or
unable to give possession ofthe unit in accordance with the terms of
agreement for sare or dury compreted by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee
wish to withdraw from the project, without prejudice to any other
remedy available, to return thLe amount received by him in respect of
the unit with interest at such rate as may be prescribed.
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23.

H.

24.
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This is without prejudice to any other remedy available to the

allottee including compensation for which they may file an

application for adjudging compensation with the adjudicating officer

under sections 71, &72 readwith section 31 [1) of the Act of 2016.

The authority hereby directs the promoter to return the amount

received by him i.e., Rs. 60,27,483/- with interest at the rate of 10.85

% (the State Bank of lndia highest marginal cost of lending rate

(MCLRI applicable as on date +2%J as prescribed under rule 15 of

the Haryana Real Estate fRegulation and DevelopmentJ Rules,2017

from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Haryana

Rules 2017 ibid.

Directions of the Authority:

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

functions entrusted to the Authority under Section 34(0 of the Act of

20L6:

i] The respondent/ promoter is directed to refund the amount i.e.

Rs. 60,27 ,4A3 /- received by it from the complainant along with

interest at the rate of 10.85 o/o p.a. as prescribed under rule 15

of the Haryana Real Estate fRegulation and DevelopmentJ

Rules, 2017 from the date of each payment till the actual date of

refund ofthe amount.
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ii1 A period of 90 days is given to ,n. ...p*r.* a .orffi
the directions given in this order and failing ,n,.i 

"r",consequences would follow.
iiiJ The respondent is further c

rishts asainst the .,0,*,,]*Tlii.lH'ffi:ilJi:;:::i:
up amount along with intel
even if, any transrer is initi; 

reon to the complainant, and

receivabre sha, be rirst J::J'r: :::::J:::?:T :il:::

26.

27.

complainant.

25. This decision shall m
para 3 of this order.

The complaints

be placed on th

Files be consign

Haryana

ly to cases mentioned in

copies of this order

ority, Gurugram
leal Estate l
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