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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. + 740 of 2022
Date of filing complaint : 22.02.2022
pate of decision :  05.12.2023

Mr. Mohammad Sarfraz All |
R/0: - Village Bhandaridih, P.S Katrasgarh, Complainant |
Akashkanali, Dhanbad Jharkhand- B28113. |

.-- o =1
NEFR |
M/s Neo Developers Private Limited |

(through its Managing Directorand Respondent
other Directors) |

Regd. Office at: 1205-B, 12% Floor- B,
Signature Tower, South City= 1,
NH-8, Gurugtam- 122001 |

CORAM: B |
 Shri Ashok Sangwan 1 Member _|_
Shri Sanjeev Kumar Arora I| Member |
 APPEARANCE: |
I_Ms. pDaggar Malhotra | Advocate for the complainants |
Ms. Ankita Saikia, Sh. Gunjan Advocates for the respondent |
Kumar and Sh, Pankaj |
| Chand ola

ORDER

1, The present compiaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
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® GURUGRA ]_Enrnptaint No. 740 of 2022

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

A.Unit and project related details
s A
2. The particulars of unit details, éﬁ%ﬂ:ﬁmeraﬁnn, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have heen detailed in the following tabular form:

S.N. Pnrticulag'i.t i Detﬂili 15

1. | Mame of theproject | "Neo Square”, Sector 109,
Gurugram

2 Projectarea ., .| 271 acres

3 | Nature of the projéct.. | Gommerefal complex

+ | DTCP license no! and'| 102 of 2008 dated 15.05.2008 valid

validity status upto 14.05.2024
5 | RERA Registered/ not|109-of 2017 dated 24.08.2017 valid
registered upto 23.08.2021 plus & months of
extension due o COVID-19° =
23.02.2022
6 Unit no. Priority no. 61, 5th floor or similar

(As per page no. 55 of complaint)

g Unit area | 550 sq. ft.
admeasuring
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B Date of execution of 11.08.2017

agreement to sell (Page 52 of the complaint)

9 Date of execution Mol 11.08.2017
(As per page no. 71 of complaint)

10 | Possession clause as | 3.Thecompany shall complete the
per Mol construction of the said Building
/ Complex, within which the
said space is located within 36

months from the date of
| execution of this Agreement or
| from the start of construction,
| whichever is later and apply for
grant of completion Occupancy
Certificate. The Company on
. qr.m.hf Occupancy. Completion
< [ Certificate, shall issue final letters
= to the Aliottee(s) who shall within
30 (thirty) days, thereof remit all
dues

11 |pate of ‘statt < The Authority has decided the date of

construction S 7 e start of construction as 15.12.2015

. TH which was agreed to be taken as date

of start of construction for the same

project in other  matters.
CR/1329/2019.

2 |pue  @até' | ’'of 11082020

possession (Calculated from date of execution of

Moll being later)
13 | Assured Return|4. The Company shall pay a
Clause monthly assured return of

Rs.35,750/- on the total amount
received with effect from 12-
August-2019 before deduction of
Tax at Source, cess or any other |
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levy which is due and payable by
the Allottee(s) to the Company
and the balance sale consideration
shall be payable by the Allottee(s)
to the Company in accordance
with the Payment Schedule
annexed as Annexure-l. The
monthly assured return shall be
paid to the Allottee(s) until the
commencement of the first lease
o the said unit. This shall be paid
ﬁ'nﬁmﬁie effective date.

14 Total sale :unﬁl_l:l.efa tion

5]

. r -
4
¥/

B

Rs. 20,54,400/ -

E&SFI»EI’ Pgﬁiﬂ?ﬂi;.chedule at page no.
‘82 of the complaint)

Amount paid by the
complainant

15

Rs 258 8432)-
(As stated by the complainant)

16 | Assured return

amount paid "

|'(As per page'11 of complaint)

Rs.2,60,700/~ till March 2020

17 | Occupation certificate

Not obtained

18

Not offered

Offer of possession

B. Facts of the complaint

That on 28.04.2017, the complainant booked a Food Court u

said project by paying an amau

nit in the

nt of Rs. 10,000/- vide instrument

bearing no. 000054 dated 28.04.2017.

That on 29.06.2017, The comp

Rs1,00,000/- /- towards the sa

lalnants paid an amount of

id purchase of the food court space in
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the area designated for the food court having super area of Approx.

550 Sq.Ft. and covered area of about 275 sq.ft. and thereafter the
company had agreed to allot the said space to the complainant vide
the said allotment a unit Priority no.61 having super area 550 (sq ft)
in Food Court Area in the project of the respondent.

That on 11.08.2017, the complainant received a builder buyer
agreement for the purpose of execution but the complainant raised
several objections in the terms g:_i_‘_[:l-'-.g:undiﬁuna of the said builder
buyer agreement but the r&sﬁ@ﬁﬁ:ﬂjﬁf gald the execution of the said
builder buyer agreement is meﬁé:'lfr'éa’ffﬁrmality. Deposing faith upon
the respondent the cumplainani'remteg the said builder buyer
agreement. ' | =

That the complainant.and respondent executed a Memorandum of
Understanding dated 11.08:2017 regarding assured return plan
wherein respondent assured a monthly return of Rs. 35,750/
payable to the cﬁmpiéﬁqjﬁnj: till the chmmgﬁi:ﬁfﬁ'éﬂt of the first lease of
the said unit. | ——rell

That the complainant contacted the respondent on several occasions
regarding wrongful demand of EDG, 1DC, VAT et and also some unfair
and arbitrary clauges in the agreement. Alsg, a clarification was
sought on the development of project and the date of delivery.
However, no answer was recelved from the respondent.

That from 28.04.2017-tll now, As per demand raised by the
respondent and as per the payment plan, the co mplainant paid a sum
of Rs. 2296446/ towards the said Food Court space from
28.04.2017 till date.
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That as per the MOU dated 11.08.2017 it was agreed that the
possession of the said unit shall be delivered within a period of 36
months from the date of execution of MOU dated 11.08.2017 e, by
11.08.2020.

That on 19.08.2020, the complainant visited the site and was shocked

to see the status of the project as no construction was going on as per
the promises and representations made by the respondent and the
project was nowhere near completion.

That on 12.08.2019-till now, the f_&ﬁh’dﬁnt paid an amount of Rs. Z,
60,700/- till March, 2020 and a sum of Rs. 7,86,500/- is still remain
unpaid on account of ma-agsun;d:r.utl.im.l

The complainant kept _pﬁi;-aﬁing;i_:ﬁ_a .rﬁ;ﬁ:er with the representatives
of the respondent over due course of time named Mr. Vivek Dhar, Ms.
Maninder , Piyush Guptal,. Ms. Neelam, , Mrs. Manpreet Saini, Mr, Avik
Bhatia as to when will the project and why construction is going on at
such a slow pace, but tﬂnﬂauaii But the respondent did not furnish
any response in this regard and also failed to make the payment on
account of assured re}urn to the complainant. Later Complainant
tried to contact Dirﬂ_i;tiﬁ'smf:;;;eﬁiﬁm&ﬁ; Mr.Amit Bhola, Mr. Ashish
Anand & Mr, Manish Bhola over photie call & email but no response
has been received by the Complainant.

That till now, the respondent failed in handling over the possession
and monthly assured return of the food court space till date as per
agreed terms and conditions despite being received the sale
consideration amount. Hence the present complaint.

That as per MOU, the respondent had agreed to pay a mo nthly assured
return of Rs. 35,750/- on the total amount received with effect from
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12.08.2019 as per MOU as well as buyer agre ement dated 11.08.2017.

HARERA

The respondent failed to paya monthly assured return of Rs. 35,750/~
per month from dated 12.08.2019 till now. Even after so many
request and emails by the complainant regarding the matter.
However, the respondent did not furnish any response in this regard.
That the complainant booked space 550 sq ft in Food Court Area in
presence of sales partner namely Mr. Ankit Vashist and company and
made all required payment including GST. The complainant was in
touch with respondent regarding their booking through email and
phone. The agreement was signed based on the complainant specific
choice of space in fnn:fg:'l;m &%migau'?znzl, the respondent
claimed that the unmp’i_aiﬁhﬂi dﬁﬁhﬁﬁpﬁééﬂ"&uﬁhmace in food court
rather, the complainant has space booked in entertainment zone and
upon hearing the same, and the complainant got shocked. the
complainant then requaﬁmd the respondent to handover the
possession of the huﬁ@ﬁhﬁaspe? agi'e_eiﬁeht"m gale-and MOU. The
e-mail in this regard is also ﬂni to respondent but no answer was
ceceived from the respondent.

That the reapnnflentimf&;mﬂdﬁ rﬁlﬁsqntatium andtall claims that the
project will be compléted on time. On the contrary, the respondent
has failed in adhering to the representations made by him and
retained in adhering to the representations made by him and retained
the hard-earned money paid by the complainant for o many months
thereby causing wrongful loss to the complainant and wrongful gain
to the respondent,

That the respondent simply duped the complainant of their hard

earned money and life savings. The aforesaid arbitrary and unlawful
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acts on the part of respondent have resulted in to extreme kind of

financial hardship, mental distress, pain and agony to the
complainant

18. That the present complaint has been filed in order to seek possession
of said food court unit along with interest on account of delayed
possession along with other relief as mentioned in the relief clause of

the complaint.

C. Relief sought by the complainant:
The complainant has sou ght the fu]lmmmg relief:

i) Direct the respgpgleﬁt':'it;«ji;ha;nﬂwer the possession of the
said food cuﬁr#prﬂﬁi:gﬁ‘tlm.pripﬁty no. 61; food court
area; 550 sq. ft super area as per the agreement was
signed t:q;asedl, on the complainant specific choice ol space
in food :bl:uh:r'& | |

it) Direct thﬁﬁs’ﬁpriﬂeﬂ_t ta pay delayed possession charges
on the prinﬁpal amount paid by the co mplainant towards
the said space at prescribed rate of interest from the due
date of pgﬁ_gpssliﬁg, lﬁgllgttual handing over possession.

iii) Direct the rﬁﬁunﬂaﬂt\& ﬁﬁy!-aﬁn%nﬁi'i'iiﬂsaured return of
Rs 35,750/- on the total amount received along with
applicable Interest with effect from 12.08.2019 till the
commencement of the first lease on the said unit,

D. Reply by the respondents
The respondents by way of written reply made the following

submissions.
19, It is most humbly submitted that the complainants while booking the

space vide the ariginal booking form, clearly opted for premises no.
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61 on the fifth fleor or similar. Thereby, subsequently, the

complainants were allotted space bearing no. priority no.61 on the 5%
Floor or similar, admeasuring 550 sg.ft., which was earmarked for
the use of either food court/office / entertainment, retail and strictly
as per building plans approved by the Director of Town and Country
Planning. This has been clearly agreed by complainants in clause 2.1
and clause 3.1 of the builder buyer dated 11.08.2017 executed
between the complainants and the respondent.

It is further submitted that as paﬁ-@r}gmal approvals of the building
plans by DTCP, which weram and agreed upon by the
complainants during !:hghah‘iﬂﬂg,;it%ﬂs ¢ledrly mentioned that the
fifth floor of the project s for entertainment zone while the food court
i to come up on the third floor.

It is also pertinent to mention heréin that for referring to the space
allotted to the complainant, the cuﬁlpéllyi-hﬁ ﬁiiﬂl‘t using the terms
entertainment zone and food court interchangeably. it is also
submitted that the nature, characteror placement of the space has not
been changed and is.as per l;,lt_IE aﬂl ;q_l[ﬂﬂ plans.

That the complain Eﬁisﬁkéﬁ:ﬁnﬁj?n Imwde&ge that they have
booked a space in the sntertainment zone are alleging to have booked
the space on food court, in order to extract illegitimate monetary
benefits from the respondent.

It is submitted that the complainants were in search of making an
investment in the real estate sector and came to know about the
project of the respondent. That the complainants after making
deliberate inquiries about the project and the respondent and after
being completely satisfied with their inguiries, decided to book a
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commercial space in the project of the respondent. Accordingly, a

builder buyer agreement (hereinafter referred to as “BBA") dated
11.08.2017 was executed between the complainant and the
respondent.

It is noteworthy that the com plainants had pu rchased the commercial
space, not for their personal use but to invest the money and to earn
4 return on the same by leasing the said space through the
respondent. Accordingly, a Memorandum  of Understanding
(hereinafter referred to as "Mﬂﬂ?.]_t‘ﬂated 11.08.2017 was executed
between the complainant and the fespondent, That in recital 4 of the
MOU itis clearly agreed by the ﬂﬂmplalnimt& that they are not the end
users and are investors. That Re-:_i:l.'-al 4 of the MOU dated 11 08.2017
is reproduced herein helow for the convenience of the Ld. Authority:
“AND WHEREAS the Allottee(s) has ngpchﬂed.the Company and
shown interest in the said Project. The allottee(s) further
warrants and represents that he is not an end user and is an
investor..”

That a mere readingof.the aboye-mentioned clause makes it crystal
clear that the relationship between the complainants and the
respondent is not that of a builder-buyer.

Furthermore, it is submitted that the Complainants agreed to opt for
the “Assured Return plan”. That the MOU dated 11.08.2017
governed the terms of paying the assured return and leasing thereol.
Since, the complainants had purchased the commercial space for
garning a return through leasing the space, therefore, it is clear that

the complainants are investors, Thus, no cause of action arises for
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filing of the present complaint nor any visible understanding to book

the respondent for any legal charges.

26. It is important to bring it to the knowledge of the Hon'ble Authority
that the MOU clearly stipulates that the Complainants had booked the
commercial space only for the purpose of gaining commercial
advantage and not for self-use. It is to be noted that the complainants
had agreed that they shall not use the commercial space for their own
personal use and that the said space can only be used for the purpose
of leasing through the respund!n&'._!;;&_g;;nrdance with the terms and
conditions of the MOL. That amaﬁﬁﬁ&ﬁimi of the clauses of the MOU
clearly specifies that the rel'aﬂhﬁs_ﬁih of the complainant and the
respondent is not that nfga builder and buyver.

27. It is important to mention here that the complainants had entered
into two different and r.;eparate agreements with the respondent,
namely BBA and MQU. Both these agreements are two distinct and
different agreements. That buyer's agreement is the builder buyer
agreement which casts “various -ﬁjhl‘gartluns on the promoter 1o
complete and deliver a al Es;éJ.; Pm;ec:r.. 'ﬂhereas. the MOU only

eg; and Teasing. That there may be cross-

reference between two agreements of certain clauses may be

11
pertains to assured T

superseding each ather. However, such cross-reference or
supersession does not amount to the novation and thus both these
agreements cannot be read to be one single agreement Each
agreement has its own distinct liability, obligations and terms and
conditions imposed on the parties and are confined to that specific
agreement only.

28. All other averments made in the complaint were denied in toto.
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Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is notin dispute. Hence, the complaint can
he decided on the basis of those undisputed documents and
submissions made by the parties.
E. Jurisdiction of the authority
The respondents have raised an objection regarding jurisdiction of
authority to entertain the present complaint. The authority observes
that it has territorial as well as subject matter jurisdiction to
adjudicate the present cumplamtﬁyw__e reasons given below.
G

oy Tt L
2 i

E. E.1Territorial jurisdiction
As per notification no. lﬂﬂ;t%ﬂ P’dfﬂF datéd 14.12.2017 issued by

Town and Country Flanr.'h'-.g "Ella.par'.‘tménli:. Haryana, the jurisdiction of
Haryana Real Estate Regulatory Autharity, Gurugram shall be entire
Gurugram district iall purposes. In the presentcase, the project in
question is situated wit in the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E. Il Subject-matte juﬂsﬂlﬁiﬁk _ .
Section 11(4)(a) of &Ein;‘.@ 1&*& _._Tﬂﬂﬁrﬂ{at the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of
allottees, as the case may be, tiil the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the common dareas to the
assoclotion af allottees or the competent authority, as
the case may be.
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which Is to be decided by the adjudicating officer if

pursued by the complainant at a later Stage.
F. Findings on the uhlectimﬂﬁﬁhﬂ by the respondents.

F. 1 Direct the respondent to handover the possession of the
said Food Court Premise no.: Priority no. 61; Food Court Area;
550 sq. ft Super Area as per the Agreement was signed based
on the complainant specific choice of space in food court.

F.Il Direct the resp +1:Ienii to pay delayed possession charges
on the principal amount paid by the com] lainant towards the
said space at prescribed rate of interest from the due date of
possession, L.e., till actual handing over possession.

F 111 Direct the respondent to pay a monthly assured return of
Rs 35,750/- on the total ‘amount received along with
applicable Interest with effect from 12.08.2019 till the
commencement of tﬁ:e_ﬁﬁﬁt lease on the said unit.

The above mentioned reliefs no. £l PI & Flilas sought by the

complainant is being taken together as the findings in one relief will
definitely affect the result of the other reliefs and these reliefs are
interconnected.

93, While filling the claim petition besides delay possession charges of
the allotted unit builder buyer agreement dated 1 1.08.2017, the
complainant also sought monthly assured returns of Rs. 35,750/-
from 12.08.2019 until the commencement of the first lease on the said

unit. It is pleaded that respondent has not complied with the terms
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and conditions of the agreement. Though for some time the amount

of assured return was paid but later on, the respondent refused to pay
the same by taking a plea of the Banning of Unregulated Deposit
Schemes Act, 2019 (herein after referred to as the Act of 2019), But
that Act does not create a bar for payment of assured returns even
after coming into operation and the payments made in this regard are
protected as per gection 2(4)(iii) of the above-mentioned Act.
However, the plea of respondent is otherwise and who took a stand
that though it paid the amount of Wﬁﬂ returns upto the year 2018
but did not pay the same amuunrw ‘goming into force of the Act of
2019 as it was declared llla,gai

The Act of 2016 defines agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)]. An
agreement for sale is defined as an arrangement entered between the
promoter and allottee with freewill and consent of both the parties.
An agreement defines the rights and liabilities of both the parties 1.e.,
promoter and the allottee and mﬁrﬁs the start of new contractual
relationship between them. Thls cﬁntﬁaf:mal relationship gives rise to
future agreements and transactions between them. The different
kinds of payment plans were in vogue and legal within the meaning
of the agreement for sale. One of the integral parts of this agreement
is the transaction of assured return inter-se parties. The "agreement
for sale” after coming into force of this Act (i.e., Act of 2016) shall be
in the prescribed form as per rules but this Act of 2016 does not

rewrite the “agreement” entered between promoter and allottee prior
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to coming into force of the Act as held by the Hon'ble Bombay High

Court in case Neelkamal Realtors suburban Private Limited and
Anr. v/s Union of India & Ors,, (Writ Petition No. 2737 of 2017)
decided on 06.12.2017. Since the agreement defines the buyer-
promoter relationship therefore, it can be said that the agreement for
assured returns between the promoter and allottee arises out of the
came relationship. Therefore, it can be said that the real estate
regulatory authority has cump‘:etﬂ ]urisdictiun to deal with assured
return cases as the c:untractuul rulqgtrl’qpﬁhtp arise out of agreement for
sale only and between the sa'me piirﬁEi as per the provisions of
section 11(4)(a) of the Act of 2016 which provides that the promoter
would be respnnsit?&fur all thaﬂhllgariuns undﬁ‘r the Act as per the
agreement for sale till the e:-aenxtiun of *.,unveﬂ_.mnce deed of the unit
in favour of the allottees. Now, three issues arise for consideration as
to:

a) Whether authgﬂ# isfmtﬁ!tﬁ'tm jurisdiction to vary its earlier
stand regarding assured returnﬂ due to changed facts and
circumstances.

b) Whether the quthority |s competent to allow assured returns to
the allottees in pre-RERA cases, after the Act of 2016 came into
operation,

¢] Whether the Act of 2019 bars payment of assured returns to the

allottees in pre-RERA cases
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35, While taking up the cases of Brhimjeet & Anr. Us. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint no 175 of
2018) decided on 07.08.2018 and 27.11.2018 respectively, it was

held by the authority that it has no jurisdiction to deal with cases of
assured returns. Though in those cases, the issue of assured returns
was involved to be paid by the builder to an allottee but at that time,
neither the full facts were brought before the authority nor it was
argued on behalf of the allottees that on the basis of contractual
obligations, the builder is uhh&n"{‘e‘-ﬁiﬁ pay that amount. However,
there is no bar to take a d*lfﬁaiimwie?ﬂéfmm theearlier one if new facts
and law have been brought before an adjudicating authority or the
court. There is a dﬂ;trilnﬂ of "prospective overruling’ and which
pravides that thela d'&q'lart_ed'hﬂ the court appliesto the cases arising
in future only and its ‘applicability to the cases which have attained
finality is saved because the repeal would otherwise work hardship
to those who had trusted to itsexistence: A reference in this regard
can be made to the case n{,swrgﬁun;ﬂr & Anr Vs. Madan Lal
Aggarwal Appeal (civi 1058 of 2003 decided on 06.02.2003 and
wherein the hon'ble apex court observed as mentioned above. So,
now the plea raised with regard to maintainability of the co mplaint in
the face of earlier orders of the authority in not tenable. The authority
can take a different view from the earlier one on the basis of new facts
and law and the pronouncements made by the apex courl of the land.
Itis now well settled preposition of law that when payment of assured
returns is part and parcel of builder buyer's agreement [maybe there

ic 4 clause in that decument or by way of addendum, memorandum
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of understanding or terms and conditions of the allotment of a unit),

then the builder is liable to pay that amount as agreed upon and can't
take a plea that it is not liable to pay the amount of assured return.
Moreover, an agreement for sale defines the builder-buyer
relationship. So, it can be caid that the agreement for assured returns
between the promoter and allotee arises out of the same relationship
.nd is marked by the original agreement for sale. Therefore, it can be

caid that the authority has complete jurisdiction with respect to

assured return cases as the co wtractual relationship arises out of the
T e

et

agreement for sale only and betw ah the same contracting parties 1o
agreement for sale. In the case in-tfafﬁf&. the issue of assured returns 15
on the basis of contractual obligations arising hetween the parties.
Then in case of pioneer Urban Land and Infrastructure Limited &
Anr. v/s Union of I c[iir%& Ors. (Writ Petition ﬁf.‘iﬂﬂ No. 43 of 2019}
decided on 09.08.2019, it was observed by the Hon'ble Apex Court of
the land that "..allottees who had entered Into “assured
return;/committed returns; f&grmmaﬂt_s-_ with these developers,
whereby, upon payment of a s;%tqunal portion of the total sale
consideration upfrant at the time of ‘axecution of agreement, the
developer undertook to pay 4 certain amount to allottees 01 a
monthly basis from the date of execution of agreement till the date of
handing over of possession to the allottees”. It was further held that
‘amounts raised by developers under assured return schemes had the
“commercial effect of a horrowing which became clear from the
developer's annual returns in which the amount raised was shown as
"commitment charges” under the head “financial costs”. As a result,

cuch allottees were held to be “financial creditors’ within the meaning
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e

of section 5(7) of the Code’ including its treatment in books of
accounts of the promoter and for the purposes of income tax. Then, in
the latest pronouncement on this aspect in case Jaypee Kensington
Boulevard Apartments Welfare Association and Ors. vs. NBCC
(India) Ltd. and Ors. (24.03.2021-SC): MANU/ SC/0206 /2021, the
same view was followed as taken earlier in the case of Pioneer Urban
Land Infrastructure Ld & An. with regard to the allottees of assured
returns to be financial creditors within the meaning of section 5(7) of
the Code. Then after coming Iﬁﬁ'_;.furce the Act of 2016 w.ef
01.05.2017, the builder is uhliﬁ&@a%ﬁ;fttgister the project with the
authority being an ongoing pm}ﬂﬂﬁaﬁ per proviso to section 3(1) of
he Act of 2017 read with rule 2(o) of the Rules, 2017. The Act of 2016
has no provision for re-writing of contractual obligations between the
parties as held by the H dn'hle'E&m‘h‘ay Higi; Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India &
Ors., (supra) as quoted earlier. So, the respondent/builder ca n't take
a plea that there was no mﬁyﬂm-jnh&gatiﬂn to pay the amount of
assured returns to the allottee after tﬁe-ﬂct of 2016 came into force
or that a new agreement is being executed with regard to that fact.
When there is an obligation of the promoter against.an allottee to pay
the amount of assured returns, theti he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS Act
9019 or any other law.

It is pleaded on behalf of respondent/builder that after the Banning
of Unregulated Deposit schemes Act of 2019 came into force, there is
bar for payment of assured returns to an allottee. But again, the plea

taken in this regard is devoid of merit. Section 2(4) of the above
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mentioned Act defines the word ' deposit' as an amount of money

received by way of an advance or loan or in any other form, by any

deposit taker with a promise to return hether after a specified period
or otherwise, either in cash or in kind or in the form of a specified
service, with or without any benefitin U’E form of interest, honus, profit
or in any other form, but does not include

| an amount received in the course of. or for the purpose of.

business and bearing a genut connection to such business

including— . T
1. advance received in f;n"b t fr': with consideration of an
immaovable property undm; ah agreement or arrangement
subject to the condition that sych ndvance is adjusted against
such immova i&_pmperty as specified in terms of the agreement
8

A perusal of the hove-mentioned definition of the term 'deposit’

gr arrangem

shows that it has heen'g__t#gn}the same meaningas assigned to it under

the Companies Act, 2013 and the mre prm‘.r.més under section 2(31)
includes any receipt by way of depositor loan or in any other form by
a2 company but doesn ot include such categories of amount as may be
prescribed in consultation with theReserve Bank of India. Similarly
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meaning of deposit which includes any receipt of money
by way of deposit or loan or in any other form by a company but does

not include.

i. as a advance, gccounted far in any manner whatsoever,
received in conneéction with consideration for an
immovable property
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ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;
So, keeping in view the ahove-mentioned provisions of the Act of

2019 and the Companies Act 2013, it is to be seen as to whether an
allottee is entitled to assured returns in a case where he has
deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or
immediately thereafter and as agreed upon between them.

The Government of India ena ﬂ"ﬁ*&ﬂ! Banning of Unregulated
Deposit Schemes Act, Eﬂlf%:ﬁaﬁvhde for a comprehensive
mechanism to ban the unregulat&d deposit schemes, other than
deposits taken in the ordinary course of business and to protect the
interest of depositors and for matters connected therewith or
incidental thereto !asfdéﬁned' in section 2 (4) of the BUDS Act 2019
mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the. advances feceived in connection with
consideration of an [:nmgyaﬁ_l;ﬂijrgaerty ynder an agreement or
arrangement 5uhjﬁct' to the -!tbﬁdﬁan that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of deposit,
which have been banned by the Act of 2019.

Moreover, the developer is Jlso bound by promissory estoppel. As
per this doctring, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his position,
then the person/promisor is bound to comply with his or her

promise. When the builder failed to honour their commitments, a
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number of cases were filed by the creditors at different forums such

as Nikhil Mehta, Pioneer Urban Land and Infrastructure which

ultimately led the central government to enact the Banning of
Unregulated Deposit Scheme Act, 2019 on 31.07.2019 in pursuant to
the Banning of Unregulated Deposit Scheme Ordinance, 2018
However, the moot question Lo be decided is as to whether the
schemes floated earlier by the builders and promising as assured
returns on the basis of allotment of units are covered by the
abovementioned Act or not. A similar issue for consideration arose
before Hon'ble RERA Fanchk%ﬁ%ﬁse Baldev Gautam V5 Rise
Projects Private Limited (RERA-PKL-2068-2019) where In it was
held on 11.03.2020 that a builder is liable ta pay monthly assured
returns to the cuﬂmﬁia&nant till possession of apartments stands
handed over and t%.é‘fei_}s nuii]iéigﬁli‘ry in this regarﬂ

The definition of term ‘deposit' as given in the BUDS Act 2019, has
the same meaning aa-a'_ss_iglnad to it under the Gompanies Act 2013,
as per section 2(4)(iv)(3) 13- explanation to sub-clause (). In
pursuant to powers cqnfe;red__ﬁjr- Elguse 31 of section 2, section 73
nd 76 read with sub-seetion 1 and 2 of section 469 of the
Companies Act 2013, the Ruleswith regard to acceptance of deposits
by the companies were framed in the year 2014 and the same came
into force on 01.04.2014. The definition of deposit has been glven
under section 2 (c) of the Jbove-mentioned Rules and as per clause
xii (b), as advance, accounted for in any manner whatsoever
received in connection with consideration for an immaovable
property under an agreement or arrangement, provided such

advance is adjusted against such property in accordance with the
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terms of agreement or arrangement shall not be a deposit. Though
there is proviso to this provision as well as to the amounts received
under heading 'a’ and ‘d’ and the amount becoming refundable with
or without interest due to the reasons that the company accepting
the money does not have necessary permission or approval
whenever required to deal in the goods or properties or services for
which the money is taken, then the amount received shall be deemed
to be a deposit under these rules however, the same are not

applicable in the case in hand, T 11 is contended that there is

no necessary permission or app sal to take the sale consideration

as advance and would be considered as deposit as per sub-clause
2(xv)(b) but the plea advanced in this regard is devoid of merit. First

of all, there Is exclusion clause to section 2 (xiv)(b) which provides
that mmw under this ‘clause. Earlier, the
deposits received by the companies or the builders as advance were
considered as de puﬁiﬁ_}_hqt w.e.f 2'3!‘.!}'5%_2(} 16, it was provided that the
money received as sucﬁq@fﬁlﬂ&ﬂh&dapnsit unless specifically
excluded under this clause. Pn raferan?;e in this regard may be given
to clause 2 of the First schedule of Regulated Deposit Schemes
framed under section 2 (xv) of the Act of 2019 which provides as
under:- '

(2) The following chall also be treated as Reg ulated Deposit Schemes
under this Act namely:-

(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(h) any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the huilder as deposit in advance against

allotment of immovable property and its possession was to be
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offered within a certain period. However, in view of taking sale

consideration by way of advance, the builder promised certain
amount by way of assured returns for a certain period. So, on his
Failure to fulfil that commitment, the allottee has a right to approach
the authority for redressal of his grievances by way of filing a
complaint.

Delay Possession Charges fAssured Return :

The complainants are seeking unpaid assured returns on monthly
basis as per Moll at the rates mﬁﬂﬂunﬂﬂ therein. It is pleaded that
the respondent has not cumpl}éﬁﬂﬁtﬁ the terms and conditions of
the agreement. Though fur some time, the amount of assu red returns
was paid but later oty the 'resﬁqnélént: refused to pay the same by
taking a plea that the same is not payable in viewof enactment of the
Banning of Unregulated Deposit ‘Schemes Act, 2019 (hereinafter
referred to as the hli::t nf'Eﬂl-"}]. citing earlier decision af the authority
(Brhimjeet & Anr. Vs. Mj?.' I,_ﬂndmﬂrk Apartments Pvt Ltd, complaint
no 141 of 2018) where‘tllj.i' relief of assured return was declined by the
authority. The authority has rejected the aforesaid objections raised
by the respondent i {:ﬂfﬂﬂﬂl /2022 titled as Gaurav Kaushik and
anr. Vs, Vatika Ltd. wherein the authority while reiterating the
principle of prns;]eﬁi{fe tuling, has held that the authority can take
different view from the earlier one on the basis of new facts and law
and the pronouncements made by the apex court of the land and it
was held that when payment of assu red returns is part and parcel of
builder buyer’s agreement (maybe there is a clause in that document
or by way of addendum, memorandum of understanding or terms

and conditions of the allotment of a unit), then the builder is liable
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to pay that amount as agreed upon and the Act of 2019 does not

create a bar for payment of assured returns even after coming into
operation as the payments made in this regard are protected as per
section 2(4)(1)(iii) of the Act of 2019, Thus the plea advanced by the
respondent is not sustainable in view of the aforesaid reasoning and
case cited above.

45. A builder buyer agreement and Moll dated 11.08.2017 were
executed between the parties. As per clause 3 of the Mol, the
company shall complete the cuﬁmﬁcﬂun of the said Building /
Complex, within which the ﬁﬁ'-"'ihace is located within 36
months from the date of execution of this Agreement or from
the start of construction, whichever is later and apply for grant
of completion m‘f\minty Certificate. The Authority has decided
the date of start o : construction as 15.12.2015 which was agreed to
be taken as date of start af construction for the same project in other
matters. CR/1329/2019.50, the due date is caloulated from the date
of execution of buyer’s 'ag'ré&‘mu;-t_t being later. The due date of

possession comes out to be 11.08.2020,

46. Itisworthwhile to ::nmﬁder that the assured return is payable to the
allottees on account of a provision inthe MaU, The assu red return in
this case 1is pa}r";hlé from from 12- August-2019 il the
commencement of the first lease on the said unit. The rate at which
assured return has been committed by the promoter is Rs.
Rs.35,750/- per month. If we compare this assured return with
delayed possession charges payable under proviso to section 18(1) of
the Act, 2016, the assured return is higher. The assured return in this

case is payable a Rs.35,750/- per month whereas the delayed

Page 24 of 26



47.

HARERA
& GURUGRAM | Complaint No. 740 of 2022

possession charges are payable approximately Rs. 23,188/- per

month. By way of assured return, the promoter has assured the
allottee that he would be entitled for this specific amount till the
commencement of the first lease on the said unit. The purpose of
delayed possession charges after due date of possession is served on
payment of assured return after due date of possession as the same is
to safeguard the interest of the allottees as their money is continued
to be used by the promoter even, after the promised due date and in
return, they are to be paid sither the assured return or delayed
possession charges whichever is'higher.

Therefore, considering I:hbafitts‘ nf}tmpﬁeﬁ ent case, the respondent is
directed to pay the a:fi;:ijfgdf-amﬁmtﬁiass I}réd,é‘gturn at the rate i.e,
Rs.35,750/- per rn-::-llﬂ:'n to the complainant from the date the payment
of assured return which has not been paid i.e, March 2020 till the
commencement of theﬁ'mt |ease on the said unit. The respondent is
directed to pay the uiﬂ;ﬁtaﬁ_&lng'accru&d.a's'sﬁr&d return amount till
the commencement of the firstlease on the said unit at the agreed rate
within 90 days from the date of this order after adjustment of
outstanding dues paid @ it to the complainant and failing which that
amount would be payable with intérest @ 10.75% till the date of

actual realization.

E. Directions of the Au thority:

48. Hence, the Authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the functions entrusted to
the Authority under Section 34(1) of the Act of 2016:
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i)  The respondent Is directed to pay the arrears of amount of

assured return at the rate i.e, Rs. 3 5,750/~ per month to the
complainant from the date the payment of assured return has
not been paid i.e, March 2020 till the commencement of the
first lease on the said unit.

ii) Therespondentisalso directed to pay the outstanding accrued
assured return amount tilldate at the agreed rate within 90
days from the date of nr&ﬁi‘&fﬁr adjustment of outstanding
dues, if any, from the complainant and failing which that
amount wnuldbé:p}yﬁjﬁi}gﬂﬂﬂt'i‘mﬂrﬁﬂ @10.75% p.a. till the
date of actual r_i!aiizatlu;. 2

iii) Aperiod of 90 days is givento the respondents to comply with
the dlrettjﬁl]lﬂxgiﬁen in this order and failing which legal
conseq abieeg ﬁﬂﬂﬁ‘fﬂﬂqﬂ; _J

49, Complaint stands disposed ﬁf.
£0. File be consigned to the _ﬂegistm

(Ashok Sa n)
Mem

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 05.12.2023
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