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HARERA
® GURUGRAM

The present complaint has been filed by the complainant/allottee

Complaint No, 741 of 2022

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 [in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and -ﬁ.itu:ﬂnns under the provision of the
Act or the rules and regulations t&-ﬁ#ﬁ fﬂEl'E under or to the allottees

as per the agreement for sale. axe::ute-ﬂ inter se.

A.Unit and project rel?taii q,eﬁlisg

The particulars of uﬁmﬂa{alls safe mnsideraﬁnn', the amount paid by
the complainant, dateofpropesed handing over the possession, delay
period, if any, have been detaifeq inthe fultm-ﬂng-tghular form:

N

LT A% B y
S.N. | Particulars " = . ngﬂs
1. Name of the project | "‘Heu Square Sector 109,
Gurugram
2 Project area | 271 atres
=1 11 -
3 Nature of ﬂgg_‘.prquﬂ_ l Commercial complex
4 DTCP license no. and | 102 of 2008 dated 15.05.2008 valid
validity status upto 14.05.2024
5 RERA Registered/ not| 109 of 2017 dated 24.08.2017 valid
registered upto 23.08.2021 plus 6 months of
extension due to COVID-19 =
23.02.2022
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6

Unit no.

Complaint No. 741 of 2022

Priority no. 62, 5" floor or similar
(As per page no. 58 of complaint)

Unit
admeasuring

area

550 sq. ft.

Date of execution of
agreement to sell

11.08.2017
(Page 55 of the complaint)

Date of execution Moll.| .

! ﬁﬁgfimr page no. 51 of reply)

L2p17

10

Possession clause as
per Mol j
_I

. ﬂum’mlctlnn of the said Building

Lﬂm& “The Company on
£ grdnt of Occupancy. Completion

1 30 {thirty) days, thereof remit all

3. The company shall complete the

f Complex, within which the
suid space is located within 36
months from the date of
execution of this Agreement or
from the start of construction,
whichever is later and apply for
grant of completion Occupancy

Certificate, shall issue final letters
te the Allottee(s] who shall within

dges

11

Date of Flfl:art of

construction

- The Authority has decided the date of

start of construction as 15122015
which was agreed to be taken as date
of start of construction for the same
project i other matters.
CR/1329/2019,
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12

possession

Due date

of

Complaint No. 741 of 2022

11.08.2020

{Calculated from date of execution of
Moll being later)

13

Assured
Clause

Return

N\

"";_J,,.W ‘Source, cess or any other

[
k o

|

| and the balance sale consideration
* | shall be payable by the Allottee(s)

4, The Company shall pay a
monthly assured return of
Rs.35,750/- on the total amount
received with effect from 12-
wn -2019 before deduction of

ich is due and payable by
the A]Inttee{a] to the Company

to' the' Company in accordance
with  the Payment Schedule
annexed as Annexure-l. The
monthly assured return shall be
paid to_the Allottee(s) until the
'emmﬁqgcemenl of the first lease
| on the said unit. This shall be paid
from the effective date.

14

Total sale f&nsi'dé"r'atii on

Rs. 20,54,400/-

)[As per payment, schedule at page no.
82 of the complaint)

15

complainant

Amount paid by the

Rs. 25,88,432/-
(As stated by the complainant)

16

Assured
amount paid

return

Rs.2,60,700/- till March 2020
(As per page 13 of complaint)
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17 | Occupation certificate | Not obtained

18 | Offer of possession Not offered

B. Facts of the complaint

That on 28.04.2017, the com plainant booked 3 Food Court unit in the
said project by paying an amount.of Rs. 10,000/- vide Instrument

bearing no. 050387 dated zaﬂ#.zb‘ﬁﬁ

That on 29,06.201 7, The m‘ﬁﬁl&]hants Paid an amount of
Rs1,00,000/- /- vide N Eﬂfmﬁﬁ%&zﬂm !:Iated 29.06.2017(HDFC
Bank) towards the sflﬂmhmﬂﬂimfuudd@m space in the area
designated for the foad court hayi fg super area of Approx. 550 Sg.Ft.
and covered area of about 275 sq.ft. and thereafter the company had
dgreed to allot the*.‘lsuiu_:lulsp;lcﬂ to the mmghilmnt vide the saig
allotment a unit Prlnﬂﬁr{h,ﬁﬂhgyh:mpfera?ﬁ 350 (sq ft) in Food
Court Area in the prnjectllnhl‘iﬂé“f‘espﬂﬁﬁgﬁh r

That the complainant contacted rhé respondent on several occasions
regarding wrongful demand ol EDC,1DC, VAT etc and also some unfair
and arbitrary ciaua‘_é's___ll;":h jﬁ%agnqtmfng Also, Iillargir:lariﬂ-::atiun was
sought on the development of project and the date of delivery.
However, no answer was received from the respondent,

That from 28.04.2017-till now, As per demand raised by the
respondent and as per the Payment plan, the complainant paid a sum
of Rs. 2588432/- towards the said Food Court space from
28.04.2017 till date,
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That as per the MOU dated 11.08.2017 it was agreed that the
possession of the said unit shall be delivered within a period of 36
months from the date of execution of MOU dated 11.08.2017 i.e, by
11.08.2020.

That on 19.08.2020, the complainant visited the site and was shocked
to see the status of the project as no construction was going on as per
the promises and representations made by the respondent and the
project was nowhere near cnmplqﬁm

That on 12.08.2019-till now, theres-pﬁndent paid an amount of Hs. 2,
60,700/- till March, Eﬂzﬂ-aﬂd a.!qﬂ pfﬂs 7 B'E ﬁﬂ'ﬂf is still remain
unpaid on account -::fftlw a&’su red réturn. "

The complainant kept: Ipursumg the matter with the representatives
of the respondent uverl due course of time named r. Vivek Dhar, Ms.
Maninder , Pivush Gupt ‘{ilﬁﬁe?ela%!n . Mrs. Ma-:rpreet Saini, Mr. Avik
Bhatia as to when will 'ﬁ : aﬂ‘ﬂ whgr‘causlructmn is going on at
such a slow pace, but to nh a'.raﬂ. But the rmnndent did not furnish

any response in this,r&gard and ai;n failed to make the payment on
account of assured réturn to ﬂlettfmplﬂiﬁanLLatermmptamant tried
to contact dlrecmrsgu[m;ppnﬂ&nt Mr., Amit Bhola, Mr. Ashish Anand
& Mr, Manish Bhola over phone &all & email but no response has been
received by the Complainant.

That till now, the respondent failed in handling over the possession
and monthly assured return of the food court space till date as per
agreed terms and conditions despite being received the sale

consideration amount, hence the present complaint.
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That as per MOU, the respondent had agreed to pay a monthly assured
return of Rs. 35,750/- on the total amount received with effect from
12.08.2019 as per MOU as well as buyer agreement dated 11.08. 2017.
The respondent failed to pay a monthly assured return of Rs. 35,750/-
per month from dated 12.08.2019 till now. Even after so many
request and emails by the complainant regarding the matter,
However, the respondent did net furnish any response in this regard.
That the complainant booked spﬁ%ﬂﬂ sq ft in food court area in
presence of sales partner namel?ﬁ*l‘!" Ankit Vashist and co mpany and
made all required paymanth;gﬁiﬁhigﬂsT The complainant was in
touch with respundgml: rg-gariﬁng?thuh"hnnkjuﬁ ‘through email and
phone. The agreement was signed based.on the ﬂnmpiainant specific
choice of space in foad court. But on 29.07.2021, the respondent
claimed that the cumﬂpiéiﬂﬂnt does not possess any space in food court
rather, the cumpiajnaﬂt has #page hﬂnlﬂ:ﬂ In enr.trtain ment zone and
upon hearing the same, n:uﬂ the’ mmjluinant got shocked. The
complainant then mquesl:ed the i*e&p-::nd&nt to handover the
possession of the buﬁkﬂd H.nl'.tﬂfp!i' ag;mamanl:rtn sale and MOU. The
e-mail in this regard is also sent to rﬁspunﬁen't but no answer was
received from the respundent

That the respondent has made representations and tall claims that the
project will be completed on time. On the contrary, the respondent
has failed in adhering to the representations made by him and
retained in adhering to the representations made by him and retained

the hard-earned money paid by the complainant for so many months
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thereby causing wrongful loss to the complainant and wrongful gain

to the respondent.

That the respondent simply duped the complainant of their hard
earned money and life savings. The aforesaid arbitrary and unlawful
acts on the part of respondent have resulted in to extreme kind of
financial hardship, mental distress, pain and agony to the
complainant

That the present cnmplatnt has. bpﬁ';'ﬁe{l in order to seek possession
possession along with other relief as' mentmneﬂ in the relief clause of

the complaint.

Relief sought by the‘ﬁ:ﬁnplajmub
The complainant has s‘ﬁught the following relief:

i) Direct tha_rqspnnﬂent to handover the possession of the
said food r:bl.{rt:ﬁe_‘!ﬁi.s&:m priority no. 62; Food Court
Area; 550 sg. FtSuﬁE;'iﬂEream per the Agreement was
signed based on the complainant specific choice of space
in food court.

ii) Direct the r;eﬁ_p-:mdem to pay delayed pessession charges
on the principal amount paid by the complainant towards
the said space at prescribed rate of interest from the due
date of possession, i.e,, till actual handing over possession.

iii) Direct the respondent to pay a monthly assured return of

Rs 35,750/- on the total amount received along with
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applicable Interest with effect from 12.08.2019 till the

commencement of the first lease on the said unit

D. Reply by the respondents
The respondents by way of written reply made the following

submissions.

It is most humbly submitted that the complainants while booking the

space vide the original booking form, clearly opted for premises no.

62 on the fifth floor or sl'm ."."A.:‘:':Fh'ereby, subsequently, the
an ne, Priority No.62 on the
5" Floor or similar, admms*uriugﬁﬁﬂ sq.ft; which was earmarked
for the use of either Fum:l Cuurt_."ﬂfﬁc&;’ Entertainment,/ Retail and
strictly as per buﬂ[liiitg‘];lans approved by the Birector of Town and
Country Planning. 'hm %135 heéhtharbr E1grEEIL-$}! complainants in
clause 2.1 and clause 3.1 of the builder buyer dated 11.08.2017

Complainants were allotted sp

executed between the.complainants and the respondent.
It is further submitted that a-snar nqlgﬁta! approvals of the building

Ll

Complainants [luring t?ﬁ? Eﬂﬁlﬂégi fﬁs Elaarly I!lenriuned that the
fifth floor of the projectis for entertainment zone while the food court
is to come up on the third floor.

it is also pertinent to mention herein that for referring to the space
allotted to the complainant, the company has been using the terms
entertainment zone and food court interchangeably. It is also
submitted that the nature, character or placement of the space has not

been changed and is as per the approved plans,
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20. That the complainants despite being in knowledge that they have

21.

22.

booked a space in the entertainment zone are alleging to have booked
the space on food court, in order to extract illegitimate monetary
benefits from the respondent.

It is submitted that the complainants were in search of making an
investment in the real estate sector and came to know about the
project of the respondent. That the complainants after making
deliberate inquiries about the prgﬁELand the respondent and after
being completely satisfied m!:h tﬁﬁff“!nqulnes decided to book a
commercial space in the pmjm ﬁirt' l:he respondent. Accordingly, a
builder buyer agreement (hereinafter referred to as "BBA") dated
11.08.2017 was @:bég‘ted between| the complainant and the
_'.-I \ B ]

It is noteworthy that the -:an'mplalnants had purchased the commercial

space, not for their personal use but to invest the money and to earn

respondent.

a return on the same by .Iﬂhsﬁig the said space through the
respondent. Acco Iy, / randum sof Understanding
(hereinafter rEferrl:E to as %ﬂiﬂd‘ﬂ.ﬂﬂ 2017 was executed
between the complainant and the respondent. That in recital 4 of the
MOU it is clearly agreed by the complainants that they are not the end
users and are investors. That Recital 4 of the MOU dated 11.08.2017
is reproduced herein below for the convenience of the Ld. Authority:

"AND WHEREAS the Allottee(s) has approached the Company and
shown interest in the said Project. The allottee(s) further

Page 10 of 28




23.

24,

25.

HARERA
! GUEUGRAM l Complaint No, 741 of 2027

warrants and represents that he is not an end user and is an
investor...”

That a mere reading of the above-mentioned clause makes it crystal

clear that the relationship between the complainants and the
respondent is not that of a builder-buyer.

Furthermore, it is submitted that the complainants agreed to opt for
the “Assured Return Plan”, That, the MOU dated 11.08.2017
governed the terms of paying the ﬂad return and leasing thereof.
Since, the complainants had- pfl_ -_1'.%@_%& commercial space for

earning a return mrnughfiéﬁéhgﬂﬁieﬁpate, therefore, it is clear that

the complainants are imr;esl:urs.-Thus, no cause of action arises for

filing of the presen tcomplaint nor any yisible understanding to book
the respondent for ar;(-y I‘:?ga! charges. .

It is important to I::ring it to the knowledge of the Hon'ble Authority
that the MOU clearly SﬁpLﬂaEes that the complainants had booked the
commercial space only M ::Frre pu@se ‘of gaining commercial

—— . el

advantage and not for sgif-ygﬁe. [;«iaﬁtn;b&w that the complainants
had agreed that they shall notuse the commercial space for their own
personal use and that the said space can only be used for the purpose
of leasing through the respnndenf, in accordance with the terms and
conditions of the MOU. That a mere perusal of the Clauses of the MOU
clearly specifies that the relationship of the complainant and the
respondent is not that of a builder and buyer.

It is important to mention here that the complainants had entered

into two different and Separate agreements with the respondent,
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namely BBA and MOU. Both these agreements are two distinct and

different agreements. That buyer’s agreement is the builder buyer
agreement which casts various obligations on the promoter to
complete and deliver a real estate project. Whereas, the MOU only
pertains to assured return and leasing. That there may be cross-
reference between two agreements or certain clauses may be
superseding each other. However, -such cross-reference or

supersession does not amount to the novation and thus both these

|
k-

ﬁﬂ& single agreement. Each
agreement has its own. &ilﬂth'lﬂ ﬂaﬁmy. obligations and terms and

conditions imposed on'the parties and are confined to that specific
J [

agreements cannot be regdfﬂ'-'

agreement only,
All other avermentsélﬁéde {p,fhé;d@plﬁinﬁ;weﬁe'ﬁ&hied in toto.
Copies of all the relevant ﬁpcﬁméhtsﬁhatm been filed and placed on the
record. Their authentﬁ:llj}-is notin dispute. Hence, the complaint can
be decided on the basis-.of ‘those' undisputed documents and
submissions made by the parties.

E. Jurisdictionlof the aithor
The respondents have raised an objection regarding jurisdiction of
authority to entertain the present complaint, The authority observes
that it has territorial as well as subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.  E.ITerritorial jurisdiction

29. As per notification no. 1 /92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of
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HARERA
GURUGRHM Complaint No, 741 of 2022

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E. 1l Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter  shall

be responsible to the allottee as IIB],' agreement for sale. Section
11(4)(a) is reproduced as he:au:jﬁ&i“'

,ﬂ IS
Secﬂnnufﬂfég “--.ﬂ

Be respdnsible for :.-Hmbi‘tgnn‘nns, responsibilities and
functions-under the provisions of this Act or the rules

and regulations made thereunder or to theallottees as
per rh:k' qprﬂement far Hl.fe ar ; the, :um:mmn of
ail 5 5 ﬁm:g jIH' mﬁ?’t nce of all
thea _ Q&uh#hg -i may be,
to the ‘gl ; é[&- of the common i ‘oréas to the

association ofallo of the competent authority, as
the case may-be.

Section E-l-FunctIuns uﬁha.ﬁnﬂlurity

34(f) o tgn m ce of the
obliga r’f’“cmrt up rnmnt? the- allottees
and theteal estateagentsunderthisdctand the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer If

pursued by the complainant at a later stage.
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F. Findings on the objections raised by the respondents.

F. I Direct the respondent to handover the possession of the
said Food Court Premise no.: Priority no. 62; Food Court Area:
550 sq. ft Super Area as per the Agreement was signed based
on the complainant specific choice of space in food court.
F.Il Direct the respondent to pay delayed possession charges
on the principal amount paid by the complainant towards the
said space at prescribed rate of interest from the due date of
possession, L.e., till actual handing over possession.
F.IIl Direct the respondent to pay a monthly assured return of
Rs 35,750/- on the total amount received along with
applicable Interest with eﬂ‘éct from 12.08.2019 till the
commencement of the first lease on the said unit.

The above mentioned’reliefs'no, El, FIL & Flll as sought by the

complainant is being taken together as the findihgs in one relief will
definitely affect the result of the.pther reliefs and these reliefs are
interconnected. >\ 1 _

31. While filling the clait petition besides delay possession charges of
the allotted unit builder buyer agreement dated 11.08.2017, the
complainant also anug;ht monthly assured returns of Rs. 35,750/-
from 12.08.2019 unt : cﬂ@n@gﬁe?ﬂntﬂfme first lease on the said
unit. It is pleaded that ‘f‘espnndent has not complied with the terms
and conditions of the agreement. Though for some time the amount
of assured return was paid but later on, the respondent refused to pay
the same by taking a plea of the Banning of Unregulated Deposit
Schemes Act, 2019 (herein after referred to as the Act of 2019). But

that Act does not create a bar for payment of assured returns even

after coming into operation and the payments made in this regard are

Page 14 of 28



32,

HARERA

T GURUGW {L'Dmplamt No. 741 of 2022

protected as per section 2(4)(iii) of the above-mentioned Act

However, the plea of respondent is otherwise and who took a stand
that though it paid the amount of assured returns upto the year 2018
but did not pay the same amount after coming into force of the Act of
2019 as it was declared illegal.

The Act of 2016 defines "agreement for sale” means an agreement
entered into between the pmmut&r and the allottee [Section Z(c)]. An
agreement for sale is defined a&qnmmgement entered between the
promoter and allottee with fpeeidlj apd consent of both the parties.
An agreement defines tlhe ngﬁh and abilitiesbfboth the parties i.e,
promoter and the alLulftee and marks the start of new contractual
relationship hehvaﬁl'ﬁ:qm Timta:mg:atmai rejaﬁuﬁshlp gives rise to
future agreements ﬁ;le‘.d:l ‘Haﬁaﬁluﬁs betweeu them. The different
kinds of payment plans were in vogue and legal within the meaning
of the agreement for sale, Dné‘bfﬂﬂ ‘imtegral parts of this agreement
is the transaction uésﬁpro&e iﬂt&r—#e;autlﬁ The "agreement
for sale” after coming into force of this Act (i.e, Act of 2016) shall be
in the prescribed form as per rules but this Act of 2016 does not
rewrite the "agreement” entered between promoter and allottee prior
to coming into force of the Act as held by the Hon'ble Bombay High
Court in case Neelkamal Realtors Suburban Private Limited and

Anr. v/s Union of India & Ors., (Writ Petition No. 2737 of 2017)
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decided on 06.12.2017. Since the agreement defines the buyer-

promoter relationship therefore, it can be said that the agreement for
assured returns between the promoter and allottee arises out of the
same relationship. Therefore, it can be said that the real estate
regulatory authority has complete jurisdiction to deal with assured
return cases as the contractual relationship arise out of agreement for
sale only and between the mgpﬁrﬂes as per the provisions of
section 11(4)(a) of the Fu:l: ;J 20 iﬁ, hﬁhifh pmmdes that the promoter
would be responsible tbna{l. EI'E nﬂiﬂﬂtﬁ‘ms tinder the Act as per the
agreement for sale :ill_me ex&:utmn of conveyance deed of the unit
in favour of the alld;teés’. Now, three issues arisefor consideration as
o VAYERERY/
vVasnd R} OB & 7
a) Whether authority is.within the jurisdiction to vary its earlier
stand regarding assured returns.due to changed facts and
mrcumstance% !1 i, o H L R A
b) Whether the auth u,rit;.r' is competent to alluw assured returns to
the allottees in-pre-RERA cases;after the Act of 2016 came into
operation,
¢) Whether the Act of 2019 bars payment of assured returns to the

allottees in pre-RERA cases
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33. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and 5h. Bharam
Singh & Anr. Vs. Venetain LDF Projects LLP" fcomplaint no 175 of
2018) decided on 07.08.2018 and 27.11.2018 respectively, it was

held by the authority that it has no jurisdiction to deal with cases of

assured returns. Though in those cases, the issue of assured returns
was involved to be paid by the builder to an allottee but at that time,
neither the full facts were brought before the authority nor it was
argued on behalf of the all.p:tmeﬁ tfﬂatun the basis of contractual
obligations, the hullderflq hqh_ at H"tn,l,g'ay that amount. However,
there is no bar to take a Jifféreritﬁ"liﬁw from the earlier one if new facts

and law have been hruught before an adjudicating authority or the

court. There is a du&tlﬁne of *’prqqucmtﬂ overruling” and which
provides that the lamidechirea'i by the court applies to the cases arising
in future only and its a,ppllc*ahlltty to the‘cases which have attained
finality is saved because the repeal would otherwise work hardship
to those who had t to, its: eesA reference in this regard
can be made to th?ﬁsz Mnﬁﬁmﬁﬂr & Anr Vs. Madan Lal
Aggarwal Appeal f;ivﬂ} IﬂEE':n)‘E' 2003 decided on 06.02.2003 and
wherein the hon'ble apex court observed as mentioned above. So,
now the plea raised with regard to maintainability of the complaint in
the face of earlier orders of the authority in not tenable. The authority
can take a different view from the earlier one on the basis of new facts
and law and the pronouncements made by the apex court of the land.

It is now well settled preposition of law that when payment of assured

"
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returns is part and parcel of builder buyer's agreement (maybe there

is a clause in that document or by way of addendum , memorandum
of understanding or terms and conditions of the allotment of a unit),
then the builder is liable to pay that amount as agreed upon and can't
take a plea that it is not liable to pay the amount of assured return.
Moreover, an agreement for sale defines the builder-buyer
relationship. So, it can be said that the agreement for assured returns
between the promoter and aEEﬂtﬁE ,ans-es out of the same relationship
and is marked by the nrlginaj‘«agm‘ﬁ‘ﬂ'ubﬁt for saie. Therefore, it can be
said that the authority has' -:ﬂmplﬂﬁ Jjurisdiction with respect to
assured return cases a;the contractual relationship arises out of the
agreement for sale only and between the same contracting parties to
agreement for sale, llﬁiﬂe case h;,h?:d thisal,gb of assured returns is
on the basis of t:untqé’amﬁ] Ehl@aﬂ:pns a l;&'!giéfween the parties.
Then in case of Pioneer Urban Land and I nfrastructure Limited &
Anr. v/s Union of India & Ors, (Writ Petition (Civil) No. 43 of 2019)
decided on 09.08. Eﬂj it was mr?d: by the Hﬂn ble Apex Court of
the land that nﬂl ttees. who  had Bhtﬂraﬂ into  “assured
return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the
developer undertook to pay a certain amount to allottees on a
monthly basis from the date of execution of agreement till the date of
handing over of possession to the allottees”. It was further held that

‘amounts raised by developers under assured return schemes had the
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“commercial effect of a borrowing’ which became clear from the

developer’s annual returns in which the amount raised was shown as
“commitment charges” under the head "financial costs". As a result,
such allottees were held to be "financial creditors” within the meaning
of section 5(7) of the Code" including its treatment in books of
accounts of the promoter and for the purposes of income tax, Then, in
the latest pronouncement on this aspect in case Jaypee Kensington
Boulevard Apartments Weﬂ'm'@ Association and Ors. vs. NBCC

_| |~... ¥

-----

(India) Ltd. and Ors. (24. UE,EEEI "T-MNU,.'" SC/0206 /2021, the
same view was followed Eﬁ"ﬁ'ﬂkﬂﬂ. '&ﬁfﬁﬁr in the case of Pioneer Urban

Land Infrastructure Ld & Anr. with regard to the allottees of assured
returns to be financial creditors within the meaning of section 5(7) of
the Code. Then aftér coming into force the Act of 2016 wef
01.05.2017, the builder is obligated to register'the project with the
authority being an ﬂngﬂing pruiect as per proviso to section H[I} of

has no provision for ne- rltlﬂg phllganuns between the
parties as held by the n»'bTE:—H gﬂl:i Euﬂrtiu case Neelkamal

Realtors Suburban Private Limited and Anr. v/s Union of India &
Ors., (supra) as quoted earlier. So, the respondent/builder can't take
a plea that there was no contractual obligation to pay the amount of
assured returns to the allottee after the Act of 2016 came into force
or that a new agreement is being executed with regard to that fact.
When there is an obligation of the promoter against an allottee to pay

the amount of assured returns, then he can't wriggle out from that
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situation by taking a plea of the enforcement of Act of 2016, BUDS Act

2019 or any other law,
It is pleaded on behalf of respondent/builder that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there is
bar for payment of assured returns to an allottee. But again, the plea
taken in this regard is devoid of merit. Section 2(4) of the above
mentioned Act defines the word " depasit' as an amount of maney
received by way of an advance qr fm:m or in any other form, by any
deposit taker with a promise, mfﬂtﬂi‘ﬂ ‘Whether after a specified period
or otherwise, either in pﬂaih “E iﬁ,h:i}ﬁﬂr in ﬂie form of a specified
service, with or wi thqus:u‘r_.;f benaﬁfn the fﬂrm ofinterest, bonus, profit
or in any other form, Ei’ult does not include
. an amount recéﬂiﬂd in the éourse of, or for the purpose of,
business and hér.&;g a gienﬁ."nd: r:mm!é:ﬁm; to such business
including— \ I
I, advance recelved in-.connediion with consideration aof an
immavable p ::rg awemt or arrangement
subject to rhezom advance fs adfusted against
such immovable property as q:ecfj'ted in terms of the agreement
or arrangement. |
A perusal of the above-mentioned definition of the term 'deposit’
shows that it has been given the same meaning as assigned to it under
the Companies Act, 2013 and the same provides under section 2(31)
includes any receipt by way of deposit or loan or in any other form by

a company but does not include such categories of amount as may be
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prescribed in consultation with the Reserve Bank of India. Similarly
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meaning of deposit which includes any receipt of money
by way of deposit or loan or in any other form by a company but does

not include,

i, as a advance, accounted for in any manner whatsoever,
received in connection "With consideration for an
immovable property S

il. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Governmenty”,\ )\ [ E'II,-‘ AL A

&

So, keeping in view theab "':;ﬁé;ﬁtfdnaﬂ-.p;f_iiglsinns of the Act of
2019 and the Comparies Act 2013, it is to be Seen as to whether an
allottee is entitled to assured returns in a case where he has
deposited ﬁuhstaﬂ,_ﬁgi amount of sale T;nr;ﬁtig:rgtinn against the
allotment of a un%hivi& the Ij}uﬁ]dﬂ‘r ap_ﬁgé;“'tjine of booking or
immediately thereaftér and 4s agreed tpon between them.

The Government of India“enacted the Banning of Unregulated
Deposit Schemes #Qt;‘g, 3%19%@ provide for a comprehensive
mechanism to hatf‘_thﬁé %nﬁgﬁlgﬁ.‘e ‘deposit schemes, other than
deposits taken in the Iu‘:'dlnary cotirse of business and to protect the
interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4] of the BUDS Act 2019
mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with

consideration of an immovable property under an agreement or

Page 21 0f 28



39.

40.

HARERA
- GURUGRAM Complaint No. 741 of 2022

arrangement subject to the condition that such advances are

adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of deposit,
which have been banned by the Act of 2019,

Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his position,
then the person/promisor is hg:-:,und to comply with his or her
promise, When the bmlde;.faﬂkﬁ?lf.‘f hnm;:-ur their commitments, a
number of cases were, ﬂﬁ/db &rs atdifferent forums such
as Nikhil Mehta, Pioneer Urban Lﬂm’f and Infrastructure which
ultimately led the central government to enact the Banning of
Unregulated Deposit Scheme Act, 2019 0n31.07.2019 in pursuant to
the Banning of lfufééﬂated Deii,lnslt 5’[‘J"|.Eﬂif Ordinance, 2018,
However, the moot ql.lEEﬂﬂﬂ to be decided is as to whether the
schemes floated earlier by the builders and promising as assured
returns on the h of all units are covered by the
abovementioned Aﬂti mﬁmggx% issilﬂq'&r consideration arose
before Hon'ble REM;Panﬂhkula in case Baldev Gautam VS Rise
Projects Private Limited (RERA-PKL-2068-2019) where in It was
held on 11.03.2020 that a builder is liable to pay monthly assured
returns to the complainant till possession of apartments stands
handed over and there is no illegality in this regard.

The definition of term 'deposit’ as given in the BUDS Act 2019, has

the same meaning as assigned to it under the Companies Act 2013,
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as per section 2(4)(iv)(i) ie, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard to acceptance of deposits
by the companies were framed in the year 2014 and the same came
into force on 01.04.2014. The definition of deposit has been given
under section 2 (c) of the above-mentioned Rules and as per clause
xil [b), as advance, acmunt};ﬂ}jﬁ&f- in any manner whatsoever
received in connection with ?ﬁﬁéfﬁemﬁun for an immovable
property under an gﬁr;hn]ﬁﬁé,iléraﬁgugement. provided such
advance is adjusted ar_gainst such praperty.in accordance with the
terms of agreement or arrangement shall not be a deposit. Though
there is proviso m'tl:ii's' ruvi sian as well as to the amounts received
under heading 'a’ aqﬁdﬁd‘»@ tl'fp nﬁntheé&:ﬂﬁﬂg refundable with
or without interest diib fo the reasons that the company accepting
the money does not have netessary permission or approval
whenever requiredto dealin the goads or properties or services for
which the money is taken, tHen theamount received shall be deemed
to be a deposit under these rules however, the same are not
applicable in the case in hand. Though it is contended that there is
no necessary permission or approval to take the sale consideration
as advance and would be considered as deposit as per sub-clause
2(xv)(b) but the plea advanced in this regard is devoid of merit. First

of all, there is exclusion clause to section 2 (xiv)(b) which provides

that unless specifically excluded under this clause. Earlier, the
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deposits received by the companies or the builders as advance were

considered as deposits but w.e.f. 29.06.2016, it was provided that the

money received as such would not be deposit unless specifically

excluded under this clause. A reference in this regard may be given
to clause 2 of the First schedule of Regulated Deposit Schemes
framed under section 2 (xv) of the Act of 2019 which provides as
under:- T

(2) The following shall alsa: bmwmd as Regulated Deposit Schemes
under this Act namely:- -

(a) deposits accep c{_gmnf’er ﬂny rha:me or an arrangement
registered :@ﬂ'ﬂ?-_ I u.lﬂ[mm, hodyin India constituted or
established tmder a statute; and - - -

(b) any otherscheme as may be notified by the Central Government
under this A¢t.

The money was taken by the builder as deposit in advance against

allotment of immgvable property and its pessession was to be
offered within a certain ‘period. ﬁnwevar. Jin view of taking sale
consideration by way :nf-ﬂd#an'te the builder promised certain

ki

amount by way of assured returns for a certain period. So, on his
failure to fulfil thatgﬂin}ﬂ% W%’fﬂm has:a right to approach
the authority for redressal of his-grievances hy way of filing a
complaint. |

Delay Possession Charges/Assured Return:

The complainant is seeking unpaid assured returns on monthl y basis
as per Mol at the rates mentioned therein. It is pleaded that the
respondent has not complied with the terms and conditions of the

agreement. Though for some time, the amount of assured returns
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was paid but later on, the respondent refused to pay the same by
taking a plea that the same is not payable in view of enactment of the
Banning of Unregulated Deposit Schemes Act, 2019 (hereinafter
referred to as the Act of 2019, citing earlier decision of the authority
(Brhimjeet & Anr. Vs. M/s Landmark Apartments Pvt. Ltd, complaint
no 141 of 2018) whereby relief of assured return was declined by the
authority. The authority has rajﬂn:ted,the aforesaid objections raised
by the respondent in Eﬂfﬂﬂﬂlf#ﬁﬂ -'ﬂ_‘ﬂed as Gaurav Kaushik and
anr. Vs. Vatika Ltd. wherein the authority while reiterating the
principle of prnspect}wﬁni[i{uﬁwqymme authority can take
different view Frum_,f!_:b"%a’i:lie?éﬁ&mﬁe basis of new facts and law
and the prunuunngiﬁé}lfs ma&_g E}r the apex court of the land and it
was held that when payment ofassured returns is part and parcel of
builder buyer’s agr&éﬁt-&fﬂ\t [inaj?heim ere is a clause in that document
or by way of addenéﬂ;&‘-ﬁiumgmkdumﬁﬁf u'ﬁﬂ%érstanding or terms
and conditions of the allgtment of a unit), then the builder is liable
to pay that amount as agreed upon-and the Agt of 2019 does not
create a har for mﬁﬁ%ﬂﬁuﬁ’aﬁhﬂmnﬁm-ﬂﬁeh-aﬂer coming into
operation as the payments made in this regard are protected as per
section 2(4)(1)(iii) of the Act of 2019. Thus the plea advanced by the
respondent is not sustainable in view of the aforesaid reasoning and
case cited above

A builder buyer agreement and MoU dated 11082017 were
executed between the parties. As per clause 3 of the Moll, the

company shall complete the construction of the said Building /
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Complex, within which the said space is located within 36

months from the date of execution of this Agreement or from
the start of construction, whichever is later and apply for grant
of completion Occupancy Certificate, The Authority has decided
the date of start of construction as 15.12.2015 which was agreed to
be taken as date of start of construction for the same project in other
matters. CR/1329/2019. So, the due date is calculated from the date
of execution of buyer's agrépmﬁé ﬁe'ing later. The due date of
possession comes out to be 11.08. ﬁﬂfﬂ

44. Itis worthwhile to cunﬂidgr Ihﬁtﬂfﬂml‘ﬁd return is payable to the
allottees on account, nl'“a prwisiﬁn in the Moll, Tha assured return in
this case is payable from from 12- August-2019 till the
commencement of the ﬁ;'st lease on the said unit. The rate at which
assured return has“ be@\ cu@ngrttad by’ the/ promoter is Rs.
Rs.35,750/- per mudtll. Jf we. r:umpare tErls assured return with
delayed possession charges payahle*unt! erproviso to section 18(1) of
the Act, 2016, the assured return ishigher. The assured return in this
case is payable a HSEE“?EDI pEr month whereas the delayed
possession charges. are payable apprnximatﬂI}' Rs. 23,188/- per
month. By way of assured return, the promoter has assured the
allottee that he would be entitled for this specific amount till the
commencement of the first lease on the said unit. The purpose of
delayed possession charges after due date of possession is served on
payment of assured return after due date of possession as the same is

to safeguard the interest of the allottees as their money is continued
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to be used by the promoter even after the promised due date and in
return, they are to be paid either the assured return or delayed
possession charges whichever is higher.

45. Therefore, considering the facts of the present case, the respondent is
directed to pay the arrears of amount of assured return at the rate i.e.,
Rs.35,750/- per month to the complainant from the date the payment
of assured return which has not been paid i.e, March 2020 till the
commencement of the first lease ﬁﬁﬂ!ﬂ' said unit. The respondent is
directed to pay the outstanding afs'rueﬂ assured return amount till
the commencement ufth?;th's 3 Iﬁ?gﬂlﬂ unit at the agreed rate
within 90 days fruu{:zha date 'aﬁ ﬂ';yh“ order. after adjustment of
outstanding dues paid by it to the complainant and failing which that
amount would be payable with interest @ 10.75% till the date of
actual realization. I"-k e \ ' &

N

N
F. Directions of the Autlmi'ltj?.

|| ; '

46. Hence, the Authority hereby passes this order and issue the following

directions under s i i 37 of the Act to ensure compliance of
obligations cast up ?rﬁnﬁkgﬁt & funetions entrusted to
the Authority under Section Sﬁi{ﬂ of the Act of 2016:

i)  The respondent is directed to pay the arrears of amount of
assured return at the rate Le, Rs. 35,750/- per month to the
complainant from the date the payment of assured return has
not been paid i.e.,, March 2020 till the commencement of the

first lease on the said unit.
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ii) The respondent s also directed to pay the outstanding accrued

assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainant and failing which that
amount would be payable with interest @10.75% p.a. till the
date of actual realization,

iti) A period of 90 days is gfv&ﬁ'fﬁ-"the respondents to comply with
the directions giw.m in l:hisl urﬂar and failing which legal
consequences Wﬂuld.ufﬂ‘ﬂﬂw

47. Complaint stands dlsprqsud of.
48. File be consigned to the Registry.

(Ashok Sangwan)
Memb

" i i*i tll"'h

Hanranarﬂfai Esl:atg Regulatury Authority, Gurugram
Dated: 05.12.2023
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