HARERA

— GURUGRAM Complaint no. 2357 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. 2357 0of 2022
First date of hearing: | 06.09.2022
Date of decision 15.12.2023
1. Sheetal Dawer
2. Neetika Dawer
Both RR/o: - A-28, New Friends Colony, New
Delhi-110065 Complainants
Versts
M/s Venetian LDF Projects LEP 0
Regd. office: 205, 2*¢ Floor, Time Centre, Golf
Course Road, Sector- .54, Gurugram, Haryana -
122002 also at SCO = 320,25 Floor, Near HDFC
Bank, Sector - 29, Gurugram Haryana - 122001 | Respondent
CORAM: ]
Shri. Sanjeev Kumar Arora Member |
APPEARANCE: 5 1
Mr. Rahul Sharma proxy counsel Advocate
for the
AN PEL complainants
Ms. Shikha proxy counsel Advocate for
| g the respondent
ORDER

The present complaint dated 19.05.2022 has been filed by the

complainant/allottee in Form CRA under section 31 of the Real

Estate (Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.
Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the cemplemapt. da'te of proposed handing over

the possession, delay peried,jf an:g have been detailed in the

S:N.- | particulars - i Jffﬂetails !

1. | Name of the project “83 Avenue” Sector 83, Gurugram,
Haryana

2. | Nature of the project | Commercial

3. | DTCP License no.. |12 of 2013 dated 13.03.2013 valid
e lup t0.12:03.2019

L1 A D3ra) A

4. | RERA Registered/ not Registered

vegisterad 310/42/2019  Dated 16.01.2019
till 30.09.2020
Expired
5. | Application form 14.08.2014

(Page 53 of the complaint)

6. | Unit no. G- 52
(Page 59 of the agreement)

7. | Unit area admeasuring | 296 sq. ft. (super area)
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(Page 59 of the agreement)

8. |MOU 13.08.2014
(Page 22 of the complaint)

9. | Assured return clause | 3.1

Till the notice for offer of
possession is issued, the
developer shall pay to the
allottee an assured return at the
rate of Rs. 140.78/- per sq. ft. of
super area of premises per
month.

10. | Allotment letter 14.08:2014
, (Pagefﬁ of the complaint)

11. | Date of execution'of |25.08.2014
Space Buyer's

Page 56 of the complaint
Agreement - (Pags _ . )

12. | Possession clause 38.

The developer contemplates to
offer possession of said unit to
allottees within 36 months of
signing of this agreement or
within 36 months from the date
of start of construction of the said
building whichever is later with
the grace period of 3 months
subject to force majeure events

13. |Date of start of | Notprovided
construction

14. | Due Date of possession | 25.11.2017

(36 months from the date of
agreement as date of start of
construction is not available +3
months of grace period)
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15. | Sale consideration Rs. 47,74,150/-
(Page 58 of the complaint)

16. | Amount paid Rs. 37,01,832/-
(As per page 63 of complaint)

17. | Amount of assured | Rs.11,53,226/-

return paid (Page 22 of reply)

(From 13.08.2014 to 07.12.2016)

18. | Occupation certificate - | Not obtained

19. | Offer of possession %ﬁﬂ

s

The marketing staff of the respondent gave them a brochure and
pricelist and allured them with a rosy picture of the project. The
marketing staff and office bearers of the respondent allured with
the proposed speciﬁEati'ﬁn-;f:ii::l‘z};s“gl);#ééﬂiéﬁmssessinn of the shop
will be handed over within 36 ﬁfﬁéﬁls fmm the date of agreement,
with a grace peﬁn& oi’ﬁ”_ muiglfg._ It M further apprised and
assured to them' that if they pay around 80-90% payment in a
consolidated manner, they would also get the assured return from

the respondent.

That, believing on representation and assurance of respondent,
they - Mr. Sheetal Dawer and Mrs. Neetika Dawer, putting their
hard earned money, booked one shop bearing Unit No. G- 52 on

ground floor, admeasuring 296.66 sq. ft. and paid Rs. 10,00,000/-
Page 4 of 24
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as booking amount. The Shop was purchased under the
consolidated scheme and within a span of two months, the
complainants paid almost Rs. 37,01,832/- by 9.8.2014 itself, out of
the total Sale Consideration price of Rs. 40,99,248 /- exclusive

other charges.

That, accordingly, a MOU dated 13.8.2014 has been executed
between the parties. By that-' -time, they have paid almost Rs.
37,01,832/-in a censnhdeted@ﬁmr to the respondents and as
agreed under the execution eﬂhﬁel’f the Respondent is liable and
undertaken to pay Rs HB ?"B ;ié#ﬁ'q‘?ft asgured return on area of
296.66 sq. ft. asmer Article 3 Clause 3. 1 ofthe MOU. That, the
payments made hy the Cempleifllpnts, §tel:ed above were

Shop in question.

That on 14.8.2014, the respondent-issued allotment letter for the
said shop in question on J;A».&!.abié'allﬁﬂjng-th_’_e commercial. That
on 25.8.2014 a pre-prmted uﬂﬂetezal. arbitrary shop buyer

agreement / hu}rer s agreement was executed inter - se the parties.

According to Clause 38 of the Space Buyer Agreement, the
respondent has to give possession of the said Shop within 36
Months from the date of signing BA or within 36 months from the
date of start of construction of the said Building which is later with

a grace period of 3 months. Hence, the possession has to be given
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by the Respondent on or before 25.11.2017 and hence, the due date
of possession was 25.11.2017. That as per the terms of MOU, the
Respondent was obliged to pay the assured return to the
Complainants @ Rs. 140.78/- per sq. ft. on booked area of 296 sq.
ft., from the date of execution of MoU till the offer of possession as
per Clause 3.3 of the MOU. The assured return comes out to Rs.
41,440/- per month, which aﬁg;-.qecessary deduction, an amount

of Rs. 37,588/- was starfé{:f by the respondent since

September, 2014 to the Cnmp”!#ﬁéﬁ ' t.];;{augh two cheques in both

'RAL

Complainants name; by way of Rs. 18,794/~ in each Complainants

name.

It is pertinent to mention here that the said assured return was
paid till January 2017 by the respondent and, thereafter, without
disclosing any rea'@?nfind,gﬂut‘ﬁﬁgkaﬁde intention, the
respondent has stopped ma}ﬁn“g*jﬁhﬁsured return payment to
them. Further, thg rﬁpgmemﬁtoanean the assured return
since February 2Q1? w;thmi.tﬁ any vahd reasons and prior
intimation of it. It is pertinent to mention here that the physical
possession of the said commercial unit has not been offered to

them by the respondent.

All queries relating to status of the construction of the said project
including the shop in question, were gone unheeded with no reply

at all by the respondent. All the grievances have not been sorted
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out by respondent till date including delivery of possession of said

unit/shop in complete respect as per buyer's agreement.

That, since 2017, they have been regularly contacting the office
bearers of the respondent party and making efforts to get
possession of the allotted shop in question with all conformity, but
all in vain. Despite several visits and requests by them, the
respondent did not give pnssession of the said shop in all

conformity / terms of MoU / Spgcajuyer Agreement.

Even the construction of the saldmrn]mts not completed despite
Moreover, as pgn.:SBA alsn, the_ _;gspnnda_ut was to give the
possession on urﬂaﬂ,e]' 25.11.2017, l':'gowﬁmer,; ﬂi’é}‘ have delayed the
construction and when they during last week personally went to
the site in question, they found that the construction of the project
is not complete and various amefﬁtie"s were not fulfilled, nor the
respondent has lﬂ] c[pte aaplied!‘fa{ occupation certificate with the

concerned authorities.

r

That they are alﬁo liable to get the committed assured return
amount of Rs. 37.588/- (every month from February 2017 till the
date of offer of possession from the respondent and thus
requesting for necessary direction from this Hon' ble Authority,
being based on terms of MolU, whereby the Respondent have

undertaken to pay the committed liability and in lieu thereof,
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almost maximum amount has already been paid by them except

5%, which is liable to be paid at the time of offer of possession as

per terms and conditions of MoU.

C. Reliefsought by the complainants:

13. The complainants have sought following relief(s):

i.

iii.

iv.

V.

Direct the respondent to execute and register sale deed

of the said cammart{lﬁl;iriitin favour of them.

Direct the respﬂnffehtmﬁqmplete the construction and
give the physical pussessmn of the said commercial unit

to them,

Direct the respondent ta give the complete amount of
assured return termed as cn:hmftted liability since
Februarjrﬁﬂlﬁnll thaﬂfﬁ:rﬂf pﬁssassmn is given by the

rﬁ‘spﬂﬂd'ﬂﬂt . ."' =~ R ‘.L__'L';‘ )Y

Direct the respondent to give delayed possession
charges to them as per terms and conditions of MoU and

SBA;

Direct the respondent to give litigation charges;

14. On the date of hearing, the Authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(4)(a) of the Act to plead

guilty or not to plead guilty.
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Reply by the respondent:

The respondent has filed the reply on the basis of the following

grounds:

That at the very outset, it is submitted that the instant complaint is
untenable both in facts and in law and is liable to be dismissed on
this ground alone. That the complainants are estopped by their
own acts, conduct, acquiescence, laches, omissions, etc. from filing

the present complaint. That eﬁgn D!therwlse they have no locus

%

'L'

standi or cause of action tq fil;e ﬂie present complaint. The present
complaint is bas;ed on an errnnpaus interpretation of the
provisions of the Act as well as aﬁ_igcurreet understandmg of the
terms and conditions of the Irriemnrghdum of understanding dated
13.08.2014 and the space buyer's agreement dated 25.08.2014, as
shall be evident from the submissions made in the following

paragraphs of the present reply.

That the parties had categorically. agreed te novation of the
contract as per sei:tign 62 of the -_In_di_.an Contract Act, 1872 which is

reiterated hereunder:
62. Effect of novation, rescission, and alteration of
contract.—If the parties to a contract agree to substitute a

new contract for it, or to rescind or alter it, the original
contract, need not be performed.

That the parties had the intention of establishing their rights and

obligations as per the new contract - the agreement - which deals
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with all the aspects of contractual relationship between the parties
in toto. It categorically superseded the MOU. It is a settled principle
of law that upon novation involving the substitution of an old
contract with a new contract, the obligations of the old contract

stands dissolved and are completely dealt with by the new

contract.

That it is to be noted that as pf;}' i;iaps,g 38 of the SBA, the proposed
due date of offer of puss&sﬂa@‘}mﬁﬁ months of signing of the
agreement (25.08.2014) ﬂl"Withih 35 meonths from the date of start
of construction of the pru‘}’éct,,_f"lt is comprehensively established
that a period éﬁ:BT‘? d;;rs' waré cnnsuméd on account of
circumstances bpjznqd the power and a;untrn]'r of the respondent,
owing to the passlrgg 6£ur¢:lens ufva%uqs shgitary authorities and
the Covid-19 Pand%qu;‘. HWE {1: iswell recognized that
one day of hindrance fn thg mqggﬁrut’tmn industry leads to a
gigantic delay and has a :ﬁsgaﬁiﬁfg_ ‘effect on the overall
construction process of a real estate project. All the circumstances
stated hereinabove come within the meaning of force majeure, as
stated above. However, despite all odds, the respondent was able
to carry out construction/development at the project site and
obtain the necessary approvals and sanctions and has ensured

compliance under the agreement, laws, and, rules and regulations.
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19. That the respondent, despite such delay, earnestly fulfilled its

20.

21,

obligation under the Buyer's Agreement and the construction of
the Project is going on as expeditiously as possible in the facts and
circumstances of the case. The default committed by them and
various factors beyond the control of the respondent are the
factors responsible for delayed development of the project. The
respondent cannot be penalized and held responsible for the

default of its customers or d : V"F"Vﬁrce majeure circumstances.

Thus, it is most rESpectﬁmy éﬂ?ﬁi‘t&d{hat the present complaint

.JHL

deserves to be dasmissaﬂ a,uhaﬂe@;hreshold

That they have pra;,agds for the relief tlrrf "Assiu'ed Returns", inter alia,
on the basis of a Memorandum of Understanding, which is beyond
the jurisdiction thatthe Ld. Authority has been dressed with. That
it is relevant to mentton herg that uwhere in the said provision

the Ld. Authority has l:feen d'r‘e%gfg;d w1th jurisdiction to grant
"Assured Return§, _gt ist adtaigibr%qy g@negt to note that the

- .JL
RERA Act also du,es not define a ‘Memorandum of Understanding’

on the basis ofthe-Awhich, reifef has 'been sought by the

complainants.

That it is germane to note that the non-payment of assured return,
as alleged by the them in their complaint is bad in law. It is
pertinent to mention herein that the payment of assured return is

not maintainable before the Ld. Authority upon enactment of the
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Banning of Unregulated Deposits Schemes Act, 2019 [BUDS Act]
wherein, under section 7 thereof, the Legislature, in its utmost
wisdom, has noted that the ‘competent authority’ shall have the
jurisdiction to deal with cases pertaining to the Act. That any
direction for payment of assured return shall be tantamount to
violation of the provisions of the BUDS Act. It is stated that the
assured returns or assured rentals under the said Agreement,
clearly attracts the definitin‘:lj u?dgmsit" and falls under the ambit
of "Unregulated Deposit Sche‘me" Thus, the Respondent was
barred under Section 3 of BHD&ﬁes.,from making any payment
towards assured return in iﬁ.ﬁr;;uati_te_ to at} “Unregulated Deposit
Scheme" and th&'_': cién?petent-a,;hthpr%}" to aj:ili:_ﬁq;ir@te such issue has

1 ™ i

to be notified under section 7 ufth& BUDS Act. In this regard, it is

¥ 4

most humbly submitted as under: = = -

That the Respondent cannai pay “Assured Returns” to them by any
stretch of imagination in the view of the prevailing legal position.
That on 21.02.2Q}9, the Central Government passed an ordinance
"Banning of U11neguira'te\t:lj Deposits, 2019”, to stop the menace of
unregulated deposits and payment of returns on such unregulated

deposits.

Thereafter, an act titled as “The Banning of Unregulated Deposits
Schemes Act, 2019 (hereinafter referred to as “the BUDS Act") was

notified on 31.07.2019 and came into force. That under the said
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Act, all the unregulated deposit schemes have been banned and
made punishable with strict penal provisions. That being a law-
abiding company, by no stretch of imagination, the Respondent
cannot continue to make the payments of the said Assured Returns

in violation of the BUDS Act.

Further, it pertinent to mention herein that the BUDS Act provides

two forms of deposit sr:lflemasjl n%me,ly Regulated Deposit Schemes

& Nt T
-. emhus, for any deposit scheme,

and Unregulated Deposit Sch

iy 1:“'-'

for not to fall foul of the pro?i;]’&;ﬁs ofthe BUDS Act, must satisfy

LW,

the requirement of heinga ‘Reg’ﬁ] ,

- osit Scheme’ as opposed
to Unregulated Deposit Scheme. Hence the main object of the
BUDS Act is to provide for a comprehensive mechanism to ban

Unregulated Deposit Scheme, The following may be referred:

That in addition to th&--aﬁ‘nve,.l.ii;is-"fém_ph_atically submitted that
jurisdiction is a leglslatlvﬁfumtm»ﬁnd at this instance, is dealt

with by the BU D%ﬁt.& and.%thé l@%ﬂcﬁmd has to be exercised as

allowed within the four walls of the respective legislations.

That it is a matter of fact that the obligations of payment of the
Assured Returns as per the MOU have been rightfully completed.
That the MOU was replaced by the SBA on 25.08.2014 and thus all

the rights and obligations under the MOU stands discharged.

That thereafter, as a bonafide gesture, the respondent continued to

make the payments of assured returns for some time. That the
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28.

29

30.

3L

same was paid till January 2016. That the total amount of assured
return paid is Rs. 11,53,226. The assured return sheet is annexed

as Annexure R3.

The Complainants have failed in noting that the Agreement (SBA)
having been novated has superseded the MOU, as is also evident
from Clause 83 of the SBA. In any circumstance, whatsoever, the

Act does not speak of recognition of multiple agreements for sale

of property. Ay
SR

In the presence of the entire e’,greement clause 83 of the SBA, the
MOU can, under no"cwcummncabe considered.

That the parties ME{. novated th&%BA over the MOU to establish
their rights and. oi:ilgaunns in tum thrhugh the SBA. That the
section 62 of the Indian Contract Ac_t. 1872 is squarely applicable
in the present instance, That it is a'Settled principle of law that the
parties to an original contract can, by mutual agreement, enter into
a new contract in substitution of the old one leading to novation of

the Contract.

—

It is categorical to note that the rights and obligations of the Parties
are completely discerned from the SBA, which replaced the MOU.
That the intention of the Parties is entirely clear from the same -
i.e., to replace all the previous understandings and agreements. In
light of the same, it is submitted that the entire agreement clause

83 needs to be given a strict interpretation.
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32. That it is categorically and vehemently submitted that the Act is
silent on provisions with respect to novation and superseding and

hence, recourse is taken to the Indian Contract Act, 1972.

33. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents.

E. Jurisdiction of the Huﬂlﬂrlty* -:é; ++ Y

34. The authority has cump]etq tgrntnnal and subject matter
jurisdiction to adjudicate tfie pneseﬁ_'t {:omp‘lmnt for the reasons

L= .

given below.

E.l Territorial jurisdiction

35. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Cnuntry” Planlqi_ng Department, Haryana, the
jurisdiction of _E{aﬁryan_a Rgel_lll | Estat_e Regulatory Authority,
Gurugram shall h; ei;ri_ré‘ Qurugi'a{;l qis]:ri;_t for all purposes. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E.lIlISubject-matter jurisdiction

36. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
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Section 11.....

(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or
the common areas to the association of allottees or the
competent authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

37. So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations -h_}r'. the promoter leaving aside

BT _ﬂ.p-

compensation wﬁif:h is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.
=

F. Findings on the relief sought by the complainants

i.  Direct the respondent to complete the construction
and give the physical possession of the said
commercial unit to them.

ii. Directthe respondent to give the complete amount
of assured return termed as committed liability
since February 2017 till the offer of possession is
given by the respondent

iii. Direct the respondent to give delayed possession
charges to them as per terms and conditions of MoU
and SBA;

38. All the above-mentioned reliefs are taken together as being

interconnected.
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In the instant case, a MOU has also been executed between the
parties on 13.08.2014 and subsequently, the builder-buyer
agreement was executed between the parties on 25.08.2014 and as
per clause 38 of the said agreement, the possession was to be
handed over within thirty six (36) months of the signing of the

agreement or from the date of start of construction. The due date

is calculated from date of signing of agreement as the date of start

N i P

of construction is not avai%-a' ‘said clause is reproduced

below: »ﬁﬁ‘i

38. P ] s A

The developer contemplates to offer possession of
said unitto allottees within 36 months of signing of
this agreement or within 36 months from the date
of start of construetion of the said building
whichever is later th the grace period of 3 months
subjectito force majeure events

The cumplainanmhﬁpggkﬁhiwwﬁﬂmlaint are seeking
...:}' -.:-—-"‘ik.:-l.'“ _,,,‘
delayed possession chﬁ‘rnggg“@wr return as their pivotal

relief. LI A DK
t e "lTI ."'-n i &

a2 \ Vg
On the contrary respondent mentions clause 83 of the agreement

which categorically talks about novation of contract. The said

clause is reproduced below-:

83.

“That this agreement constitutes the entire
agreement between the parties and supersedes all
the previous discussions/correspondence,
application and agreement between the parties, if
any, concerning the matters covered herein
whether written, oral or implied. This agreement
shall not be changed or modified except by written
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amendments duly agreed by the parties. the terms
and conditions and various provisions embodied in
this agreement shall be incorporated in the sale
deed and shall form part thereof."

The respondent contends that MOU executed between the parties
stands discharged by giving the reference of above-mentioned
clause of the agreement and further contends that MOU is no
longer in existence and was replaced by the agreement which was

executed on 25.08.2014.

On consideration of th& rtjren@stances the documents,

submissions made by the part}e%a and based on the findings of the
authority regardng aiisteq:e ﬂﬁ M@ a;_ld 1,lhml:dilty w.r.t. assured
return is set astd;e gs mvoklng ng clause 83 'of the agreement
relinquishes the Iighillty of respundentas it clearly mentions that
the same will supersede the previous digc@siﬂn%fmrrespundence.
This particularly means that agreement will prevail and no
previous correspondence(i. e, MOU] will be in existence and
secondly, regardl}zg ﬁnn-u:avﬁnﬂhuﬂs p&r Prwismns of rule 28(2),

the Authority is s,attsﬁed :h‘?t the;, respnndane is in contravention of
the provisions of the Act. By virtue uf clause 38 of the agreement
executed between the parties on 25.08.2014, the possession of the
subject unit was to be handed over within thirty-six (36) months
of the execution of agreement along with a grace period of 3
months. The due date of possession comes out to be 25.11.2017.

The respondent failed to hand over possession of the subject unit
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by that date. Accordingly, it |is the failure of the
respondent/promoter to fulfil its obligations and responsibilities
as per the agreement to hand over the possession within the
stipulated period. The authority is of the considered view that
there is a delay on the part of the respondent to obtain the
occupation certificate and offer of possession of the allotted unit to
the complainants as per the l:erms and conditions of the buyer’s

agreement executed between I@q@gﬁes

|_,,.|

J‘-"'

’5:
In the instant case, the cﬂmpllg.’;nantm have continued with the
project and are seeking DPC as prmtided under the proviso to sec

18(1) of the Act. Sec 18(1) pruvisu reads as under:

“Section 18:~ Return of amountand compensation

18(1). If ﬁhaw pmma&r fails to complete: or is unable to give

possession ofgu apartment, pim:.;or bni.Lding. -

...... P rnv.‘ded ut where. pn qﬂbﬂe dne& not intend to
withdraw the p ga,slggﬂ' be paid, by the

promoter, interest-fo nth of delay, till the
handmg mr of the es. u;such rate as may be
prescribed. B"% ?ﬂfb

Admissibility of delay pusses?loﬁ ﬂharges at prescrihed rate of
interest: Proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, they shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)For the purpose of proviso to section 12;
section 18: and sub-sections (4) and (7) of section 19,
the “interest at the rate prescribed” shall be the State
Bank of India's highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

46. The legislature in its wisdom m the subordinate legislation under

47,

48.

the provision of rule 15 of the;ules, l‘éas determined the prescribed
rate of interest. The rate r.;f :mtlerest so determined by the
legislature, is reasgnabla and if the: ﬁld{fﬂe is followed to award

the interest, it wxiltensure unifﬂrm nracncem aﬂ the cases.
|
Consequently, as per the w&bsite ef the State Bank of India i.e,

https://sbi.co.in, the marginal cost uf lending rate (in short, MCLR)
as of the date i.e., 15.12.2023 is8.85%. Accordingly, the prescribed
rate of interest will be the marginal cost of lending rate +2% i.e,,

10.85%. 1AL

The definition of the term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—
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(i) The rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest that the promoter shall be liable to pay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest payable
by the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date
it is paid;”

Therefore, interest on the delay payments from the complainants
shall be charged at the prescﬂ}qﬂ rate i.e, 10.85% by the
respondent/ promoter whlgﬁ‘iﬂiﬁ%ﬁame as is being granted to it

in case of delayed possession chafées

The due date of pgugse_ssiﬂn comes out to be 25.08.2017. However,
the as per ahuv&mentmnad eiaqse a: grace perjqd of 3 months has
to be added in -ﬁm above- men oned date as the same is
unqualified. So, &1% du& da}:e pf

ession comes out to be

25.11.2017. a7 RE G L

Accordingly, it 15@&3’31]&11’& d&ewm@r to fulfil its obligations
and respunslbllltte.s as per the. agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 1 1(4) (a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the allottees shall be paid, by the promoter,
interest for every month of a delay from the due date of possession
i.e. 25.11.2017 till the date of the offer of possession plus two

months or handover of possession whichever is earlier (after
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deducting assured return) already paid at the prescribed rate i.e,

10.85 % p.a. as per proviso to section 18(1) of the Act read with

rule 15 of the rules.

(iv) Direct the respondent to execute and register sale deed of the

said commercial unit in favour of them.

Section 17 (1) of the Act deals with duty of promoter to get the
conveyance deed executed and the same is reproduced below:

' F T
. - L
4 o, T"”' LA
[ e I Ry P ]
bt 2 S-S (A
|.||ll;.‘|_.l..._...

“17. Transfer of title.- AL
(1). The promoter shall e:xecu@g,_ﬁ{j@&iﬁ‘ﬁﬁ;&*mnveyunce deed in favour
of the allottee along w{_rh’f!;_e uni dgd ;;"bpqrzfonnte title in the
common areas to the/associatio m lottees.or the competent

authority, as the c:ié nay.be, audﬂmd:a;ﬂr the physical possession of
g & | T -
the plot, apartment of uilding; as the case may be, to.the allottees and

the common areas to'the association of tfjreuaflatréesfhr%he competent
authority, as the case may be, ina real :a;sratg project, and the other
title documents pertaining thereto within specified period as per
sanctioned plans as provided under the local laws:

Provided that, in the absénce of any local law, conveyance deed in
favour of the allottee. o the association, of the allottees or the
competent authority, as the.case may be; Under this section shall be
carried out by the promoter w:‘th.fﬂ'_“r’ﬁrg{e_ months from date of issue of
occupancy certificate,” ' : '

As OC of the unit has not %E‘én*‘bﬁgaﬁéﬂ,l”ﬁétnfﬂingly conveyance
deed cannot be executed without unit come into existence for which

[~

conclusive proof of having obtained OC from the competent
authority and filing of deed of declaration by the promoter before

registering authority.

(v) Direct the respondent to give litigation charges;
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52. The complainants are seeking relief w.r.t. compensation in the
above-mentioned relief. Hon'ble Supreme Court of India in civil
appeal titled as M/s Newtech Promoters and Developers Pvt. Ltd.
V/s State of Up & Ors.(supra), has held that an allottee is entitled to
claim compensation & litigation charges under sections 12,14,18
and section 19 which is to be decided by the adjudicating officer as
per section 71 and the quantum of compensation & litigation
expense shall be adjudged by the adjudlcatmg officer having due
regard to the factors mentmned in sectmn 72. The adjudicating
officer has exclusive ;unsdu:tmn to_df:al with the complaints in
respect of cumpensaﬁun & legal expénses. .Therefure. for claiming
compensation under secnuns 12, 14 18 and section 19 of the Act,
the cnmplamants rr;ay file a separate complaint before the
Adjudicating Dfﬁcer_under__sectmn %} rea::i with section 71 of the

Act and rule 29 of the rules. -

- -
—— —

53. Separate proceeding to be initiated by the planning branch of the
Authority for taking an appropriate action against the builder as
the registration of the project has been expired.

G. Directions of the Authority:

54. Hence, the Authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance with obligations cast upon the promoter as per the

Page 23 of 24




HARERA
D GURUGRAM Complaint no. 2357 of 2022

functions entrusted to the Authority under section 34(f) of the Act

of 2016:

I. The respondent is directed to pay delayed possession charges
to the complainants against the paid-up amount for every
month of delay from the due date of possession i.e. 25.1 1.2017
till the date of the offer of possession plus two months or
handover of possession whichever is earlier (after deducting
assured return) already paid--ay-tt!e prescribed rate 10.85% p.a.
as per proviso to section 1 lﬂ’ the Act read with rule 15 of

b T
. "; i X -

|".- __ r

the rules.
. The c:umplamanfsaré dﬁ‘eqtﬁi l!&-pﬂy uutstanding dues, if any,
after ad]ustmenz of interesﬁaﬂhe delayed period.

Ill. The respund__‘;__eg,l_; ghall also charg_g interest on delay payment on
equitable rate of interest,

IV. The promoter shall not charge anything which is not a part of
the BBA. e

55. Complaint stands clispused uf

56. File be cunmgne&wﬁegﬁwﬁ - .L

' d

njeev umﬂi"ﬁ?u;a]

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 15.12.2023
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