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BEFORE Sh. RAIENDER KUMAR, ADJUDICATING OFFICER,

HARYANA REAI ESTATE REGULATORY AUI'HORITY

GURUGRAM

Complaint no. : 3064 of 2022
Date of decision : 09.10 .2,023

Shree

Road,

Complainants

Versus

Suposhaa Realcon Private Limited

ADDRESS: Unit no. SBlCl2l'lAfficel0l7 A,

M3M Urbana, Sector 67, Gurugratn 1'221,02.

APPEARANCE:

For Complainants:

For Respondettt:

Mr. V.K. Bansal Advocatcr

Ms. Shriya Takkar Advocate

Respondent

ORDER

1. This is a complairrt filed by Mr. Anirudh Krishna, Ms. Kavita

Gopal Krishna and Mr. Sumesh T'Nalarajan(allotees) under

section 31,35,36,37 and 38 of l'he Real Estate (Regulation

t;
\
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and Development) Act,201.6 against Suposhaa Realcon Pvt.

Ltd.(promoter)

2. As per complainants, in October,2021, respondent advertised

one of its real estate projects in the name and style of

'Smartworld Orchard',located at Sector-61, Gurugram. 0n the

depictions, delineations and assurances by the respondent,

they(complainants) applied for the booking of an

independent floor for total consideration of Rs.1.2 Crore

[app*.) and paid an aclvance booking amount of Rs,2,00 ,O0O l-

3. They(complainants) asked the respondent and its authorised

agents including'M/s Square Yards' [a property consultancy

agency registered vide certificate no. 1,41"-A of 201,7), for the

acknowledgment receipts, application form and to comply

with other required documentary formalities but respondent
ocL

kept on seeking time{g one or the other reason.

4. That on demand raised by respondent, theyfcomplainants)

paid an amount of Rs. L0,24,750 /- on 1.5.t1,.2021 and an

amount of Rs.6,1 2 ,375 /- on 1,7.1,1,.2021 through cheques.

'hotal +
After receivingh@l^amount of Rs.LB,37,125I- i.e. around

150/o of the total sale consideration of the said unit, a

unilateral application form was provided to the

them(complainants), which they refused to sign, as it

incorporates one-sided clauses, which were not at all
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acceptable to them[complainants). The respondent strictly

refused to make any alteration in the Application form and

threatened them [complainants) to forfeit the booking

amount and accordingly, they[complainantsJ were compelled

to sign the said Application form under a threat.

5. They[complainants) made &.grtar and repeated visits to the

Respondent and requested for payment acknowledgment

slip, a copy of approved application form and booking

confirmation documents, COnsequently a confirmation email

dated 30.1,2.202L and,21,.01.2A22 wassent to

them(complainants) with an erroneous acknowledgment of

Rs.16,37,1251- only, whereas they had paid an advatrce

amount of Rs.1B,3 7 ,125 l- against the said booking. After time

and again requests, one of the executive of responclent

telephonically allotted a Flat bearing No. K 24 A (hereinafter

referred as'the flaf') to complainants and also assured that an

allotment letter alongwith a Builder Buyer Agreement will be

sent to them within a rveek. But the assurances remained

unadhered.

6. On 23.04.2022,they[complainants') again visited respondent

ib,_
and thdr authorised agent M/s Square Yards, where they got

to know that the said allotted flat falls under the frozen ratio

as per 'Deen Dayal Jan Awas Yoina - Affordable Plotted

Housing Policy 201_6" thus they cannot proceed towards the

\tL- 
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documentation unless and until the sarne is released by the

concerned Govt. department. Complainants were shocked

and felt aggrieved & cheated when they got to know about

the above fact, as the respondent assured their bool<ing in

unfrozen ratio at the time of booking and unlawfully extorted

a sum of Rs.18,37,1,25/- frotn them(complainants) on the

basis of fake and fallacious assurances. After which,

complainants requested for cancellation of unit through

email on 23.04.2022.

As per the law enshrined under section 3 of the RERA, 201.6,

the respondent was obliged not to advertise, market, book,

sell, offer for sale or invite general public without getting the

project registered with the lleal Estate Regulatory Authority.

As per section L3 of the Act of 20L6, respondent cannot

accept more than 1,00/o of the cost of unit as an application

fees. Respondent was obliged to refund the total amount

received from the complainants within a reasonable time

from the date of request of their cancellation, but respondent

has not refundcd the said arnount. Respondent has also been

unfair by allotting a frozen flat to the Complainant despite

making an assurance of an unfrozen flat, which is termed as

cheating under the law enshrined under the Indian Penal

Code. A separate complaint has been fiied against the

Respondent, its authorised agents r"til,norised executives,

U-
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who were indulged in the conspiracy of committing said and

other serious offences against the Complainant.

B. That the Respondent has committed a number of clefaults by

not adhering to the law and rules enshrined under RERA,

201.6 and Deen Dayal fan Awas Yojna - Affordable Plotted

Housing Policy 2016, thus is liable for the

cancellation/revocation of proj ect.

Citing all this, complainants have sought following reliefs:

b
b.

l>

,. -I, di..ct respondent to compensate complainants by lefunding

.n an amount of Rs.18,37,125 /- along with interest @ l9o/o p.a.

'ta direct responclent to compensate the complainants by

making a payment of Rs. 2,00,000/- against the harassment

. and persecution to the complainants.
{-
P

.. 'lundirect respondent to compensate the complainants against

the litigation cost and expenses incurred by the complainants

for this litigation.

Respondent c--ontested the complaint by filling written reply. It is

averred by the respondent :-

9. That the complainants have filed present complaint under

Rule-Z9 of the said Rules and is seeking relief of refund and

interest under Section 1-B of the Act of 2016. Complaint, if

any, as per the reliefs claimed is required to be filed before

the Authority under Rule-Z8 of the said Rules and not before

Hon'ble Adjudicating 0fficer. The Adjudicating Officer can

\1,.--
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only decide the issue of compensation subject to an enquiry

made by the Authority under Rule 28. After amendment in

HARERA rules w.e.f. 1-2.09.2019 and after the judgement by

Apex Court in the case titled as M/s. Newtech Developers and

Promoters Pvt. Ltd. vs. State of U.P. & Ors. (Civil Appeal Nos.

6745-6749 of 2021) Hon'ble Adjudicating Officer does not

have the jurisdiction to entertain present complaint as the

same pertains to refund of the amount deposited. The power

of refund lies with the Hon'ble Authority and not the Hon'ble

Adjudicating Officer. Respondent filed an application otr

1,3.08.2022 for dismissal of this complaint on above

mentioned grounds.

10. That Independent Floor Residencies are being developed on

327 plots in the Affordable Plotted Colony under Deen Dayal

f an Awas Yojna in the name and style of "Smartworld

Orchard" (ProjectJ in reventte estate of village Ullawas &
I

Behrampur, Secto r-6L, Ditrict Gurugram. Eht'the project is

registered vide Registration No.

RC/REP/HARLIRA/GGM/50 6 /238 /2021/7 4 dated

03.11.2021 with the Haryana Real Estate Regulatory

Authority under the RERA Act. l ,d'L
N-.0 ' page 6 of 10
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That complainants vide email dated 23.04.2022 requested

the'respondent to cancel the expression of interest and to

refund the amount paid by the complainants. Respondent

being a customer-oriented company acceded to the request of

the complainants and initiated the process of cancellation of

EOI which was processed on 07.07.2022 and the same was

intimated through email also. Respondent also refunded the

amount paid by the complainants vide RTGS no.

KKBKRS2 022A70700756429 in the name of complainants no

2 813 on 07.07 .2022. Respondent deducted Rs.30,000/-

towards amazon voucher gifted aS an incentive as per email

dated 23.03.2022.The present complaint is infructuous as

the request of the complainants have been acceded to and the

amount paid by the complainants i.e.Rs. l-8, 07,125/- has

been duly refuncled by the responclent. Complainants have

suppressed many material facts, which are extremely

relevant in order for a proper adjudication of the present

dispute.

This complaint is baseless, vexatious and is not tenable in the

eyes of law ancl has been filed out of sheer greed, therefore

the complaint deserves to be dismissed. Complainants have
lr\ulD
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also failed to place on record any proof of the alleged

damages/losses caused to them. Hence, this compraint must

be dismissed.

I heard learned counsels representing both of the parties and

went through record on file.

13. As mentioned above, complainants have prayed for refund of

amount of Rs.l-8,37,1,25 / - along with interest @t9.So/o p.a.

According to the judgeme"',^rf U: iO., Court of India in case

titled viz. Newtech Promoters and Developers pvt. Ltd. vs

State of UP & ors. Civil Appeal No(s) .6745-6249 of ZOZI,

jurisdiction to grant relief of refund is vested with the

authority. Even otherwise, as per respondent, amounts paicl

by complainants have already been refunded to them. No

reason to direct respondent to refund said amount again.

Request in this regard is rejected.

14. so far as clainr of complainants for compensation due to

allotment of unit which was frozen under the provisions of

Deen Dayal fan Awas Yojna - Affordable Plotted Housing

Policy 201.6, is concerned, true. t^rd policy provided for

freezing of 50% of saleable area. The plea of complainants that

unit provided to them was a frozen unit, as per said policy, is

not disputed by the respondent. It is contended by the learned

counsel for the complainants, that his clients were forced to

apply for refund of their amount, after finding that unit allotted

being a frozen unit.
I

{'.}D
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15. As per comprainants, after receiving an amount of
Rs'18,37,1,2sf -, they were tord by an executive of respondent

that same[complainants) have been allotted a flat no. K 24 A.

This fact also remained undisputed.

1'6. section 1,2 of Act of 201.6, teils about the obrigations of
promoter. According to it, "where a person makes an advance

or a deposit on the basis of information, contained in notice/

advertisement or prospectus or on the basis of any moder

apartment/ plot/ building, a.s the case may be, and sustains

any loss or damage by reason of any incorrect, false statement

included therein, he shall be compensated by the promoter, in

the manner as provided under this Act. proviso added to this

section also mentions about, the compensation apart from

refund of amount, along with interest.

considering undisputed facts, as mentionecl above,

complainants are entitled for compensation, from respondent,
L<-e" r->-*'

the latter, havingallotted a unit which could not have been

sold, being a frozen unit under policy of 201.6.

section 72 of the Act of 201,6 prescribes the factor-s, which are

to be taken into account by the Acljudicating officer , while

deciding quantum of the compensation. As stated earlier, the

complainants were compelled to apply for their amount

refunded, after knowing that unit allotted to them could not

have been sold, under the policy. consiclering devaluation of

U Page 9 of 1o>--
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rupee and constantlyjreffi prices of plots/ houses in India,

the complainants are awarded a sum of Rs.3,00,000/- as

compensatiott, to be paid by the respondent'

tg. complainants have prayecl for a sum of Rs.2,00,000/- as

compensation for harassment and persecution. In the light of

facts mentioned above, apparently, the complainants suffered

mental agony and harassment. Same(complainants) are

awarded a sgll of Rs.1,00,000/ on this account, to be paid by

the respondent.

20. Complainants have prayed for litigation cost etc' Although' no

certificate of fee of advocate is filled by the complainants, it is

apparent, that same were represented by an advocate during

trial of this case. complainants are awarded a sum of

Rs.S0,000/- as cost of litigation to be paid by the respondent'

21,. Complaint is thus allowed. Respondent is directed to pay

atoresaid amounts of compensa[ion to complainants within 30

days of this order, otherwise same will be liable to pay interest

@1.0.5o/o p.a. till realisation of amount'

'22. File be consigned to records'

^ffiH:ffl}mHaryana Real Estate -H.;1llJHv Authoritv
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