HARERA

. GUEUGRM‘ﬂ Complaint no. 3884 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 3884 of 2021

Date of filing : 27.09.2021
Date of decision : 08.12.2023

1. Sanjay Arya

2. Manjula Arya

Both RR/o: 214, Airlines apartments, Plot no. 5, Sector

23, Dwarka, New Delhi Complainants

Versus

Anand Divine Developers Frivate Limited
Regd. office: 711,/92, Deepali Nehiru Place, New Delhi

-11001%9

Also At:- ATS Tower, Plot No 16, Sector 137, Noida -

201305 ' Respondent
CORAM:

Shri Sanjeev Kumar Arora . Member
APPEARANCE: J

Shri. Ishwar Singh Sangwan (Advovate) Complainants
Shri M.K. Dang (Advocate) Respondent

ORDER

1. The present complaint has been fled bythe &mplainantﬂaliuﬂ:&es
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4){a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottees as per the
agreement for sale executed inter-se them.,

A. Unitand Project related details:
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2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants. date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S.N. | Particulars Details
1. Name and location of the “ATS Triumph”, Sector 104, Village-
project Dhanwapur, Gurugram
2. | Nature of the project " Group housing colony
3. Project area  14.093 acres
4. | DTCP License B30l 2011 dated 16,07.2011 valid
tith15.07.2019
10 of 2012 dated 03.02.2012 valid
HlD2.02.2020
Name of l:hF' licensee oy I'r'l,-’; Great Value HPL Infratech
f Private Limited
i M/s Kaanha Infrastructure private
\i Limited
5. |HRERA registersd/ nol Notregistered
registerad | *Since the project is not registered
the registration branch may take
| the necessary action under the
’ | provisions.of the Act, 2016
6. | Unit no. E i H052° on 05 floor, tower 08
| {Block- €)
‘[As on page no. 29 of the
complaint|
7 Unit area admeasuring | 3150 sq. it.
|As on page no. 30 of the
| complaint]
8. | Allotment dated 11.01.2016
|As per page no. 56 of complaint]
9. Date of builder Lm_uE' 11.01.2016
agresment A& per page no. 2B of the
sl complaint]

Page 2 nf 31



HARERA

S GURUGRAM Complaint no, 3884 of 2021
10. | Possession clause | 18. Time of handing over
- possession

Barring unforeseen circumstances
and force majeure events as
stipulated hereunder, the pussession
of the soid apartment is proposed to
be, offered by the company to the
allottee within a period of 36
(Thirty-Six) months with a grace
- period of 6 (Six) months from the
' date of agreement of particular
tower of building in which the
registration for allotment is made,
such date shall hereinafter referred Ii
to &z "stipuloted date”, subject
< always tg timely payment of all
| charges ﬁmluding the basic sale
price, s{umﬁgdut}g registration fees
| and utheE;@mrgss as stipulated
herein or as may be demanded by
the company from time to time in
| this regardy
11. | Due date of passession 111.07.2019
| [Calculated from date of agreement
‘e, 11.01.2016 + 6 months grace
 period]
12. |'Toral sale consideration Hs.2,20,19,533/-
| [As alleged by the complainant on
page no, 26'of complaint]
13, |Amount paid by the | Rs.2,29,19,533/-

complainants [As alleged by the complainant on
page no. 26 of complaint]
14. | Occupation certificate | 2805.2019
|As per annexure ROY on page no.
| 93 of reply]
15. | Offer of possession | 10.05.2019
|As per page no. 57 of the

| complaint]

B. Facts of the complaint
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The complainants have made the [ollowing submissions: -

d.

That the present complaint is being filed by the complainants
against the respondent as the respondent have, in a pre-planned
manner, cheated and defrauded the complainants of their hard
earned money and have rendered deficient services by not
providing possession of the residential unit no. 8052 on fifth
floor in tower-8 situated at ATS triumph, sector-104, Gurugram
along with two car parking purchased by the complainants from
the respondent. The complainants bought the said unit in
question for their residential purpose.

That the fact of the matter is that the complainants were
approached by the authorized marketing representatives and
business age nts of the respondent to purchase a residential unit
from the réspondents. The représentatives of the respondent
claimed that the respondents had completed several real estate
projects and that they were one of the most respected names in
the real estate industry. They further stated that the respondent
had all the requisite permissions for this particular residential
project, which had been launched uhder the name and style of
ATS 'I‘r{umlph. sector-104, Gurugram. The representatives
assured the complainants that the respondent had already
commenced the construction ol the above mentioned project
and that the complainants could purchase a unit to ensure that
the complainants get possession within thirty six months with a
grace period of six months as per clause no. 18.

That on believing the assurance given by the respondent, the
complainant in their meeting with the representatives and

authorized agents of the respondent agreed to purchase
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over physical possession to them. The complainants were

dismayed and shocked 1o know that respondent got occupancy
certificate vide memo no. ZP-760/AD{RA)/2019/12813 dated
28.05.2019, today also the [lat is not ready for possession.
Obtaining of occupancy certificate is a matter of investigation as
flat is not ready on what hasis and how respondent manage to
get the above said occupancy certificate. It is pertinent to
mention here that the complainants availed the loan facility from
HDFC at rate of 9.55% interest and the same has been repaid by
the complainants which was also a financial burden upon the
complainants but despite of that the respondent has not
delivered the physical possession of the said unit and miserably
failed to get the conveyance deed registered,

f  That it was at this stage that the complainants again contacted
the representatives of the respondent to find out status of
apartment handing over. The complainants sought information
on the tentative timeline for possession by way of a clear and
firm assurance by the respondent that they shall complete the
project on time. Much to their dismay, the respondent refused to
provide any such assurance. This made the complainants realize
that the respondent had duped them.

g. That to provide an instance ol the ground reality of the status of
progress of construction at site, it is brought to the attention of
this Hon'ble Authority that the respondent’ raised demands
were all promptly paid by the complainants as it reflected from
the annexed receipts and other documents, which clearly shows
that the complainant have been making timely payments in good
faith all along.
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€.

residential unit no.8052 cn fifth floor in tower-8 situated at ATS
Triumph, Sector-104, Gurugram, super built up area 3150
5q.FL.[292.64 Sq.Mtr.) @  6490.476/- per sq.ft, total cost of the
Apartment is ¥ 2,04,45,000/-,

That on 26.11.2015, the complainants booked the above said
apartment vide application no. 344 by paying initial amount of ¥
95,831 /- + 34,169/- (T 1,00,000/- vide cheque no. 465849 and
as per demands of the respendent, the complainant further paid
an amount of 11,14,86438/- on dated 01.02.2016 by way of
demand draft no. 483208 drawn on HDFC Bank Limited and
further paid an amount of 330,06,239/- vide cheque no. 322631
dated 05.01.2016 and also pald an amount of ¥ 20,73,803/- on
dated 22,1 12016 vide cheque no. 131831 to the respondent on
account of the above sald apartment.

That the complainants gradually came to realize that the
promises of timely possessicn of the above apartment were
nothing but false assurances and misrepresentations on the
parts of the respondent. There has been a situation where the
respondent have failled to deliver possession of the constructed
apartment as per the schedule that had been promised by the
respondent ie. 36+6 manths as mentioned in para no. 18 of
apartment buyers agreement. However, the structure is
complete, whereas internal fitting including electricity fitting are
not complete and there is no water supply, so the flat is
incomplete. The letter of offer of possession has been issued by
the respondent vide ref. Mo, ATS Triumph/343/19-20 dated
30.05.2019 to the complainants with sole intention to extract or
grab the more money from the complainants without handing
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L.

That it is abundantly clear by the act and conduct of the opposite
parties that they have not only defrauded the complainants, but
also have violated the terms of the builders buyer agreement by
not offering possession within 42 months (36+6). It is apparent
that the respondent has provided deficient services, is gullty of
unfair trade practices, and has planned to fleece the
complainants of their hard-earned money in a well directed and
pre- planned nanner. Even today, the unit of the complainant
has not completed and maximum works are still pending. Due to
this, on the one hand, the complainants are deprived of moving
into their own apartment in the pre-agreed timeframe and, on
the other hand, they are suffering additional loss because of
blocked capital of a very heavy amount and.also caused huge loss
by paying reat as the complainants are residing on rented
accommodation. | _l
That the actians of the respondent are violative of the principles
of natural justice and the services rendered are deficient,
malafide, unfair, unjust-and illegal as have been shown in the
preceding paragraphs. The sawd practices are against the tenants
of ethical business and are liable to be severely deprecated by
this Hon'ble Authority, wi- |

That the respondent has caused monetary losses to the
complainants and has denied them the right to enjoy the
property for which they have already paid amount. Even more
damaging, they have caused immense mental agony, confusion,
insecurity and pain to the complainants, That the complainants

have also further incurred costs towards the
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legal /documentation and other expenses due to no fault of their

WL

. That the complainants have until date deposited $2,04,45,000/-
in furtherance of the buyer's agreement with the respondent as
per their demands raised. However, the respondent has failed to
deliver /offer possession of their allotted apartment unit to the
complainants within the stipulated time. The respondent is also
liable to pay 1 5/- per sq. ft. on super area as penalty for delayed
possession to the complainants as terms and conditions of the
clause no. 19 of buyer's agreement dated 11.01.2016,

m. That the respondeént had already entire sale consideration
amounting to T 2,04.45,000/- which is more than the actual sale
price of the apartment and despite recelved the said amount, the
respondent has knowingly, intentionally and deliberately not
delivering the passession of the said unit and also not executing
the conveyance deed of the said unit. Moreover, the respondent
has illegally charged maintenanece amounting as fullvy detailed
and described in final statement ol account of respondent.

n. That the act and conduct of the respondent amounts to grave
deficiency in service and unfair trade practice of the highest
degree. The respondent has caused great mental agony and
physical harassment to the complainants. The complainants
have pald such a huge amount after collecting their life's savings
with hope to move into their own apartment in the NCR region.

C. Relief sought by the complainants:

4. The complainants have sought following relief:
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.

e,

To direct the respondent to deliver the possession of the duly
completed residential apartment with penalty for delaying the
possession at the prevailing rate by the authority.

To direct the respondent to pay the interest on the principal
amount @ 18% per annum from the date of payment till
realization.

To direct the respondent to execute the conveyance deed of the
above said residential apartment.

To direct the respondent to charge the maintenance from the
date of possession and not as per their desire,

Cost of litigation of 32,00,000 /-

Reply filed by the respondent:

The respondent has contested the complaint on the following

grounds:

a.

That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in
the event of any dispute i.e. clause 39 of the buyer’s agreement,

which is reproduced for the ready reference of this hon’ble
authority-

“All or any dispute arising ovt of oF tovching upon or in relation
to the terms of this Agreement ar ity termination, including the
interpretation and validity thereal ond the respective rights
and obligations of the Pordies shall be settfed amicably by
mutual discussion, foiiing which the same shall be settled
through artutration, The arbitration proceedings shall be
governed by the Arbitration and Contillation Act, 1556 as
amended up to date. A sale orbitrotor who shall be nominoted
by the Board of Directors of the company shall hold the
arbitrution proceedings at e office of the Company at Noida.
The allottee herely confirm: that he shall hove no objection to
this appointment, more particularly on the ground that the Sole
Arhitrator being appointed by the Board of Directors of the
company likely o be biased in fovotr of the company, The
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Courts gt Neide, Uttar Prodesh sholl to the specific exclusion of
all other vourts alone have the exclusive jurisdiction in all
matters arising out offouching and/or concerning this
Agreement regardlesy of the ploce of execution or subject
matter of this Agreement. Both the parties in equal proportion
shall pay che fees of the Arbitrator,”

That the complainant. after checking the veracity of the project

namely, 'ATS Triumph', sector 104, Gurugram had applied for
allotment of a residential unit and agreed to be bound by the
terms and conditions of the documents executed by the parties
to the complaint. [t is submitted that based on the application of
the complainants, unit no. 8052, Tower no.8 was allotted to the
complainant. g

That it was agreed that as per clause 4 of the buyer's agreement,
the sale consideration of £ 2,04,45,000/- was exclusive of other
costs, charges including but net limited to maintenance, stamp
duty and registration charges, service tax, proportionate taxes
and proportionate charges for provision of any other
items/facilities.

That the possession of the unit was supposed to be offered to the
complainants in accordance with the agreed terms and
conditions of the buyer's agreement. It is submitted that clause
18 of the buyer's agreement clearly states that "Barring
unforeseen circumstances and force majeure events as
stipulated hereunder, the possession of the said apartment is
proposed to be offered by the company to the allottee within a
period of 36 months with a grace period of 6 [six) months from
the date of actual start of the construction of a particular tower
building in which the registration for allotment is made, such

date shall hereinafter referred to as ‘stipulated date’, subject
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always to timely payment of all amounts including the basic sale
price, EDC/IDC, IFMS, stamp duty, registration fees and other
charges as stipulated herein or as may be demanded by the

company from time to time in this regard. The date of actual start
of construction shall be the date on which the foundation of the
particular building in which the said apartment is allotted shall
be laid as per certification by the company's architect/ engineer-
in-charge of the complex and the said certification shall be final
and binding on the allottee.”

e.  Thatitis pertinent to mention herein that the implementation of
the said project was hampered due to non-payment of
instalments by allottées on time and also due to the events and
conditions which were beyond the control of the respondent and
which have affected the materially affected the construction and
progress of  the project. Some of the force majeure
events/conditions which were beyond the control of the
respondent and affected-the implementation of the project and
are as under:

[} Inability to undertake the construction for approx. 7-8
months due to Central Government's Notification with
regard to demonetization: |Only happened second time in 71
years of independence hence beyond control and could not be
foreseen]. The respondent had awarded the construction of the
project to one of the leading construction companies of India.
The said contractor/ company could net implement the entire
project for approx. 7-8 months w.el. 9-10 November 2016 the
day when the Central Government issued notification with
regard to demonetization. During this peried, the contractor
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could not make payment to the labour in cash and as majority of
casual labour force engaged in construction activities in India do
not have bank accounts and are paid in cash on a daily basis.
During demonetization the cash withdrawal limit for companies
was capped at 1 24000/- per week initially whereas cash
payments to labour on a site of the magnitude of the project in
question are 1 3-4 lakhs per day and the work at site got almost
halted for 7-8 months as bulk of the labour being unpaid went to
their hometowns, which re'sgI_ted into shortage of labour. Hence
the implementation of the project in question got delayed due on
account of issues [aced by contractor due to the said notification
of Central Government

Further there are studies of reserve bank of India and
independent studies undertaken by scholars of different
institutes/universities and also newspaper reports of reuters of
the relevant period of 2016-17 on the said issue of impact of
demonetizationon real estate industry and construction labour.
The Reserve Bank of India has published reports on impact of
demonetization. In the report- macroeconomic impact of
demonetization, it has been observed and mentioned by Reserve
Bank of India at page ne. 10 and 42 of the said report that the
construction industry was in negative during Q3 and Q4 of 2016-
17 and started showing improvement only in April 2017.
Furthermore, there have been several studies on the said subject
matter and all the studies record the conclusion that during the
period of demonetization the migrant labour went to their
native places due to shortage of cash payments and construction
and real estate industry suffered a lot and the pace of

Page 12 of 31



HARERA
& GURUGRAM | Complaint no. 3884 of 2021

construction came to halt/ or became very slow due to non-

availability of labour. Some newspaper/print media reports by
Reuters etc. also reported the negative impact of demonetization
on real estate and construction sector.

L. That in view of the above studies and reports, the said event of
demonetization was beyond the control of the respondent,
hence the time period for offer of possession should deemed to
be extended for 6 months on account of the above.

(II) Non-Payment of instalments by allottees: Several other
allottees were in default of the agreed payment plan, and the
payment of construction linked instalments was delayed or not
made resulting in badly impacting and delaying the
implementaﬁpn of the-entire project.

(1) Inclement weather conditions viz, Gurugram: Due to
heavy rainfall in Gurugram in the year 2016 and unfavorable
weather conditions, all the construction activities were badly
affected as the whole town was waterlogged and gridlocked as a
result of which the implementation of the project in question
was delayed for many weeks. Even various institutions were
ordered to be shut down/closed for many days during that year
due to adverse/severe weather conditions.

j.  That the respondent after completing the construction applied
for the grant of the occupation certificate on 03.10.2016. The
respondent has cven offered the possession of the unit to the
complainants vide letter dated 30.05.2019 after obtaining the
occupation certificate on 28.05.2019,

k. However, on account of the ban on construction activities by the

Hon'ble Supreme Court and several authorities, the respondent
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has not been able to complete the apartment. Moreover, the

outbreak of the deadly Covid-19 virus has resulted in significant
delay in completion of the construction of the projects in India
and the real estate industry in NCR region has suffered
tremendously. The outhreak resulted in not only disruption of
the supply chain of the necessary materials but also in shortage
of the labour at the construction sites as several labourers have
migrated to their respective hometowns. The Covid-19 outbreak
which has been classified as 'pandemic’ is an Act of God and the
same is thus beyond the reasonable apprehension of the
respondent. It is submitted that the same [alls under the ambit
of the definition of 'force majeure’ as defined in clause 22 of the
buyer's agreement and the respondent cannot be held
accountable for the same. This time period is covered by the
above mentioned force majeure events Is required to be added
to the time frame mentioned above, T]ie-respundent cannot be
held responsible for the circumstances which were beyond its
control.
|.  The complainants are real estate investors who have invested
their money in the project of the respondent with an intention to
make profit in a short span oftime. However, their calculations
have gone wrong on account of slump in the real estate market
and they are now deliberately trving to unnecessarily harass,
pressurize and blackmail the respondent to submit to their
unreasonable demands instead of abiding by contractual
obligations of making timely payment towards the due amount.
6. Copies of all the relevant documents have been filed and placed on

the record, Their authenticity is not in dispute. Hence, the complaint
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can be decided on the basis of these undisputed documents and
submissions made by the complainants,
Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
Jurisdiction to adjudicate the present complaint.

E. 1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Plan ning Department, the jurisdiction of Real
Estate Regulatory Authority, Guiugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question [s situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 1 1(4)(a)
is repreduced as hereunder:

“Section 11{4)fa) ;

Be responsible for all obiigations, responsibilities and
functions under the provisions of this Act or the rules and
reguiations mude thereunder or to the allottee as per the
agreement for sole, or te the association of allottee, as the case
may be, till the conveyance of oll the apartments, plots or
buildings, os the case may be, to the allotiee, or the common
areas te the asseciation of ollotize or the cempetent authority,
s the case may be

)] of the Act provide: to ensure compliance of the
ebligations cast upon the promoters, the allottes and the real
extate agenty unoer this Act and the rules and regulations made
thereunder.”

10. 5o, in view of the provisions of the Act of 2016 quoted above, the

authority has complete Jurisdiction Lo decide the complaint regarding

non-compliance of obligations by the promoter leaving aside
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i e B

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at alater stage.
Findings on the objections raised by the respondent.

F.I. Objection regarding agreements contains an arbitration clause
which refers to the dispute resolution system mentioned in
ent

The agreement to sell entered into between the two side on
11.01.2016 rontains a clause 39 relating to dispute resolution
between the parties. The clause reads as under:

“All or any dispute arising cut of ar touching uponorin relation to
the terms of this agreament or its termination, including the
interpretation and validity thereof and the respective rights and
obligaticns of the parlies shall be settled amicably by mutual
discussion, failing which the same shall be settled through
arhitration. The arbitration proceedings shall be governed by the
Arhitration and Conciliation Act, 1996 as amended up to date. A
sole arbitrator who shall be nominated by the board of directors
of the company shall hold the arbitration proceedings at the office
of the company at Noida. The allottes herehy confirms that he
shall have no objection to this appointment, more particularly on
the ground that the sole arbitrator being appointed by the board
of directors of the campany likkely to he hiased in favour of the
company, The courts at Noida, Uttor Prindesh shall to the specific
exclusion of olf other courts alone have the exclusive jurisdiction
i all matters arising out of/tovching andfor concerning this
agreement regardless of the place of executian or subfect matter
of this agreement. Both the parties in equal proportion shall pay
the fees of the arbitrator” I

12. The authority is'of the opinlenthat the jurisdiction of the authority

cannot be fettered. by the existence of an arbitration clause in the
buyer's agreement.as it may be noted that section 79 of the Act bars
the jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Eslate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrable seems to be
clear. Also, section 88 of the Act says that the provisions of this Act
<hall be in addition to and not in derogation of the provisions of any
other law for the time being in force. Further, the authority puts
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reliance on catena of judgments of the Hon'ble supreme Court,
particularly In National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr, (2012) 2 5CC 506, wherein it has been
held that the remedies provided under the Consumer Protection Act
are in addition to and not in derogation of the other laws in farce,
consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an
arbitration clause, Therefore, by applying same analogy the presence
of arbitration clause could not be construed to take away the
jurisdiction of the authority,

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided an 13.07.201 7, the National
Consumer Disputes Redressal Commission, New Delhi [NCDRC) has
held that the arbitration clause In agremjmnts between the
complainants and builders could not circumscribe the jurisdiction of
a consumer. The relevant paras are reproduced below:

“49. Support tr tite above view Ts glso fent by Section 79 of the
recently enacted Real Estate (Regulation and Development) Act,
2016 (for short "the Real Estate Act") Section 79 af the soid Act
reads as follows: - [

79, Bar of jurisdiction - No civil court shall have jurisdiction to
entertain dny suil or proceeditg in respect of any matter which
the Authority or the adiudicating afficer or the Appellate Tribunal
(s empawered by o under thiv Act to determine dnd no infunction
shall be granted by any court or other atithortty in respect of any
action taken or to be taken in pursuance of uny power conferred
by or under this Act.”

It can thus, be seen that the soid provision axpressly ousts the
Jurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulotery Authorily, established under Sub-section
(1) of Section 20 ov the Adjudicating (ifficer, oppointed under Sub-
section (1) af Secion 71 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Extate Act, is empowered
to determine. Hende, in view of the binding dictum of the Hon 'ble
Supreme Court in A Ayyaswamy [supra), the matters/disputes,
which the Authorities under the Reol Estate Act are empowered (o
decide, are non-arbitroble noetwithstanding an  Arbitration
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Agreement between the porties to such matters, which, to a large
extent, are similar to the disputes falling for resolution under the
Consumer Act.

56 Consequently, we unhesitotingly refect the arguments on
behalf of the Builder and hold thut an Arbitration Clause in the
afore-stated kind of Agreements between the Complainants and
the Builder cannot circumscribe the furisdiction of o Consumer
Fora, notwithstanding the amendments made (o Section 8 of the
Arbitration Act.”

14. While considering the issue of maintainability of a complaint before
a consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the hon'ble Supreme Court in
case titled as M /s Emaar MGF Land Lid, V, Aftab Singh in revision
petition no. 2629-30/2018 in civil appeal no. 23512-23513 of
2017 decided on 10.12.2018 has upheld the aforesaid judgement of
NCDRC and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all courts
within the territory of India and accordingly, the authority is bound
by the aforesaid vi.ﬂw. The relevant paras are of the judgment passed

by the Supreme Court is reproduced below:

wa& This Cowrt in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1786 as
well as Arbitration Act, 1995 and loid down thet complaint under
Consumer Protection Act being @ special remedy, despite there
being an arbitration ogreement the proceedings before Consumer
Forum have to go on and no error committed By Cansumer Forum
on rejecting the application. There i reasen for not interjecting
proceedings under Conswinzr Protection Act on the strength an
arbitration agreement by Act, 19946 The remedy under Consumer
Bratection Act is a remedy provided to o consumer when thereisa
defect in any goods or services. The comploint means. any
allegation in writing made by o complainant has also been
exploined tn Section 2(c) of the Act The remedy under the
Consumer Protection Act is confined to complaint by consumer as
defined wnder the Act for defect or deficiencies caused by a service
provider, the cheap and a quick remedy has been provided to the
consumer which is the object and purpose of the Act as noticed
abave.”
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15. Therefore, in view of the above judgements and considering the

provision of the Act, the authority is of the view that complainant is
well within the right to seek a special remedy available in a beneficial
Act such as the Consumer Protection Act and RERA Act, 2016 instead
of going in for an arbitration. Hence, we have no hesitation in helding
that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to
arbitration necessarily.

F.IL Objections regarding the complainant being investor.

16. The respondent has taken a stand that the complainants are the
investors and not consumers, therefore, they are not entitled to the
protection of the Act and thereby not %nt_ltled to file the complaint
under section 31 of the Act. The respondent also submitted that the
preamble of the Act states that the Aet is enacted to protect the
interest of consumers of the real estate sector. The authority
observes that the respondent 15 correct in stating that the Act is
enacted to protect the interest of consumers of the real estate sector.
It is settled principle of imerpretation that preamble Is an
introduction of a statute and states main aims & objects of enacting a
statute but at the same time, preamble cannot be used to defeat the
enacting provisions of the Act, Furthermaore, it is pertinent to note
that any aggrieved person can file a complaint against the promoter
If the promoter contravenes or violates any provisions of the Act or
rules or regulations made thercunder. Upon careful perusal of all the
terms and conditions of the apartment buyer's agreement, it is
revealed that the complainanis are buyer and they have paid total
price of ¥ 2,29,1%9,533 /-10 the promoter towards purchase of an
apartment in its project. At this stage, it is important to stress upon
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17,

18.

HARERA

the definition of term allottee under the Act, the same is reproduced
below for ready reference.

"2(d) “ollottee” in relotion to o rebl estate project means the
persaon to whom g plot, apartment or building, as the cage may be,
has been milotted, sold (whether as freehold or leasehold) or
otherwise tronsferred Dy (he promoter, omd fnclodes the person
who subsequently acquires the savd allotment through sole
transfer or atherwise but does not inclide a person to whom such
plat, apartment or building, as the case may be, is given on rent;"

In view of above-mentioned definition of "allottee” as well as all the
terms and conditions of the apartment buyer's agreement executed
between promoter and complainants, it s crystal clear that the
complainants are allottee(s] as the subject unit was allotted to them
by the promoter. The concent of investor is not defined or referred in
the Act. As per the definition given under section 2 of the Act, there
will be "promoter” and “allottes” and there cannot be a party having
a status of "investor”. The Maharashtra Real Estate Appellate
Tribunal in it order dated 2901.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs, Sarvapriyva Leasing (P] Lts. And anr. have also held that the
concept of investor |s not defined or referred in the Act. Thus, the
contention of promoter that the allottees being investors are not
entitled to protection of this Act also stands rejected.

F. lll. Objection regarding jurisdiction of authority w.or.t. buyer's
agreement executed prior to coming into force of the Act
An objection is raised by the respondent that the authority is

deprived of the jurisdiction to go into the interpretation of, or rights
of the parties inter-se in accordance with the flat buyer's agreement
executed between the parties and no agreement for sale as referred
to under the provisions of the Act or the said rules has been executed
inter se partles. The authority is of the view that the Act nowhere

provides, nor can be so construed, that all previous agreements will
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be re-written after coming into force of the Act Therefore, the

provisions of the Act, rules and agreement have to be read and
Interpreted harmoniously. However, if the Act has provided for
dealing with certain  specific  provisions/situation in a
specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of coming into
force of the Act and the rules. Numerous provisions of the Act save
the provisions of the agreements made hetween the buyers and
sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Led, Vs, UOI and
others. (W.P 2737 of 2017) decided on 06.12.2017 and which

provides as under;

“11%  Under the provisiony of Section 14, .:hé:ﬂeiuy in handing
over the passession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee privi toits registration under RERA. Under the provisions
of RERA, the promoter 8 given a facility ta revise the date of
completion of project und declare the same wnder Section 4. The
RERA does not contemplute rewriting of.congract between the flat
purchaser and the prmrrnl‘er 1 oot

122, We have already disciissed thot above stoted provisions of
the RERA are not vetrospective in nature. They may to some extent
be having a rotroactive or quasi retroactive efféct but then an that
ground the walldity of the provigions r%fﬂﬂ cannat be
challenged. The Parfioment (4 competent enough to legistate law
having retrospective or retroactive effect. A low can be even
framed to affect subsisting / existing controctual rights between
the parties in the lnrger pulilic interest. We do not have any doubt
i oue mind that the REBA los been framed in the larger public
fhterest after o thorough study end discussion made at the highest
tevel by the Standing Commitiee and Select Committee, which
submitied its detaled repors”

19. Also, in appeal no. 173 of 2019 utled as Magic Eye Developer Pyt
Ltd. Vs, Ishwer Singh Dahiya,in order dated 17.12.2019 the Haryana
Real Estate Appellate Tribunal has observed:

“34. Thus, keeping in view our aforeseid discussion, we are of the
constdered opmion that the provisions of the Act are quast
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refrooctive to some extent (0 operation and will be applicable o
the agreements for sale entered inte even prior to coming into
operabian of the Act where the tronsaction are still n the process
of completivn. Hence in cose of delay in the offer/delivery of
passession as per the terms and tonditians of the agreement for
sale the allottee shell beencitled to the interestfdelayed possesston
charges on the reasonaiile rale of interest s provided i Rule 15
of the rules and vne sided, unfair and wnreasongble rate of
compensation mentioned (1 the ogreemen! for sale is lfiable to be
ignored”

20. The agreements are sacrosanct save and except for the provisions

21.

22,

which have been abrogated by the Act itself. Further, it is noted that
the agreements have been excouted in the manner that there is no
scope left to the allottee to negotiate anv of the clauses contained
therein, Therefore, the authority is of the view that the charges
payable under various heads shall be payvable as per the agreed terms
and conditions of the agreement subject to the condition that the
same are in accardance with the plans/permissions approved by the
respective departments/competent authorities and are not in
contravention of any other Act, rules, statutes, instructions,
directions issued thereunder and arenot unreasonable or exorbitant
in nature,

Findings regarding relief sought by the complainants.

F.I Directthe respondent to deliver the possession of duly completed
residential apartment with penalty for delaying the possession of
the subject unit at the prescribed by the authority.

The respondent has offered the possession of the unit on 30.05.2019

after receiving the occupation certificate dated 28.05.2019 from the
competent authority,

Validity of offer of possession

At this stage, the authority would express its views regarding the
concept of 'valid offer of possession’. It 15 necessary to clarify this

concept because after valid and lawful otfer of possession liability of
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promoter for delayed offer of possession comes to an end. On the
other hand, if the possession I$ not valid and lawful, liability of
promoter continues till a valid offer is made and allottee remains
entitled to receive interest for the delay caused in handing over valid
possession. The authority after detailed consideration of the matter
has arrived at the conclusion that a valid offer of possession must
have following compenents:
Possession must be offered after obtaining occupation
certificate- The subject unit after its completion should have
received occupation uEt*LiI'Jc;l_l;f from the department concerned
certifying that all basic infrastructuralfacilities have been laid and
are operational. Such infrastructural facilities include water
supply, sewerage system, storm water drainage, electricity supply,
roads and street lighting.
The subject unit should be in habitable condition- The test of
habitability is thatthe allotice should be able to live in the subject
unit within 30 days of the offer of possession after carrying out
basic cleaning works and ge'i:ring electricity, water and sewer
connections etc from the relevant authorities. In a habitable unit
all the common facilities like lifts, stairs, lobbies, etc should be
functional or capahle of being made functional within 30 days after
completing prescribed formalities The authority is further of the
view that minor defects like little gaps in the windows or minor
cracks in some of the tiles, or chipping plaster or chipping paint at
some places or improper functioning of drawers of kitchen or
cupboards ete. are minor defects which do not render unit
uninhabitable, Such minor defects can be rectified later at the cost

of the developers, The allottees should accept possession of the
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subject unit with such minor defects under protest, This authority
will award suitable relief for rectification of minor defects after
taking over of possession under protest,

However, if the subject unit is not habitable at all because the
plastering work is vet to be done, flooring works is yet to be done,
common services like lift etc. are non-operational, infrastructural
facilities are non-operational then the subject unit shall be deemed
as uninhabitable and offer of possession of an uninhabitable unit
will not be considered alegally valid offer of possession.
Possession should not be accompanied by unreasonable
additional demands- In several cises additional demands are
made and sent along with the offer of possession. Such additional
demands could be unreasonable which puts heavy burden upon
the allottees. An offer accompanied with unreasonable demands
beyond the Sﬁan of provisions of agreement should be termed an
Invalid offer of possession. Unreasonable demands itself would
make an offer unsustainable in the eyes of law. The authority is of
the view that if rt?spunt'l.em has raised additional demands, the

allottees should accept passession under protest

23. The complainant stated that till date they have not taken the

possession of the unit since the unit is not in a habitable condition
and the photographs are alse attached in the complaint. So, it can be
concluded from the photographs that the unitisincomplete and isnot
in a habitable condition at the moment also to corroborate the same
the respondent also stated during the hearing dated 08.12.2023 that
they need minimum 3 weeks time to handover the possession of the
unit to the complainant. Ther< are so many deficlencies in respect of

electric fitting, bathroom [itting, cup-board modular kitchen, flooring
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24.

23.
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etc. are not up to the mark finished. Therefore, the unit was not
habitable at the time of offer of possession and offer of possession of
an uninhabitable unit will not be considered a legally valid offer of
possession. Therefore, applving above principle on facts of this case,
the respondent is directed to complete the unit in all respects within
2 months from the date of this order and make it ready for habitation.
The respondent now has to make a fresh offer of possession
accompanied with fresh statement of accounts deleting all demands
which are not as per buyer's agreement and including therein
interest payable to the complainants for delay caused in offering
possession as the offer of possession dated 30.05.2019 is quashed
hereby and at the sametime the mmpialuﬁpts are directed to take
possession of the said unit after a valid nﬁgt;iuﬁpus.sessjnn within 60
days [rom the date of this order.

F.I1. Direct the respondent 1o pay the interest on the principle amount
@18% p.a. from due date of possession till realization,
In the present complaint, the complainants intend to continue with

the project and are s&Eﬂng delay possession charges as provided
under the proviso to section 18[1] af the Act. Sec. 18{1) proviso reads
as under:

Section 18: - Return af amount angd compensation
If the promoter.fails to complete or is unable togive possession of
mn @apartment, plot or building, = '

[kl o T AR D BTRFE—

Provided that whers an elluttee does not fntend to withdraw from
the project, he shall be puid, by the promoter. interest Jor every
monti of delay, tlt the handing aver of Lhe possession, at such rate
as may be prescribed,

As per clause 18 of the buyer's agreement dated 11.01.2016, the
possession of the subject unit was to be handed over by 11.07.2019.
Clause 18 of the buyer's agreement provides for handover of

possession and s reproduced below:
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18, Time of handing over possession

“Barring unforeseen circumatonces and force majeire events as
stipulated hereunder, the posiession of the said apartment is
proposed to be. offered by the company to rthe allottee within a
period of 36 (Thirty-Six) months with a grace period of 6 (5ix)
months from the date of agreement of particular tower of
building fn which the registration for alletment 15 made, such date
shall hereinufter reforred to os “stipulated date’, subject always to
timely pavment of all charges inciuding the basic sale price, stamp
duty, registrotion fies and other harges as stipulated herein or as
may be demanded by the company from time to time in this
regard.”

At the outset, it is relovant to comment on the pre-set possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement and application,
and the complainants not being in default under any provisions of
this agreement and compliance witl':lh .1ﬂ provisions, formalities and
documentation as prescribed by the promoters. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoters and
against the allottee that even a single default by the allottee in
Fulfilling formalities and dﬂ::ur-_wn!.ﬁm:@ns ete. as prescribed by the
promoters may make the possession. clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause in the
flat buyer agreement hy the promotersare just to evade the liability
towards timely delivery of subject unit and to deprive the allottee of
his right accruing after delay in possession. This is just to comment
as to how the builder has misused his dominant position and drafted
such mischievous clause in the ngreement and the allottee is left with
no option but to sign on the dotted lines.

Admissibility of grace period: e promater has proposed to hand

over the possession of the apartment within 36 months from the date
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29,

30,
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of agreement i.e, 11.01.2016 with a grace period of 6 months. Since
in the present matter the BBA incorporates ungualified reason for
grace period/extended period of & months in the possession clause.
Accordingly, the authority lis crally interpreting the same allows this
grace period of & months to the promoter at this stage. Accordingly,
the due date of possession comes out to be 11.07.2019,
Admissibility of delay possession charges at prescribed rate of
interest: The complainants are secking delay possession charges as
one of the reliefs. However, Pproviso to section 18 provides that where
an allottee does not intend to ‘-ﬁ%dmw irom the project, he shall be
paid, by the promoter; interest for every month of delay, till the
handing over of possession, «| such rate as may be prescribed and it
has been prescribed under rule 15 of the rules, Rule 15 has been
reproduced as under:

“Rulc: 15, Prescribed raie of interest- [Praviso to section 12,
section 18 and sub-section (4] and subsection (7) of section
19]
(1] For the purpose of provign to section 128 section 18- and sub-
sections (4] and\[7) of seclion 19, the “interest at the rote
prescribed” shall be the Siate Bunk of India highest marginal cost
of lending rate +2%.: “wl .
Provided thot in case the State Sanl of Indta marginal cost of
lending rate (MCER) i notiin s, fi wﬁﬂﬂ_iﬁiﬂpfnud by such
benchmark lending rates which the State Bank af India muy fix
from time to time for lending to the genergl public.”

The legislature inits wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rulc is followed to award the interest, it will
ensure unitorm practice in all the cases.

Consequently, as per website of the State Bank of India iec.
hitps://shi.co.in, the marginal cost of lending rate (in short, MCLR) as
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32

33.

on date i.e, 08.12.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% l.e., 10.75%.

The definition of term ‘intorest’ as defined under section 2{za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default, The relevant section is reproduced below:

“fza) “interest” nreans the rotes of interest pa wable by the
promoter ar the atioites, a3 the case may e,
Explanation. —Far thi p@#ﬁﬂh.“ af this Cliese—
(il the rote of .'nrru'::.n't'__"%i?.ﬁ;mrme from the ollottee by the
promoter, in case of n‘rr.l'% F shallbe sgual to the rate of interest
which the promatershallbe lable tepay the allottee, in case of
default; -;'
(i) the interest payal 8 by the promater toithe ollottee shall be
from the date the promgker received the amount or any part
thereof tilll the dote the-aniount or part thereof and interest
thereon is refinded, ond the interese payable by the allottee to the
promuter shall be from t.'m date the allottae defoults in payment
to the promadter Ll che date it (+ poid;”

Therefore. interest on the delay payments from the complainants

shall be charged at the -Pnzsrrl_h_ad rate ie, 10.75% by the
respondent/promoter whid is the same as is being granted to the
complainants in case of delayed possession charges

On consideration of the .l}ihc-umené available on record and
submissions made regarding cnm'r::wlént[nrﬁﬂf provisions of the Act,
the authority is satisfied that the respondent is in contravention of
the section 11{#)(a) of the Act by not handing aver possession by the
due date as per the agreemcnt. By virtue of clause 1B of the
agreement executed between the parties on 11.01.2016, the
possession of the subject apartment was to be delivered within 36
months from the date of execution of agreement L&, till 11.01.2019.
As far as grace period of 6 months is concerned, the same is allowed

for the reasons quoted above. Therefore, the due date of handing over
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possession is 11.07.2019. The respondent has offered the possession
of the subject apartment on 30.05.2019 however, this effer is not a
valid offer of possession for the reasons quoted above. Accordingly, it
is the failure of the respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the possession
within the stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11{4)(a) read with proviso to section
18(1) of the Act on the part of the respondent is established. As such
the allottee shall be paid, by the promoter, interest for every month
of delay from due date of |Iﬁ-55ESﬁluﬂ Le, 11.07.2019 till actual
handing over of possession at prescribied rate i.e., 10.75% p.a. as per
proviso to section 18(1) of the Act read with rule 15 of the rules,

F.L Direct the respondent to execute the conveyance deed of the
above said residential apartment.

As per Section 17 (1) of Act of 2016, the respondent is under
abligation to get the conveyance deed executed. In the present case
the possession of the allotted unit has vet not handed over to the
complainants. The respondent is directed to handover the possession
of the subject apartment complele in all aspects and thereafter,
execute a conveyange deed in favour of the complainants.

F.0V. Direct the respondent to charge the maintenance from the date
of possession and not as per their desire
The authority has decided this in the complaint bearing no. 4031 of

2019 titled as Varun Gupia V/s Emaar MGF Land Ltd. wherein the
authority has held that since maintenance charges are applicable
from the time a flat i5 occupied, its basic motive is to fund operations
related to upkeep, maintenance, and upgrade of areas which are not
directly under any individual's ownership. RERA's provisions enjoin

upon the developer to sec that residents don't pay ad hoc charges.
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Also, there should be o declaration from the developer in the
documents that they are acting n own self-interest and that they are
not receiving any remuneration or kick-back commission.

F.V. Direct the respondent to pay cost of litigation of Rs.2,00,000)/-.

The complainants are claiming compensation in the above-

mentioned reliefs. The authority is of the view that it is important to

understand that the Act has clearly provided interest and
compensation as separate entitlement/rights which the allottee can
claim. For claiming compensation under sections 12, 14, 18 and
section 19 of the Act, the cﬂm'g:iumajits may [ile a separate complaint

before the Adjudicating Officer under séetion 31 read with section 71

of the Act and rule 29 of the rE:In:H,

Directions of the Authority

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the flunction entrusted to

the authority under section 34(f

a. The respondent is directed Lo pay interest to the complainants
against the paid-up ambunt at the prescribed rate ie. 10.75%
per annum for every month of delay on the amount paid by the
compiainant from due date of possession ie., 11.07.2019 till
actual handing over of possession. The arrears of interest
accrued so far shall be paid to the complainant within 90 days
from the date of this order as per rule 16(2) of the rules.

b. The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate Le,, 10.75% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
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allottees, in case of default i.e, the delayed possession charges as

per section 2(za) of the Act,
¢. The complainants are directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period within 30
days from the date of this order and the respondent shall
handover the possession in next 60 days to the
complainants/allottees,
d. The respondent is directed to exccute the conveyance deed of
the allotted unit executed in the favour of complainants within
90 days in term of section 17(1) of the Act of 2016 on payment
of stamp duty and registration cha rges as applicable.
e.  The respondent shall not cﬁa_:ge an_w:hiig from the complainant
which is not the part of the Huyer's. ﬁgr&&zﬂeuml,
38. Complaint stands disposed of.
39, File be consigned to registry.

' -
& P~ T

Hr;ﬁaau':'ie.u.ﬁnr M}

> Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.12.2023
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