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no. 2

ORDER

1. The present complaint has been filed by the complainants/allottees under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and

A
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Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the

Complaint No. 4390 of 2021

provision of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of jarﬁpbﬁﬂi'handing over the possession and
delay period, if any, have been detﬁ}lﬁd&ﬁ&le following tabular form:

S.No. | Heads o L W!nfn&nqun
1. Name of the pm}E;tHkm Wls Sector 92 , Gurugram
f
2. Nature of the Er,nq-egt
3. DTCP Licensiﬁo\k& ml1ﬂ1tr
status
4, ValidUpto
5 RERA Reglstered j ngt
registered
6. Allotment Letter flﬂi B TLE 1%1:?
' ©  [Page 350f the complaint)
7. | VillaNo. V023,
[Page no. 20 of complaint
8. Unit admeasuring 5000 sq.ft.
9. Date of execution of buyer’s 03.05.2012 o
PSR (Page no. 18 of complaint)
10. Possession clause 79,
The developer shall offer possession

of the unit any time, within a _|:_:_Lf_r_ip_d
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of 36 months from the date of
execution of agreement or within 36
months from the date of obtaining all
the required sanctions and approval
necessary for commencement of
construction , whichever is later
subject to timey payment of all dues
and subject to force majeure
circumstances as described in clause
30.Further there shall be a grace
period of 6 months allowed to the
| developer over and above the period
.nf 36 months as above in offering the

-~ 1r ‘* possession of the unit.

/o dV il [qg_ﬂpha.\%s supplied)
11. Due date of “delivery . of|ge 1{ Zﬂiﬁ
session .
pame P-F Imm the date of
Fl Y as the date of
1&'1; | m#e ent of construction s
A\ thh “Grace period isallowed
" ﬁmfuﬁ}gmllﬂﬂd]
12. Total sale co ns;ﬂem@m g Mg_ﬁgﬁﬂﬂ /-as per bba
u ﬂ ‘} m Ejk?f complaint)
13. Total amount paid by LhE Rs. 1,30,03,123/-
complainant
(As alleged by the complainant)
14. Occupation certificate Not obtained
15. Offer of possession Mot offered
Facts of the complaint:

That a project by the name of “Ansal Heights" situated in Sector 92,

Gurugram was to be developed by the respondent no.1 and 2 jointly, Around

that time, in the year 2012, complainant was looking for a residential unit at
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that time and, in pursuance of the same, approached the respondent no.1 to

understand the features and specifications of the residential units being

offered by the respondent no.1 in its project- "Ansal Heights.”

That the respondent no.l shared the e-brochure of its project which
included the layout plan as well, with the complainant. The complainant
thoroughly read through the e-brochure and relying completely on the
representations made by the said respﬂndent in the said e -brochure, and
believing the said represental:mn&?{g hﬁ:'ﬁ'ue. decided to book a villa in the
said project. Therefore, in ﬁurﬁmer.mm nf’ the same, a buyers’ agreement
dated 03.05.2012 was E;E&gﬁted !:-:-emreen ‘hhap*a;tles The total sale price of
the said villa (being M’ﬂh‘t y’u: 023} was_'E_EHIJZE.%Z;EDUh super area being
5000 sq.ft. and rate perBeing Rs.2192,50/-, the tFﬂc sales price totalling to
Rs. 1,09,62,500/-. Furth_e'r-. ﬁ_e due date of possession as per clause 29 of the
said agreement was 36 months plus 6 months grace period to be calculated
from the date of execution of-the _:sgiﬂiagi;eement or from the date of
obtaining all the required ‘sanctions ﬁﬁdf,;\ﬁprﬂgls necessary for the
commencement of construction-whichever-is later, Thereby, the due date of
possession being 03.11.2015. The payment was construction- linked and the
respondent raised demands as per the stage of constructions as alleged in
the demand letters, Believing the alleged demands to be accurate, the
complainant complied with all such demands and made timely payments.
The total amount paid by the complainant to the respondent no.1 till date is

Rs. 1,30, 03,123.89/- plus TDS of Rs. 70,659/-.

/A
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That, the complainant visited the project site in October, 2021 and was

utterly shocked to see that the respondent unilaterally changed the
structural plan from basement, ground floor, first floor and second floor [as
was mentioned and shown to the complainant in the respondent’s brochure
at the time of booking) to just ground floor, first floor and second floor. As
per the e- brochure the basement was to consist of one home theatre, ane
lounge, one store room, one servant roem with attached toilet, one pantry,
The absence of the same not nn!g ccmsiﬂerahly reduced the area by nearly
1000 sq ft (i.e., approx. 20% of thE‘tntﬂ ”sﬁ‘ius area) but also led to lack of the
necessary requisite amen.fttigl_-s and fEaturEE-EI'l_at the complainant had booked
for. As per clause 4 of the-hl.!,yers' agreement, therespondents were obligated
to inform the cumplaii.'ng*r.lﬁ.in writing. of qh;-,r:;r: | ﬁghﬁun resulting in more
than 10% of additiunfg:a;gﬁgﬂuh in the area pl‘_ ¢ said unit. The same was
never informed to the camﬁlainar_lt and t_i}isi'was'_ on account of there being
no bonafide intention on the part of the cﬁipundents to ever construct a

basement in the said upits: © ¥ =l B

That on enquiring from HUDA, the cumpiainant got to know that the
respondents has never recelved any approval for basement as a part of the
structure. Therefore, the respondents, had deceitfully with malafide
intentions made false statements and misrepresentations in its layout plan
and e-brochure, on the basis of which the complainant paid the respondent

her hard-earned money.

JA—
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That the complainant during his mentioned visit, captured some

photographs of the site which point out that even though the respondent
no.1 has deceitfully taken an amount more that the total sales price from the
complainant under the alleged demands of electrical fittings, plumbing
fitting, sanitary fittings, kitchen fittings, staircase railings etc. whereas in
reality no such work has even been carried out by the respondents in the
said villa. Various other misrepresentations and false depictions made by the
respondent no.1 regarding the prn}af.'i ib,nd as well as the villa surfaced
during such visit as fﬂllﬂws a]E‘ﬁ(f? pﬁm@ the property has also been
changed to back lane insj:e;g_:_l of mterna]_t'paq hn{ll'WEEﬂ towers and Villas, as
given in the brochure and site plan given by the respondent and b)That when
the complainant appﬂag for the said prqpa't}.r ﬂeﬁurding to the site plan
given by the respundent; area in front of the prﬁperty was shown as forest
area which has now been made into concrete area and added two-storey

structure of school building"ins'tea?d

That, till date, even M lapse afaizﬁmst ﬁ,}eqn from the due date of
possession, the construetion. of I:hﬁ: unit is not only incomplete but also
hugely different from what was initially represented to the complainant at

the time of booking.

That in the present case, there has not only failure on the part of the
respondents to carry out its obligations but most importantly, there have
been false representations, statements and depictions made by the

respondents to the complainant at the time of booking of said villa and the

n
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complainant, in good faith, relying on and believing those

misrepresentations has been made to part away with a considerable amount

of money, as mentioned above, by the respondents.

10. Thus, on account of failure of the respondents to carry out its obligations and
in line with the proviso to Section 12, the complainant wishes to withdraw
from the project and humbly prays for her hard earned to be returned to her
with interest and reasonable amount of compensation in line .Lastly, both
the respondent no.l and 2 were rmmlyﬂ?veluplng and promoting the said
project. The same is mm},ﬁﬁﬁed iin, the buyer's agreement. The said
agreement was entered’ among parties b‘E!ng JSG Builders Pvt. Lid, NCC
Urban Infrastructure [hpth. ::"alied its land [JWHE]'?}, samyak Projects Private
Ltd. (referred to as :nhﬂ'n’ging party), Ansal Hou ng;.‘n-:i Construction Ltd -
[mentioned as develnppﬂ a;ld the‘cnmphfngn_t _'.i:ﬁ'l{t?ﬂgI‘EEmE[ll starts with
wards the project namely ;‘ﬁusal Heights' is being developed by developer
i,e. Ansal Housing and Construction Ltd, The said developer i.e., respondent
no.l has entered into @nﬁja;gre“_’gnfmﬁ .-wfgj,h;'tlﬁ'_mcunﬁnnjng party e,
respandent no. 2 to jointly promote, develop market the proposed project,
Accordingly, both, respund'tnr no.l and 2 can be termed its 'promoters’ in
view of section 18 of Act. Thus, both of the promoters i.e. respondent no.1
and 2 are jointly and severally responsible towards the complainant and the

reliefs are being sought against both the respondents,
C. Relief sought by the complainant:

11. The complainant has sought following relief(s):
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i, Direct the respondent to refund the entire amount of

Rs.1,30,03,123.89 /- paid by the complainant till date along with interest
at the prescribed rate under Act of 2016.

ii. Direct the respondent to pay Litigation cost of Rs. 1,00,000/- and Rs.
5,00,000/- on account of mental agony and harassment caused to the

complainant.

Reply by respondent no, 1:
The respondent no. 1 by way of written ,rﬁyly made following submissions

That the answering reapurl,d‘ant ’is a" déve]_pper and has built multiple
residential and t:ummEﬂ:l.aI I:.u.:ﬂﬁmgs wnhi-,n Delhi/NCR with a well-

established reputation - earned over years. of consistent customer
satisfaction, |3 | | : -

That the complainants had appl‘uacheli the rénsweﬁng respondent for
booking a villa in an upéhﬁlf!,g_prﬂject Ansal Helghts, Sector 82, Gurugram.
Upon the satisfaction of th;. E‘ﬁﬁhiaiﬁﬂreﬁérdlng inspection of the site,
title, location plans, etg.an agreement to sell dated 03.05.2012 was signed
on between the parties. | . iy

That the current dispute cannot be governed by the RERA Act, 2016 because
of the fact that the builder buyer agreement signed between the complainant
and the answering respondent was in the year 2012. It is submitted that the
regulations at the concerned time period would regulate the project and not
a subsequent legislation i.e. RERA Act, 2016. It is further submitted that

Parliament would not make the operation of a statute retrospective in effect.

/i
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That the complaint specifically admits to not paying the penal interest and

the full payment as agreed upon under the builder buyer agreement. It is
submitted that the complainant cannot be allowed to take advantage of his

OWN Wrong.

That even if for the sake of argument, the averments and the pleadings in
the complaint are taken to be true, the said complaint has been preferred by
the complainant belatedly. The complainant has admittedly filed the
complaint in the year 2021 and the f.:auaa“e ﬁ:factic:-n accrue on March 2016 as
per the complaint itself, Thﬁ.safqre. it Jﬁ,ﬁlﬁ:ﬂiﬁt&\l‘.‘l that the complaint cannot
be filed before the HRE R&iﬁjru gram as thE !:a,mpis barred by limitation.

That even if the complaint is admitted to be l:rue-and correct, the agreement
which was signed in ﬂﬁiﬁ%r zuummmi; cu:&r;pn or any duress cannot be
called in question today: It is submitted that tha builder buyer agreement
provides for a penalty in -ﬂ'.uE_ event of a del aydn giving possession. It is
submitted that clause 3? of the satttugreement prnvides for Rs. 5/ sq. ft. per
month on super area L:I'u% any deia}l in d"l’fﬁ'l‘ig punsesslun of the unit as
mentioned in Clause 31 of the agreement. Therefore, the complainant will be
entitled to invoke the said clause and is barred from a pproaching the Hon'ble

Commission in order to alter the penalty clause by virtue of this complaint

maore than 6 years after it was agreed upon by both parties,

That the complaint itself discloses that the said project does not have a RERA

approval and is not registered. It is submitted that if the said averment in the

/ i Page 9 of 24



1%

20,

HARERA

GURUGM Complaint No. 4390 of 2021

complaint is taken to be true, the Hon'ble Authority does not have the

jurisdiction to decide the complaint.

That the respondent had in due course of time cbtained all necessary
approvals from the concerned authorities. It is submitted the permit for
grant of permissions for disposal of mineral extracted incidental to
development activities was obtained on 14.04.2014. Similarly, the approval
for obtaining firefighting scheme was obtained by the respondents on
24,11.2015. Thus, the respuncler_?;ﬁ_;__l;_!,_aﬁ;'ﬁ;ﬂn a timely and prompt manner
ensured that the requisite cg;np] Iannﬂ&ba obtained and cannot be faulted on

giving delayed possession to the complai nant,

That the answering respondent has adeguately &xplained the delay and the

same has been ackm{ﬁdﬁd by the l:nmp lt::' ’[t_.'is submitted that the
delay has been uc::asmmad n account nf t __ﬁ;yund the control of the
answering respondent. It..js' further sttbmittﬂd that the builder buyer
agreement provides for such é‘ﬁ:enmiltiﬂes and the cause for delay is
completely covered iﬁ éae ‘said *r:lausé T'E_&a reﬁpnndent ought to have
complied with the orders of the Hon'ble High Court of Punjab and Haryana
at Chandigarh in CWP No. 20032 of 2008, dated 16.07.2012, 31.07.2012,
21.08.2012. The said orders banned the extraction of water which is the
backbone of the construction process. Similarly, the complaint itself reveals
that the correspondence from the answering respondent specifies force

majaure, demonetization and the orders of the Hon'ble NGT prohibiting

construction in and around Delhi in addition to the covid 19 pandemic as the
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causes which contributed to the stalling of the project at crucial junctures for

considerable spells.

That the answering respondent and the complainant admittedly have
entered into a builder buyer agreement which provides for the event of
delayed possession. It is submitted that clause 32 of the builder buyer
agreement is clear that there is no compensation finterest to be sought by

the complainant/prospective owner ll‘l.t_ha event of delay in possession.

That it is further submitted that the rmnndent no.2 has taken over the
project from the respugd’eqt nﬂ ”.l ithrpugh‘ Arbitration proceedings
conducted in London. Thqrﬁfura the respund&nt‘hﬂl is not a necessary and
useful party in the presepticase and only respondent no.2 is responsible for

the completion of the said project. i B .FF
The Authority issued a“ﬁaﬂfa dated IE.]J.EHE{-:I:;: the respondent no. 2 in
the above mentioned complaint was sent thirough speed post and through

email address Le s m and the delivery report of
/4

which shows that delivery & 3s complet ‘and the delivery reports have

been placed in the file, Dé_spite service of notice, the respondent no. 2 have
preferred neither to put in appearance not file reply to the complaint within
the stipulated period. Accordingly, the Authority is left with no other option

but to decide the complaint ex-parte against the respondent no. 2,

Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

A
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the basis of these undisputed documents and submission made by the

parties.
E. Jurisdiction of the authority:

23, The plea of the respondent regarding rejection of complaint on ground of
jurisdiction stands rejected. The authority observes that it has territorial as
well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below,

E.1  Territorial jurisdiction

As per notification no. 1/92 2017-1TCP datad 14.12.2017 issued by Town
and Country Planning Depfa/@nam‘ the Tumdfbﬂasn 0f Real Estate Regulatory
Authority, Gurugram shaff be entire Gurugram l:flﬁ_’t._l"i_{‘t for all purpose with
offices situated in Guru'gra'm In the presem-cas% the project in question is
situated within the plamg;;g area of Ghrqg ﬂishict Therefore, this
authority has cump]eﬁefgg itorial jqﬁsﬁlcﬂmc&; deal with the present
complaint. "

E. 1l Subject matter jurisdiction

Section 11(4)(a) of the Act-2016 provides'that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules ond regulations made thereunder or to the
allottees as per the agreement for sale, or to the ussociation of allottees, as the
case may be, till the conveyance of all the apartments, plots or bulldings, as the
case may be, to the allottees, or the comman areas to the asseciation of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:
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34{f] of the Act provides to ensure compliance of the obligations cast upon the
promoter, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage,

F. Findings on the objections raised by the respondent:

27,

F.I Objection regarding ]uﬂsdir.‘tlﬂn.n.ll'.-ill_u:hnrlty w.r.t. buyer's agreement
executed prior to coming into force of the Act
!"- . | | L : -

Another contention of ﬁ&?ﬂﬁpﬂhdent l;t?fat atthority is deprived of the
jurisdiction to go into the i‘.ll';terprel:atinn of, or rights of the parties inter-se
in accordance with the flat huyer‘s_gag;l'eemen_t exécuted between the parties
and no agreement fﬂrf-ﬁ%qlgiﬁ'r'e_fefred' tuiﬂnﬁérﬁ provisions of the Act or
the said rules has been exetuted inter se parties:The authority is of the view
that the Act nowhere pruﬂﬁ'es, nor can,be so construed, that all previous
agreements will be re-written Iat;'ttg_r cnq!i_ng.jﬂgn force of the Act. Therefore,
the provisions of th%* %t.ﬁ ff{ile:ﬁi} ﬁidﬁi’ﬁgrﬁﬂnt ‘have to be read and
interpreted harmoniously. However, if the Act has provided for dealing with
certain specific provisiens/situation in-a specific/particular manner, then
that situation will be dealt with in accordance with the Act and the rules after
the date of coming into force of the Act and the rules. Numerous provisions
of the Act save the provisions of the agreements made between the buyers
and sellers. The said contention has been upheld in the landmark judgment
of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI and others. (W.P 2737

of 2017) which provides as under:

A
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119, Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to fts
registration under RERA. Under the provisions af RERA, the promaoter s
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter....

122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having o
retroactive or quasi retroactive effect but then on that ground the validity
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legisiate low hoving retrospective or retroactive
effect A law can be even framed to affect subsisting / existing contractual
rights between the parties in thelarger public interest We do not have any
doubt in our mind that the RERA has been framed fn the larger public
interest after a thorough study and ﬂ&wﬁﬂan made at the highest level by
the Standing Committee and Seul’ar.'t ﬁammjltae which submitled its
detailed reports.” (

28. Also, in appeal no. 173 Eﬁl‘? i:fl':-leﬂtﬂ:&“  Develaper Pvt, Ltd. Vs.
Ishwer Singh Dahiya, megrfaer dated 17.12. z:iy; the Haryana Real Estate
Appellate Tribunal has observed-

*34. Thus, keepi ol j'g:resh.f‘n-fff 1S mra of the considered
opinion that rhenﬁk;ﬁ of the Act a etbaktive to some extent in
ﬂPErﬂﬂDnﬂﬂd he § -' fﬂ' | }II T ;-; ments for sale entered into even
prigr to coming ifl.' ration of the vhere the Ngfsaction o EElL

the process of completion. Hence m m of delay in the offer/delivery .:-f

possession as per the terms afid mdfﬁ'an: q.l" the agresment for sale the
allottee shall be %.:id k). Lhﬁ_’g’nur passession charges on the
&:

reasonable rate rufes and one sided,
unfair and unreo. iohed in the agreemant
[for sale is liable Eu’ﬂhqn&m:l‘*’

29. The agreements are sacrosanct save and except fur the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the

agreement subject to the condition that the same are in accordance with the
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plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature,

F.Il Objection regarding maintainability of complaint.
The counsel for the respondent has raised an objection that the complaint is

barred by limitation as the complainant has approached the respondent in
the year 2012 to invest the projects of the respondent situated in Gurugram

. The respondent also submitted 'thﬁt'the complainant has admittedly filed
the complaint in the year 2021 an&ﬂl grﬂ!ﬁgﬁuf action accrue on March 2016.

) & H
On consideration of the sl'éumﬁmtﬁ, avnﬂah!e qn record and submissions
made by the party, the authpnty observes that the buyer's agreement w.r.L.

L}

the villa was e:-te::uted Witfl the allottee np DE- 0 2{112 As per clause 29 of

the buyer’s agreeme ;ﬂzﬁumﬁinq uE[th?E‘.'n%

with in a period of 36 s plus 6 months.

! {plut was to be offered
g{ﬁﬂate of agreement or the
date of commencement of construction which whichever is later. The
authority calculated due dafﬁnf_;;ﬂ'sseﬂﬂ_q;tﬁfmm the date of agreement ie.,
03.05.2012 as the dat onstru n own which comes out to be
03.11.2015. %?% ﬁ 1 ?iqn? UEH

However, the said project of the allotted plot is-an ongoing project, and the
respondent/promoter has failed to apply and obtaining the CC/part CC till
date. As per proviso to section 3 of Act of 2016, ongoing projects on the date
of this Act e, 28.07.2017 for which completion certificate has not been
issued, the promoter shall make an application to the authority for
registration of the said project within a period of three months from the date
of commencement of this Act and the relevant part of the Act is reproduced

hereunder:

A
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Provided that projects that are ongoing on the date of

commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said profect within a period of three

manths from the date of commencement of this Act

The legislation is very clear in this aspect that a project shall be regarded as
an "ongoing project” until receipt of completion certificate. Since no
completion certificate has yet been gbtained by the promoter-builder with

regards to the concerned project..

Moreover, it is observed that despite passing a benchmark of due date on
03.11.2015, till date it has failéd to handoyer the possession of the allotted
plot to the cnmplainagli;gl}ﬂf thus, the cag.-t!s? of é:ftjp_n is continuing till date
and recurring in nature; The authority ::;Elie_i_:l upon the section 22 of the
Limitation Act, 1963, Epgﬁlqylng breaches and tn}t"-ts and the relevant portion
are reproduce as under'{grggagflqefm;engﬁ £
22. Continuing brencME’:_f @r-‘.a? &J‘J:ﬁldjd?; of a continuing breach of
contract or in the ::%ie of a :gnnn ug’ﬂE E_y:r,ua fresh period of limitation
hegins to run at every moment of the thne during whi ch the breach or the
tort, as the case may be: ;ﬂﬁt_!ﬂues. I :
Keeping in view the af-:'.ii'elﬁ’{d facts and"fega'l |:-b'si'tic:-n, the objection with
regard to the complaint barred by limitation is hereby rejected.

F.1I Objection regarding delay in completion of construction of project due
to force majeure conditions.

The respondent-promoter alleged that grace period on account of force
majeure conditions: be allowed to it It raised the contention that the
construction of the project was delayed due to force majeure conditions such

as demonetization, and the orders of the Hon'ble NGT prohibiting
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construction in and around Delhi and the Covid-19, pandemic among others,

but all the pleas advanced in this regard are devoid of merit. The flat buyer's
agreement was executed between the parties on 03.05.2012 and as per
terms and conditions of the said agreement the due date of handing over of
possession comes out to be 03.11.2015. The events such as and various
orders by NGT in view of weather condition of Delhi NCR region, were for a
shorter duration of time and were not continuous as there is a delay of more
than three years and even some happening after due date of handing over of
possession. There is nothing on’ l‘ﬁtﬂrﬁthﬂf the respondent has even made
an application for grant of ucmpqﬁun g:argl’ﬂcate Hence, in view of aforesaid
circumstances, no perind. gracr.e permd uan be allowed to the
respondent/builder, Th;iu;ﬁ some alluttass tbe regular in paying the
amount due but wheth{ﬂ‘ i.'b{il'ltETESt of all the s kehulders concerned with
the said project be put on hold due to fault of on huld due to fault of some of
the allottees. Thus, the pl‘ﬂll}\l]l‘El" respondent canrot be given any leniency
on based of aforesaid reaqui-ks‘ Itis WEH set}‘lad El:hjdpie that a person cannot
take benefit of his own wr&ngs‘

As far as delay in construction dp_,ge. tooutbreak of Covid-19 is concerned,
Hon'ble Delhi High Eﬁu’ﬁ in s::aﬁe .tll;[iz& #ﬂ"ﬂ;s Halliburton Offshore

88/ 2020 and LAs 3696. 359 7 ;zuzu datﬂd $9,05.2020 has observed that

"69, The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019, Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The autbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
miuch before the outbreak itself.”
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The respondent was liable to complete the construction of the project and

the possession of the said unit was to be handed over by 03.11.2015 and is
claiming benefit of lockdown which came into effect on 23.03.2020 whereas
the due date of handing over of possession was much prior to the event of
outbreak of Covid-19 pandemic. Therefore, the authority is of the view that
outbreak of a pandemic cannot be used as an excuse for non-performance of
a contract for which the deadlines were much before the outbreak itself and
for the said reason, the said time period is not excluded while calculating the

delay in handing over pﬂssessiun,

Bt L1y
|.-' B .!d'

Findings on the relief uught by the mmplajnant
G.I Direct the respr.mdhnt to refund the entire amount of
Rs.1,30,03,123.89/- paid by the complainant till date along with
interest at the prescribed rate under Act of 2016.
In the present complaint, the complainant intend to withdraw from the
project and are seeking return of the amount pald by them In respect of
subject unit along with interest.at the presﬁrjhéd rate as provided under
section 18(1) of the Act. Sec. 15[1} nfthe Act is mpruducﬂd below for ready
reference, 3

‘Section 18: - Return of amount and compensation

18(1). If the pramoter foils to _compfete or is unable to give

possession of an apartment, plot, or building.-

(a). in accordance with the terms of the agreement for sale or, as the

case may be, duly completed by the date specified therein; or

{b). due to discontinuance of his business as a developer on account

of suspension or revocation of the registration under this Act or for

any pther reason,

he shall be liable on demand to the allottees, in case the allottes

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in

respect of that apartment, plot, building, as the case may be,

with interest at such rate as may be prescribed in this behalf

/3/ including compensation in the manner as provided under this Act:
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

Clause 29 of the apartment buyer agreement (in short, agreement) provides

for handing over of possession and is reproduced below:

29 The developer shall offer possession of the unit any time ,
within a period of 36 months from the date of execution of
agreement or within 36 months from the date of obtaining
all the required sanctions and approval necessary for
commencement of construction, whichever is later subfect
to timey payment of all dues and subject to force majeure
circumstances as described (n qfqyse 30.Further there shall be
a grace period of 6 months allowed to the developer over and
above the period gf 36 manths ds ﬂbﬂw: in offering the

possession of me qmr_ 3

Due date of handing n;#ﬂ- ?osseﬁiunmd aﬂ{ﬂ!slhllity of grace period:
The promoter has prapnsg'd to handover-the passession of the apartment
within a period of 36 months plus 6 months from the date of agreement or
the date of commencement 'l{f construction whichever is later. The authority
calculated due date of pcrs@@nsimn from the da”l:e"nf agreement i.e 03.05.2012

as the date of ::f.‘msl:rm:tmn\IE ot knu'mu '-I‘ha perlnd of 36 months expired
on 03.05.2015. Since in the present -matter the buyer's agreement
incorporates unquaiiﬁ&d reason ﬁar'grac& peried / extended period in the
possession clause. Acc‘i:rdlhgly. ;he zl.ul:l'n'.'u'n:_v,r di]uw's this grace period of 6

months to the promoter ‘at this stage.

Admissibility of refund along with prescribed rate of interest: The
complainant is seeking refund the amount paid by them at the prescribed
rate of interest. However, the allottee intend to withdraw from the project
and are seeking refund of the amount paid by them in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the rules,

Rule 15 has been repreduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7 ) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4] and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal

cost of lending rate +2%.;
Pravided that in case the State Bank of India marginal
cost of lending rate {MCLR) is not in use, it shall be replaced by
such benchmark léending rates which the State Bank of India

may fix from time to time for lending to the general public,

43. The legislature in its wisdom in the subordinate legislation under the

43.

provision of rule 15 of the rules, has.determined the prescribed rate of
interest, The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed tuﬁwﬁfﬂig interest, it will ensure uniform

practice in all the cases. / \ 4 |

3L #,\._
0 ""\]cr,f.-
Consequently, as per wehhi; of leSt-:ath of India i.e., https://shi.co.in,
the marginal cost of lend;ing rate [in short, MELR'} as on date i.e, 12.12.2023
is 8.75%. Accordingly, ﬁ prescrﬂ:e& rat'e u;!' refsﬂ will be marginal cost
of lending rate +2% L g\‘.{sﬂ 5%.

The definition of term 'Irﬂ:é‘e&l‘ s deﬁnﬂf uni‘im' section 2(za) of the Act
provides that the rate of 1ntesra51 chargeable from the allottee by the

promoter, in case of di i hﬁilﬂzﬂfmt‘g‘i the rate of interest which the
{a}rthe a]'ln‘l:t'e'é E of default. The relevant

section is reproduced below:

promoter shall be liab

"[za) "interest" means the rates of interest payable by the promoter

or the allottee, as the case may be:

Explanation, —For the purpaose of this clouse—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promater shall be liable to pay the allottee, in case af
default;

(ii) the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest

a thereon is refunded, and the interest payvable by the allottee to
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the promoter shall be from the date the allottee defoults in
payment to the promoter till the date it is paid;”

The promoter is responsible for all obligations, respensibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement, By virtue of clause 29 of the agreement execuled
between the parties on 03.05.2012 , the possession of the subject unit was
to be delivered within supulatea m&; by 03.05.2015 .As far as grace
period is concerned , the same’ 'IE a'l'lﬁ'.‘i%d for the reasons quoted above.
Therefore, the due date of | handing over of possession is 03.11.2015. The
authority is of the wewﬂ;ﬂﬂhe allottee cannot be expected to wait endlessly
for taking pusaessmn ﬂh unit which- 15 allottad to him and for which he
has paid a good amuunﬁ urther, the at%thaﬂj

document placed on re-mrt:’l%fmm which it can be ascertained that whether

observes that there is no

the respondent has app“ﬁﬂd for.occupation certificate / part occupation
certificate or what is the statils of 'r:uns*l‘r’ug,ﬂ'uﬁ of the project. In view of the
above mentioned fa hgallotteeintends towithdraw from the project and
are well within the right do the same in viewsof section 18(1) of the Act ,
2016.

The occupation certificate/completion certificate of the project where the
unit is situated has still not been obtained by the respondent-promoter. The
authority is of the view that the allottee cannot be expected to wait endlessly
for taking possession of the allotted unit and as observed by Hon'ble
Supreme Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek
Khanna & Ors., civil appeal no. 5785 of 2019, decided on 11.01.2021

A
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... The occupation certificate is not available even as on date, which
elearly amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for possession of the apartments allotted to them,
nor can they be bound to take the apartments in Phase 1 of the
project......"

48. Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited
& other Vs Union of India & others SLP (Civil) No. 13005 0f 2020 decided
on 12.05.2022. it was observed (- |

" ! "

25, The unq u::rﬂﬂgf tofithe ﬂ?fﬂtﬁﬁﬁqsﬁﬂj{ refund referred Under
Section 18f1) d Section 19{4) of E}“@_I'l’s not dependent on
any contingen¢iés or stipulations_thereof, It appears that the
legislature has.consciously provided this right ef refund on demand
as an unconditional @bsolute right to the allottee, if the promoter fails
to give possession pf the apartment, plotorbutlding within the time
stipulated under theterms uﬁﬁe_ﬂg@&rﬁpﬂﬁﬁﬂe&ﬂ rdless of unforeseen
events or stay orders.of the Court/Tribuinal, which is in either way not
attributable to the aﬂﬂ&&efhnmm}ﬁﬁ}rg;ftﬁe promoter is under an
abligation to refund the amount on demand with interest at the rate
prescribed by the.Staté Goverpment,including compensation in the
manner provided under the Act with the previso that if the allottee
does not wish to withdraw:from the project, he shall be entitled for
interest for the period.of delay till handing over possession at the rate
prescribed

49. The promoter is responsible for all obligations, responsibilities, and
funictions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

jA_—
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promoter is liable to the allottee, as the allottee wishes to withdraw from the

project, without prejudice to any other remedy available, to return the
amount received by him in respect of the unit with interest at such rate as

may be prescribed.

As such, the complainant is entitled to refund of the entire amount paid by
them at the prescribed rate of interest Le., @ 10.75% p.a. (the State Bank of
India highest marginal cost of lending rate (MCLR) applicable as on date
+2%) as prescribed under rule 15 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 from the date of each payment till the actual
date of refund of the deposited amnuhtwﬁhiﬁ the timelines provided in rule
16 of the Haryana Rules zofﬂhlq p

Gl Direct the respondent to pay Litlgat.‘lun cost of Rs. 1,00,000/- and
Rs. 5,00,000/- on ac;qym of mental agony and harassment caused to

\S \; I_rr'l

The complainant is seeking.above mentioned relief w.rt. compensation.
Hon'ble Supreme Court of Indiain civil appeal nos. 6745-6749 of 2021 titled
as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors,
(supra), has held that.an ail;attg;e; is | antiﬂgé to claim compensation &
litigation charges under sectmns 12,14,18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of

compensation & litigation expense shall be adjudged by the adjudicating

the complainant.

officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation & legal expenses. Therefore, the complainant is
advised to approach the adjudicating officer for seeking the relief of

litigation expenses.

n
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H. Directions of the Authority:

52. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Authority under
Section 34(f) of the Act of 2016:

[} The respondent /promoter is directed to refund the amount Le. Rs
1,30,03,123/- received by it from the complainant along with interest
at the rate of 10.75% p.a. as prescribed under rule 15 of the Haryama

ent) Rules, 2017 from the date

Real Estate (Regulation and P svele
of each payment till th}&ﬂuﬂ datﬁnf rafuqd of the amount.

ii) A period of 90 days is given to the respandent to comply with the
directions given in _.th;s order and failing, which legal consequences
would follow. | I_: - I ul |

iii) The respondent is further directed rmt to {:l'EEItE any third-party rights
against the subject umt before full realization of the paid-up amount
along with interest therenn to the cumpla‘:nant and even if, any transfer
is initiated with respect to subject unit, thereceivable shall be first

utilized for clearing dues of aiinttﬁ{_un;p[ainan_ts.
53. Complaint stands dispusﬁd_ﬁf.

54. File be consigned to the registry.

A =

/ =
umarArora) (Ashok ) (Vijay K r Goyal)
er Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.12.2023
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