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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1542/2019

Date of filing complaint: | 05.04.2019
. Date of decision 21.11.2023

Satish Kumar Hooda s/o Sh, Jai Singh Hooda
R/O: F 452, Nav Sansad Vihar, Plot 4
Sector 22 Dwarka New Delhi Complainant

Versus

DIf Utilities Limited
DIf Sales Gallery Enrpnrate Greens, Sector 74

A, Gurugram VT Respondent

| CORAM: | j

Shri Vij jay Kumar Eﬂ?al Member

Shri Ashok Sangwan | ‘_ ' Member

Shri Sanjeev I{umq*ﬂ.tm | Vs Member

APPEARANCE: _ '

Sh. Harikesh Singh (Advocate] Eumplainaﬂt_
| 5h, .K Dang [ﬁdvncate] Réspundmt

1 7 oRber |

L. The present complaint has been filed by the complainant fallottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules] for violation of section 11{4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of
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the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se,

A.Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:
S.No. | Heads Information
L. Name of the project ;ﬁ: 1 I.L' o }den City , Sector 91and
2. Project Area ‘_ Iﬂnﬁ‘iﬂ;ﬁﬂl
¥ Nature of thqhﬁ}a& o Mﬂtm{ﬂlﬂtﬁ
~ri
4. DTCP Licenseng & | 59.0£2011 114012012
validity status: <1l dated | |idate26.02.2020upt
{m za 06,2011 027.02.2012
A0 u;:ltn
2 3:';‘:m|}_ﬁ5tﬂreﬁf not, | d_bearing no. 23 of
8 — d 15.06.2021
6. Plot no. h ! 1 E_ﬁ r 6-19/5
¥ Plot admeast_uj{gg‘ u§3 54, ﬁr
(Annexure A-E-page no. 70 of
complaint)
8. | Allotment Letter 19.03.2012 | 19.03.2012
Allotment | Allotment of plot G-
of plotof | 19/5
E-12/2 (Annexure p-4-
(Annexure | page no. 35 of
p-3  page complaint)

Page 2 of 28




HARERA

2 GURUGRAM

Complaint No. 1542 of 2019

34 of

complaint)

Date of execution of plot
buyer's agreement

25.06.2012

Page 44 of
complaint

25.06.2012

Page 75 of
complaint

10.

Possession clause

11(a). Schedule for Possession

The company shall endeavour to
offer possession of the said plot
within 24 months from the date
of execution of this agreement

b ;}E“.h]‘??t to timely payment by the
f

“+|'intending allottees of sale price, |

- | stamp duty, government charges
/| -and any other charges due

- mmmm}

11

possession

T 1

014 |
. The Léﬂ;nd\l‘l‘&n the date of

%ed;tha his agresment)

12.

L o
Total Sale E&:{?{gg:gﬂun
,

" L
‘I"l':

"“H-.-

% -1... -

Rs.4,11 ﬂﬂ)EEf '

s Tan 13 of the written
- | 'sub n by the respondent)

13.

Total amount paid by the
compOlainant | ,

For - plot” nd. E12/2  the
@uﬁip'hin has paid an amount l
of Rs. mﬂﬁ.“ﬁﬂf

1 (A% p]?zr the' whitten arguments

filed by the respandent)

For plot no. G-19/5 the
complainant has paid an amount
of Rs. 12,00,000/-

(As per the written arguments
filed by the respondent)
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In total the complainant has paid
a total amount of Rs. 27,00,000/-

for both the said plots

Completion certificate

02.07.2014 and 18.03.2016
(Page 40 annexure r-2 and page

43 annexure r-4)

15

Offer of possession

Not Offered

16.

Reminder letters

H

For G-19/5
16.05.2012

\
[ﬂﬁnaxure \

For E-12/2

14.05.2012,
29.05.2012,
18.06.2012,
21.06.2012,

e b4 16072012,
25.062017

20.07.2012,
17.08.2012,

15,1617,1 kzﬂm 2012,

g-page |
no.90 to 93,
of reply)

.."'..1

U\J

_l.,h
%

14:09.2012,

|03.10.2012,
103.10.2012 and

| 18.10.2012

[ﬁ.nuexum

29,30,31,32 on
page no. 139 to

142)

17,

Cancellation letter

17:07:2012
21 page

110)

05.11.2012

‘Armmexure 43 page

167 of reply

B. Facts of the complaint:

3.

That the complainant was induced by the tall claim and cozy

plcture shown by the respondent - builder for the project "DIf

Garden City Sector 91 and 92 Gurugram” , which lead to booking of

plot no. E-12/2 measuring 420 square meters (502/32 square
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yard) and residential plot no. G-19/5 admeasuring 343/75 square

meter (411 square yard) for a total sale consideration of Rs.
4,00,00,000/-

. The complainant made a payment of Rs. 15, 00,000 /- on 12.03.2012
and the respondent - builder issued receipt dated 12.03.2012 and
the same was regarding Plot no. DLF /276 / E- 12/2
GRD/GRV/00129/0312 .He also paid an amount of Rs, 12,00,000/-
regarding Plot No. G19/5 and the respondent- bullder issued

receipt dated 15.03.2012. !_,
.-'

. That on 19.03.2012, a allﬁﬁuﬂﬁt rletter was issued by the
respondent - bunlder}ggardmgplm:nu.plptnn E-12/2 and G-19/5
in DLF garden city i}t gamr: sale Price nfﬂs;.{[-ﬁﬂﬂﬂ /- per square yard
under Insta]menl;ﬁa ent pIan ‘The cum'glatnant booked the
aforesaid two residential plots fof his two minor children with the
hope that thej_r' wﬂuld have  thelr separate residential
accommodations in Gurgram City, (Haryana).

. That on vide letters dated maﬁgu‘guﬂn 5.2012, respectively
the respondent- hullnﬁer sent dup]lcgraﬂathuyer agreement related
to plot no. E- 12/2 and G-19/5. .

. That the buyer's gg:ﬁmp;ﬁwa_s @Jﬁﬂ;pqém_een the parties on

25.06.2012 related to intently allotted in the DLF Garden City', a
residential plet no. E-12/2 measuring 420 square meter {502 /32
square yard) and another dated 25.06.2012 residential plot no. G-
19/5 ad measuring/75 square meter (411 square yard) in DLF,

Garden City, Sector 19 and Gurugram Haryana under the
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instalment payment plan and the due date comes out to be

25.06.2014

B. The plot buyer agreement dated 25.06.2012 to Plot No. G19/ 5 in
DLF garden city, Sector 91 and 92 was sent by respondent- builder
by forwarding letter dated 16.07.2012,

9. That in the aforesaid both plot buyer agreements the clause 15
specifically stated thatin the lay out plan the colony shall be a gated
one surrounded by an external wqﬂ_s;‘ fence/ grill and manned by

Y s Tl LR
an appointed security agency with Security system in place.

10. That after the execution of the huﬁf‘s agreement the complainant
came to know that the land-at which the pletted colony proposed to
be developed was itself under litigation. He.also came to know that
the concerned _ﬂﬁpeﬁ*tment-; Le;"tpwn and country planning
department Han%ﬁ has-initially granted Jicense of the said land
for developing zi".tﬁ; .,;[able group huuslﬁg project under the
government polices. HSﬂhﬁJequentl}li th.E Hﬁpundent ~ builder in
connivance with the offieial ﬁf the Tuwn country planning

department illegally @t permission to dl!aﬁge the nature of license
for developing platted éolony.

11. That the complainant also came to know that due to the litigation
and other reasons, the demarcation, zening plan and layout plan of
the colony in question was not yet being finally sanctioned by the
competent authority and there was no possibility of the same being
sanctioned in near future. After the site inspection the complainant
also found that there were two revenue rasta near the plot of the
complainant which going to Mewka to Dhorka and another going

to Mewka to Hayatpur. In this regard the complainant obtained
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masavi from the office of the kanungo (Tehsil harsaru, District
Gurugram) and iamabandi related to revenue rasta falling in killa
no. 43 and just below it the land of DIF was shown in Killa no. 10/2,
11/1, 12/1, 11/13. It shows that the said land belong to Gram
Panchayat and not the DLF/Respondent- builder.

That another rasta from Village Mewka to Hayatpur falls in kill no.
44. As per revenue record, the ownership of the said killa no. 44 of
Gram Panchayat. Just below the killa no. 44 the land of the DLF is
shown which 21/20 is. The; cnmnl,aiﬁant also obtained sizra of the
DLF plotted colony. In the SM W the revenue rasta also still
existed between the Sald ]:‘rlﬂ tted Enlu nyofithe DLF.

That the cﬂmplalnamtjummedl_ate}y ;hereaftﬁn visited the office of
the respondent ai:r& l('asked to provide the relevant documents
regarding uwner%'&‘g:li of the colony, layout plan and sanctioned
develop plan of the'eolony. Since the respondent - builder did not
provide any sufficient doeument .relating to the ownership of the
land and layout plan’ and sanl:ﬂpnnd develop plan of the said
plotted colony, the ¢ mp’Lalnani T:pmeq ely stopped the further
instalments r&galﬁmﬁ hh#h the_[eﬁd‘g tial plots despite demands
raised in this regard.

That because of the revenue Rasta fall in the said plotted colony, the
respondent- builder was not able to make internal roads, other
development work and boundary wall of the said project. Despite
repeated request the respondent- builder has not provided any
document of ownership, layout plan and sanctioned develop plan
of the said plotted colony and illegally made a demand of instalment

which the petitioner had not paid.
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Thereafter, vide letter dated letter dated 17.07.2012, the
respondent cancelled allotment of the piot no. G19/5 in its project.
The respondent- builder also issued letter dated 5.11.2012

cancelling the allotment of plot no. E-12/2.

The complainant send a letter dated 18.12.2012 regarding illegal
cancellation of Plot no. E-12/2 DLF Garden City and pointed out the
deficiency on the part of respondent- builder. In the letter dated
18.12.2012, it is specifically stated that land on which the colony
proposed to develop itself 'r.m;a,; under litigation and the
demarcation of the zoning pla:fmﬁl‘daynut plan of the colony in
question are not yet ﬁnal]}r 5aneﬁnneﬂ bythe competent authority
and not likely to I:-Efsa:!.cuuned in Eum-rn ‘There are two revenue
rasta/road just nem! drhE both the q:ulnts alluﬁed to the complainant
in the said plotted co Eﬂi ny. [} )

| |'r'
That in the responseto the aforesaid letter of the complainant, the

respondent- builder fssueﬂ letter dated 31 12.2012. There is no
explanation regardmg santﬂﬂneﬁi of ]azmut plan and zoning plan
and nothing has h‘ge% sta,l:ed rega:;}gling, revenue rasta existed just
above the plot allotted to the complainant . in the last para of the
letter dated 31.12:2012 it was stated by the respondent/ builder
that if the petitioner wish to restore their allotment, he may clear
all the due as on date. Since, no explanation provided by the
respondent- builder regarding pending litigation about the said
plotted Colony and not sanctioning the layout plan and zonal plan
the claimant had not paid the illegal outstanding dues raised by the

respondent/ builder.

That the complainant send a letter dated 02.02.2013 regarding plot
no. G 19/5 in the project of the respondent. Vide letter dated
Page Bof 28
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|

19.02.2013 the respondent- builder send reply to that letter, In the
said reply/letter there is no explanation regarding sanctioned of
layout plan and zoning plan and nothing has been stated regarding
revenue rasta existed just above the plot allotted to the

complainant.

That since no response was given by the respondent- builder to the
notice dated 02.02.2013 the complainant again a sent reminder on
30.03.2013, 30.04.2013, 30.06.2013 to the complainant again sent

reminder to the responden l:-bug)@r

-':.:?I:';.Fn_ﬂ,l r

s

That vide letter dated Eﬂ.ﬂi-iﬁifﬂ-?tﬁe complainant issued letter
regarding Plot No. G19/5 The complainant also send notice dated
28.02.2014 regarding Plot no. .I_i-_._ﬂfﬂ . DLF Garden City. On
11.11.2014, the /complainant again' issued- reminder to the
executive director af ?he réspondent- builder regarding refund of

booking amount, hat met with no response,

That the cnmplainaﬁtlﬁgaljmdsltaﬂ Iu;;he'éﬁim of the respondent -
Nl =AYV
builder on 15.03.2016 and fmadg%a'\_;}urﬁ:ten request regarding
refund of the bookingboth the plotsbooked by him . On 01.09.2018
the complainant gave a final notice dated 01.09.2018 to the
respondent - I:nuih:i;e,r:j'J and in response tothat letter it sent a letter
dated 04.09.2018 saying that both these allotment were cancelled
because of non - payment of dues and the entire amount paid by

the complainant has been forfeited

That on 17.02.2019 the complainant visited the said site of the
respondent- builder and took the latest photographs As per the
photographs, the two revenue rasta one from village mewka to

dhorka and another village mewka to hayatpur just above the plot
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numbers were still existing in the plotted colony. . Due to the
revenue rasta , the entire internal road , boundary , park, and other
development work could not be completed and there was no

possibility of the said plotted colony in the near future .

23. That the complainant have been regularly following up with the
respondent — builder for refund of his amount through various
notices but it came to the notice of the complainant that the plotted
colony is under litigation and no layout plan and zonal plan has
been sanctioned till date andth%fsnﬂ rasta / road to the plotted
colony lead to filing this cumﬁlﬁﬁé’;‘iéeking refund of the paid up
amount besides interest and ﬂther :Hame&

24. Written submisslnus-{ﬁed b}ﬂhe Eﬂmpiaiqaﬁt to substantiate their
averments made mﬁl@ pleadings as well aslm the documents and
the same is taken on record and have been perused,

C. Relief sought h}r-,ﬂte"ﬂumplﬂinnnl:

25, The complainant haﬁﬂﬁgpt the ﬁanrMnE relief(s):
i. Direct the respondent - hul[ﬁér"m reglster the project.

ii. Directthe resgnﬁienn— huﬂ;iaf to plahe on record all statutory
approvals and sﬁm:l:lnns ﬂf the. prnject.

iii. Direct the respunr;lent - huﬂder to pruwde the complete
details of EDC and IDC and statutory dues paid to the competent
authority and pending demand if any.

iv. Direct the respondent - builder to refund the paid-up amount.

v. Direct the respondent - builder to pay compensation of Rs.

500,000 on account of harassment, mental agony and undue
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hardship caused to the complainant and Rs. 1,00,000/- as
litigation expenses.

D. Reply by respondent:

The respondent by way of written reply made the following

submissions:

26, That the complainant was an allottee of the above-

mentioned units for a total sale consideration of Rs.

Rs.4,00,00,000/- \

”"“".-1

27. That the complaint is bad for; mls-;liﬁﬁﬁpnun of respondent. There
is no entity known as "DLF Sales G_EHEI‘}? "« Since, intimation of the
present complaint I}a{i—he'&n given in the site office, present reply is
being filed thmugfn ,ﬁ"fﬁ DLF ﬁﬁliﬁaﬁ' Ltd. hgving its Regd office at
Shopping Mall, ﬂqﬁ "Flnur Arjun Marg, DLF City, Ph-1, and

Gumgram—lzzﬂﬁﬂ“-fo ltthe sake of abundant caution.

28. That the respundhnbc has cuncgptﬂa]i&ql a residential project
known as DLF Gardeﬁﬁt_'ﬁfsjtuatéﬂlh seefpr 91 and 92, Gurugram,
in accordance with permrssiuns appruva]s and sanctions from the
competent autho rﬂ:lﬁ vidE licences no 59 of 2011 and 14 of 2012
granted by the cnmpetentauthurlty ln respe::t of the project.

29. That the ::nmplamﬁﬂt had . app r'ﬂached thE respundent for purchase
of residential plots in the aforesaid colony. It is pertinent to
mention that the complainant prior to approaching the respondent
for purchasing residential plots had undertaken detailed and
elaborate verification of the title of the project land as well as
competence, capacity and capability of the respondent with regard
to the execution of the project and availability of resources

(financial as well as infrastructural).
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30. That the revised license layout plan for the plotted colony had been

31.

32.

sanctioned by Directorate of Town & Country Planning, Haryana,
Chandigarh on 22.01.2013. The revised zoning plans for the plotted
colony had been sanctioned by Directorate of Town & Country
Planning, Haryana, and Chandigarh on 19.09.2014. Similarly, the
layout plan for the plotted colony had been Initially sanctioned by
Directorate of Town & Country Planning, Haryana, and Chandigarh
on 26.06.2011. The layout plans were revised by the aforesaid
statutory authority on 10.10: ﬂl}lB. %

|F|-l-|-|-|.‘ f: F
That the complainant suhrnitlaed 'ﬂ.u application dated 14.03.2012

for allotment of resid Ential plots ln BLEF Garden City, Gurugram . On
the basis of ap plital;lnq for :i]!ntment ﬁﬁ'hmitmﬂ by the complainant
with the respond Ehnt“ ?fut bearing Numher G ~19/5 in DLF Garden
City was allotted m Blm svide allotment letter dated 19.03.2012

That it was clearly: mﬁntiuned in clause 9 of the application for
allotment referred Mﬂ]wﬂ that the Wgﬁ on or before due date
of the sale price/ nther ‘h:rn‘u unts ;;ayal;l:jjytha complainant as per
payment plan appﬁn dto the appTIcgﬁpngs Annexure-1l would be
the essence of the application an 'l;ﬂng hip}rars agreement, It had
also been mentioned in r:lause 8-of the aforesaid application for
allotment that in the E'E'Erlt of failure of the complainant to make
payments as per payment plan appended to the application as
Annexure-ll, the earnest amount component would be forfeited
and the allotment would stand cancelled. It had been provided in
clause 20 of the application form referred to above that besides
earnest money, interest on delayed payments, brokerage, service
tax, other charges and taxes would also be forfeited and the

transaction would stand cancelled.
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33. That it was further provided in clause 20 of the application form

that in the event of cancellation of transaction, the complainant
would not be left with any right, title or interest of any nature in the
plot. Furthermore, it had been provided that the amount over and
above the earnest money, processing fee, interest on delayed
payment, brokerage, other charges and taxes etc. would be
refunded to the complainant by the respondent without any
interest or compensation only after realising such amounts on lease
of the plot. The application fnr allﬁtme-nt had been voluntarily and
consciously submitted hy f'hE .mmpialnant after  fully

understanding its u:unte nl:s and Implu:atiuns
A

34. That the plot buyer gﬁremnt hﬂat@mﬁqﬂur execution to the

35.

complainant by ng“in?‘pnndent vide lerte\dateﬂ 10.05.2012. The
complainant proved tu be a ::hrc:-nu: defaulter in making timely
payment of anmunts of sale consideration. Letters dated
16.05.2012, 01.06. zugz 120.06. zm.?.and,zs;uﬁ 2012 had been sent
by the respondent tﬁ"t]f& mmpiﬁinﬁnb Eﬁﬂfng upon him to make
payment of the uutstandfng ‘.ammmt n‘f consideration in respect of

plot referred to abpvi, 4

That the Plot Bllz»yv:rslL Agra&ment‘ ‘d?tﬂd 2506 2012 had been
voluntarily and consti usl}r executed b}' the com pIajnant after fully
understanding the contents and implications of the covenants
incorporated therein, The plot buyers agreement referred to above
had been sent by the respondent to the complainant along with
covering letter dated 16.07.2012. It was specifically mentioned in
the buyer’s agreement that the complainant would not commit any
default in payment of consideration in respect of the plot in

question. It was stipulated in clause 7 of the aforesaid contract that
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earnest money paid by the complainant would be liable to be
forfeited along with interest on delayed payments, brokerage,
other charges and taxes etc. in case of non- fulfilment of terms and
conditions contained in the contract. The timely payment of
consideration was further provided to be the essence of the
contract, in terms of clause 8, The consequences of failure on the
part of the complainant to make timely payment were clearly
provided in clause 17 of the aforesaid contract and in terms thereof,
the respondent was entitled tn' r:aﬁcéi the contract and to forfeit

.l"

amount as provided therein EII'Id mmﬁnned hereinabove.

36.. That as highlighted ahnf&, several remlpdsers had been sent by the

37

respondent to the ngjﬂant zaﬂh&ﬂmm Him to make payment
of agreed sale cunﬂ&m;atinn inrespect of the plot in question along
with accumulated. ﬂ'lteresl:- However, despite receiving the
aforesaid rﬂmlndprf, the complainant Fajlqd to come forward to
make payment of th& nutﬁtandingﬂmn uqn‘f[he respondent was left
with no option but tn i:anr:el ﬂmaﬂﬁtmen? vide letter dated 17.07.
2012.

That despite hei'q';g’ 'i:nns:ﬁiuﬁs -ar@ ﬁw of the fact that the
allotment of plot hear?lg numheri}f ]:9;5 ‘Garden City, Sectors 91
and 92, Gurgaon had been cancelled by the respondent and the
complainant had got absolutely no right in respect of the same,
letter dated 20.12. 2012 had been sent by him to the respondent
intimating change of his address. The said letter had been
responded to by the respondent vide letter dated 30.01.2013 along
with which copy of cancellation letter dated 17.07.2012 had been

sent by it to the complainant.
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38.The complainant was conscious and aware of the fact that
persistent and deliberate defaults had been committed by him in
fulfilling his financial obligations in terms of application for
allotment submitted by him as well as covenants contained in Plot
Buyers Agreement dated 25.06.2012. The complainant had sent
letter dated 02.02.2013 to the respondent whereby he had
challenged the cancellation of allotment made by it way back in the
year 2012. The complainant had admitted the receipt of letter dated
30.01.2013 as well as letter of tanceﬂaﬁnn dated 17.07.2012.

39. That the dispatch of a letter d&t&drgz,ﬂz 2013 by the complainant
to the respondent was: an.exercise in ﬂm,ljty The limitation for
challenging the val q;' of ¢an¢ﬂ]&ﬁﬁﬁ ﬁial!utment had expired
long ago. The frivnl;qu; contentions ;:ut fnrth by the complainant
vide [etter dated ﬂiﬁ 02.2013 had been responded to by the
respondent vide hﬂeqdamd 19. ﬂE 2(]13 ﬁiltl'tﬂugh the answering
respondent was not ﬂtl{ged to restore ﬁp allotment, yet it had
stated in letter dated 19,02 3:]‘13 ﬂfa,t imaﬁ;m the complainant was
desirous of restoring the allotment; He could get the same done
after clearing all a?f%nd'{iug dues iuhﬁ%um

40. That the mmplamant had fail ed to jusﬁfy the wilful, intentional and
deliberate defaults  committed by him in complying with and
fulfilling contractual and financial obligations. No lapse of any
nature can be attributed to the respondent. The cancellation of
allotment was validly and legally done in light of persistent and
conscious defaults on the part of the complainant in payment of

agreed consideration in respect of the plot in question.

41. That the complainant had submitted application for allotment of

residential plot in DLF Garden City. The complainant had submitted
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application dated 06.03.2012 for allotment of plot. The schedule of
payments formed an integral part of the application referred to
above. On the basis of application for allotment submitted by the
complainant with the respondent, plot bearing Number E - 12/2
in DLF Garden City had been allotted to him vide allotment letter
dated 19.03.2012.

That it was clearly mentioned in clause 9 of the application for
allotment referred to above that the payment on or before due date
of the sale price/other amounts [iﬂ;'%able by the complainant as per
payment plan appended to the applibahnn as Annexure-1l would be
the essence of the ap hﬁqunn‘ar;d?lur(h{‘ers agreement. It had
also been mention .,}11 elal;m; 'E::if ﬁ&é&resaid application for
allotment that in Ehi!' ﬂ"-rent of failure of the complainant to make
payments as per payment plan appended to the application as
Annexure-1l, the ﬁgrﬁpst amount cumpnnﬁnt would be forfeited
and the allntment\w@]d stand Eance!led:"[thad been provided in
clause 20 of the appheaﬂm_;. form r_efgrre_-;l to above that besides
earnest money, interest on 'dﬁlaﬁ&ﬁﬁyments brokerage, service

tax, other charg?r i‘ld taxes w:ﬂld ﬁ be forfeited and the

transaction would stand ::a.nce]led
N

That it was further'pmvideﬂ in clause 12!'5 of the application form
that in the event of cancellation of transaction, the complainant
would not be left with any right, title or interest of any nature in the
plot. Furthermore, it had been provided that the amount over and
above the earnmest money, processing fee, interest on delayed
payment, brokerage, other charges and taxes etc. would be
refunded to the complainant by the respondent without any

interest or compensation only after realising such amounts on lease
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of the plot. The application for allotment had been voluntarily and
consciously submitted by the complainant after fully

understanding its contents and implications,

44, That the plot buyers' agreement had been sent for execution to the

435,

16.

47.

complainant by the respondent vide letter dated 18 .04.2012. The
complainant proved to be a chronic defaulter in timely payment of
sale consideration amounts. The letters dated 14.05.2012,
29.05.2012, 18.06.2012 and 21,06.2012 had been sent by the
respondent to the complainant E;gl,l#l'lﬁ upon him to make payment
of the putstanding amount af m#sideratmn in respect of plot

referred to above. e 4948 .

"’f . I'"."n.-';}"' "E:'l“-'-.'."f .
That letters datedy 16.07, 2012, 30062012, 17.08.2012,
22.08.2012, 14.090 ?{]12 03.10. 2012 anether letter dated

03.10.2012 and létt dated 1&,10 2&1{2 had been sent by the
respondent to th @;

a iﬁlimt -:éﬂllrlg uﬂ Z: hjn; to make payment
of the outstandin ﬁnﬂunt of consid in respect of plot

referred to above.

That as hughltghted agwe, severa ]Eindgrs had been sent by the

respondent to the co plainant ¢a Eﬁ&hlm to make payment
of agreed sale consideration amount in respect of the plot in
question along with accumulated interest. However, despite
receiving the aforesaid reminders, the complainant failed to come
forward to make payment of the outstanding amount. The
respondent was left with no option but to cancel the allotment vide
letter dated 05.11.2012.

That despite being conscious and aware of the fact that the

allotment of plot bearing number E- 12/2, Garden City, Sectors 91
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and 92, Gurgaon had been cancelled by the respondent and the
complainant had got absolutely no right in respect of the same, sent
a letter dated 18.12.2012 challenging the cancellation of allotment
validly and legally made by the respondent. False, frivolous and
baseless insinuations had been levelled by the complainant in the
said letter. The dispatch of letter dated 18.12.2012 by the
complainant to the respondent was an exercise in futility. The
limitation for challenging the validity of cancellation of allotment
had expired long ago. The frivolous contentions put forth by the
complainant vide letter dated 18, 112!1*12 had been responded to
by the respondent vide let’gF r Qa;eg g'f[:i‘hzazﬂiz Although, it was
not obliged to restoré tlw aiiﬁhnﬁnt;yat tﬁg respondent had stated
in letter dated ELIE.EDIE that in case the complainant was
desirous of restoringithe allotment, lie could get the same done
after clearing all m{ts;gandjng’duas at I:HE EHF]IES': The said letter
dated 31st of De’ﬁmgber 2012 had hﬂuﬁ duly received by the

complainant, |
- _-, = it ._',.-'
48. That the complainant faltefl o }usﬂ‘l’}' the wilful, intentional and

deliberate defau%m@ttﬁd-ﬁ:i—hhﬁ% ;‘q{npl}fing with and
fulfilling contractual an-::l financial nhhgannns No lapse of any
nature can be attributed te the respondeént. The cancellation of
allotment was validly and legally done in light of persistent and
conscious defaults on the part of the complainant in payment of

agreed consideration in respect of the plot in question.

49. That a belated and legally unsustainable attempt was made by the
complainant to seek refund of the forfeited amount in respect of
both the plots referred to above by dispatch of letter dated 01.09.
2018, The limitation for seeking refund had expired long ago. The
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letter dated 04.09.2018 had been sent by the respondent whereby
it was conveyed to the complainant that cancellation of allotment
of plot bearing number G - 19/5 had been done on 17.07. 2012 and
cancellation of Plot bearing number E-12/2 had been done on
05.11.2012 on account of non-payment of dues. It was also once
again communicated that earnest money stood forfeited and that
no amount whatsoever was liable to be refunded to the
complainant. The present complaint has been maliciously

preferred by the complainantto needlessly harass and victimise the

el 4

s

answering respondent,

50. That the payment in m.;pem';'ﬁfbuthathe ,pTut; had not been made by

51

the complainant. Thg. repeated q‘rpﬁﬁrtp:uties had been made
available to the cumﬂ!&inant by the respundg ntto make payment of
the agreed ammfnt. OWEVEr, the sarpe was not done by the
complainant and thg, me culminated in r:anuallatlun of allotment
is both the plots,

By way of written suﬁi'hissicﬂw thg.rﬁpnﬁ&ent has stated that with
regard to plot E-fl%jz51 e L.Plﬂt buyer 5 afreement had been sent by
the respondent to the ﬂbmplai nt ﬁjq’&xecutinn along with
covering letter dated IB:.{H 2012.-The buyer's agreement was
executed between the parﬁes o 25.06.2012.The duly executed
plot buyer’'s agreement had been sent by the respondent to the
complainant along with covering letter dated 12.07.2012. With
regard to plot no. G-19/5 the plot buyer’'s agreement had been sent
by the respondent to the complainant for execution along with
covering letter dated 10.05.2012. The buyer's agreement was
executed between the parties on 25.06.2012.The duly executed
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plot buyer’'s agreement had been sent by the respondent to the

complainant along with covering letter dated 16.07.2012,
52. All other averments made in the complaint were denied in toto.

53. Copies of all the relevant do have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and

submissions made by the parties,

E. Jurisdiction of the authUritjr'

.H

54. The authority observes that lthﬂﬂ'kerntunal as well as subject

IR

matter jurisdiction tu adjqdmﬂt& the Prﬁent complaint for the

reasons given helﬂm o

E.1 Territorial furlﬂﬂll:tlnn

As per nunﬁcaﬁnq &1 /92 /2017-1TCP dated 14.12.2017 issued
by Town and Em{ﬁ Planning ﬂéj]aﬁ]ﬁﬂt the jurisdiction of
Real Estate Regulq{ﬂry ﬁutlmrlty. Eui:ugram shall be entire
Gurugram District for- all pu.rpﬂse with offices situated in
Gurugram. In thﬁp ent cageyd p.rq}eqin question is situated
within the planning area of Eu ';Llstrfr:L Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.

E. Il Subject matter jurisdiction

55. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11
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(4] The promoter shall-

(a) be responsible for all obligations, responsibilities
and functions under the provisions of this Act or the
rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as
the case may be, to the allottees, or the common areas to
the association of allottees ar the competent authority,
as the case may be;

Section 34-Functions of the Authority:

J4{[] of the Act provides to ensure compliance of
the abligations cast upon the promoters, the allottess
and the real estate agents under this Act and the rules
and regulations made thereunder,

L
|I+_||

uoted above, the authority
has complete jurisdiction tu dec[,de"-ryﬁ qujhplaint regarding non-
compliance of nﬂj@’anuns by the promoter leaving aside
compensation which i;.s to be decided by the adjudicating officer if
pursued by the :qr@ inant at a later stésq

Further, the auth_nﬂf:y- has no' hitch -lg prm:eed]ng with the
complaint and to grapta relief of refundin the present matter in
view of the judgements .passed- by-the Hon'ble Apex Court
in Newtech P nﬂd B,EF g ate Limited Vs State
of U.P. and Ors 02 Eﬂﬂ' fl ) fc}ﬂ and reiterated in case
of M/s Sana Rea!tm-.-p Private Lﬂ__‘nfl;ed.&,ﬂ_her Vs Union of India
& others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022wherein it has been laid down as under:

‘86, From the scheme of the Act of which a detailed

reference has been maode and taking note of power of

adjudication delineated with the regulatory authority

and adjudicating officer, what finally culls out is that

although the Act indicates the distinct expressions like

‘refund’, ‘interest, ‘penalty’ and ‘compensation’ o

confeint reading of Sections 18 and 19 clearly manifests

that when it comes to refund of the amount, und interest
on the refund amount, or directing payment of interest
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for delayed delivery of possession, or penalty and
interest thereon, it is the regulatory authority which has
the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power (o
determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act if the
adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, (f extended to the
adjudicating officer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71

and that would be qgafm:tcha‘ rnundure of the Act 2016,"

58. Hence, in view of the authurﬂaﬂyﬁ ynouncement of the Hon'ble

29,

Supreme Court in the cases rﬁar;:fﬂ” hqve the authority has the
jurisdiction to entertﬂiu a mmplﬂfnfﬁaeking refund of the amount
and interest on the rgfund amount.

Findings on uhlqc@::%ns raised by qje qnmél%tqﬂ.nt.

F.l Objection w.t.il&tha changes in Ihﬁippmv&d plan

The complainant staigﬁ.;ﬁ_;t_;hg_mﬁnn, zoning plan and
layout plan of the cnlunrmq@}ﬁmwcu not vet being finally
sanctioned h}rﬂle&u pﬂetant N%If}' ﬁ?ﬂm&els no explanation
regarding the san n nF ‘the layﬂut plan and zoning plan and

nothing has been stated mgarding reﬂnue rasta' which existed just
above the plot.

60. The respondent stated that revised license layout plan for the

plotted colony had been sanctioned by Directorate of Town &
Country Planning, Haryana, and Chandigarh on 22.01.2013. The
revised zoning plans for the plotted colony had also been
sanctioned by Directorate of Town & Country Planning, Haryana,
and Chandigarh on 19.09.2014. Similarly, the layout plan for the
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plotted colony had been initially sanctioned by Directorate of Town

& Country Planning, Haryana, and Chandigarh on 26.06.2011. The
Authority is of the view that all the plans were already approved by
the competent authority i.e DTCP and were approved before the
commencement of the Act of 2016, Even the part completion
certificate was obtained on 02.07.2014. Therefore at this belated
stage, if the complainant still has any objection, the same may be

agitated before the competent Authority for the same.

G. Findings on the relief sought by the complainant:
G.I Direct the respondent - huilifebtn reglster the project.

61. The said project i.e Bq.fﬂarden‘f::i;' SBQE@@BI and 92 , Gurugram
is registered wu&h l,'hE Aut’lwrity wde\nu 23 of 2021 dated
15.06.2021.Therefore no direction'to this effectneeds to be given.

G.I1 Direct the ﬂgjlgndgnt - :I:,'ml;id T to place on record all
statutory appru-.ig;iqelg'pg sanctions 0 -.tlf].(iii;b}ect.
G.I11 Direct the respondent - builder to provide the complete
details of EDC and IDC and statutory dues paid to the
competent autlﬁirﬁ.yhﬁﬂ_ nendlﬁgpﬁnd if any.

62. As per section 19(1) pfﬁct of 2016, the allottees shall be entitled to

obtain information relating to sanctioned plans, layout plans along

with specifications approved by the competent authority or any
such information provided in this Act or the rules and regulations

or any such information relating to the agreement for sale executed

between the parties.

63. The basic sale price of the unit is exclusive of EDC and IDC and other
statutory deposits. These are charges required to be paid by the
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company to relevant authorities and shall be payable by the buyer
at such rates as may then be applicable and in such proportion as
the sale area of the apartment bears to the total sale area of all the

apartments in the project.

64, The respondent is justified in demanding EDC & IDC as it is included
in the total sale consideration as per clausel (b) and clause 6 of the
agreement on page no. 47 and 50 of the complaint but since these
charges are payable on actual payment basis the respondent cannot
charge a higher rate against ﬁ%ﬁﬂﬁ as actually paid to the
concerned authority. The Iiﬁﬁﬂﬁaﬂs along with status of
approvals and status /ﬁpajgmé{nilsjf EQE ~,;‘\[illll etc is available on

the official website of DPCP Viz Wy
complainant may take the same from the Wehmte

and the

G.IV Direct the respondent - builder to refund the paid up

“Atd - Y 2
amount. \e \ L | | /&

65. The complainant has ﬁleqli the present cu:mplaint with regard to
two plots i.e E 12/2 and G 1 Gfﬁ'wh-i'cﬁ w:ere allotted to him vide
allotment letter dated 19.03.2012, The mmplalnant had paid an
amount of Rs. 15, I.[gU SDO,I for pf?i’tuén Eml}/{ and Rs. 12, 00,000/-
for plot no. G-19/5 Therefore , the.complainant had paid a total
amount of Rs. 27, 00,000/~ for both the plots against the sale
consideration of Rs. 4,11,05,025/-. Two builder buyer agreements
were executed between the parties in this regard on the same day
ie on 25.06.2012 for each plot. So, the due date for offer of
possession of the said plot is taken from clausell (a) and the same
comes out to be 25.06.2014.The completion certificate of the
project was received on 02.07.2014 and 18.03.2016 respectively
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and the possession was not offered. Both of the plots were
cancelled by the respondent in the year 2012. A brief detailed of
reminders and cancellation letters is detailed below with the help

of table for clear understanding of the matter-

Plot No. G-19/5 Plot No. E12/2

% Reminder Letter - % Reminder Letter -
16052012, 01.06.2012, 14052012, 29,05.2012,
20062012, 25062012 '"Jﬂﬂ'ﬁ 2012, 21.06.2012,

L FE 2012, 30.07.2012,
(Annexurel5,16,17,18-page 12, 22.08.2012,

3 . ,III o
1090 to 93 of reply) /A% g M,am‘zp . 03.102012,
A ﬁaiﬁwﬂaﬁd 18.10.2012

f < | {Runm:urn ‘El 30,31,32 on page
| o, 139 to gﬁ}
% Cancellation L etter | dated | A
. 3 J.Ialﬁl:e ﬁun Letter dated
17R720%0 [ﬁﬂﬁ"}ﬂ 21 Pﬂﬂ“-‘ 051 r_”gm._.z (Annexure 43 page

i

g il

LT A IDL'ED A
66.As per section 19 (6) of Act of 2016, every allottee is under

obligation to make timely payment towards the consideration of
the allotted unit / plot. The complainant continued with his default
in making payment even after various reminder letters, which led

to cancellation of his plot.

67. The counsel for the complainant stated at bar that the complainant
after cancellation made a visit to the office of the respondent as well
as sent a letter dated 30.03.2013 requesting refund of the entire
deposit with interest which is evident from page no. 136 and 137
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of the complaint. Even though the cancellation is valid in nature, the
balance amount has not been refunded which is a subsisting

obligation of the promoter.

68. The complainant sent the request w.r.t refund of the amount and
surrendering the plots on 30.03.2013 and subsequently, he filed
the present complaint on 05.04.2019 with a delay of almost 7 years
after the date of cancellation. The complainant has requested
numerous times for refund of the paid-up amount but the said
request was never acknnwledged}accepted The counsel for the
respondent stated at bar thatlthisrg:gzlplmnt should be barred by
the provisions of limltatmn act but the authority is of the view that
cause of action in case of seeklng refund is a subsisting obligation
of the respondent and till refund is not made or account is not
settled, the case cannut be barred by Ilmltal:lun Moreover in the
instant case, the mmplamant has heen repaatedl}r seeking claim of
refund and on not getting response, has filed the above complaint
and hence objection of respondent that the complaint is barred by
limitation is not sustainable. |

69. It is a settled prin%i}% qf-ililhe hwﬂa‘l‘ajceﬁ%unﬁy the Hon'ble Apex
Court of the land in cases of in Maula Bux V/s Union of India AIR
1970 SC, 1955 and Indian Oil Corporation Limited V/s Nilofer
Siddigui and Ors, Civil Appeal No. 7266 of 2009 decided on
01.12.2015 and wherein it was observed that forfeiture of earnest

money more than 10% of the amount is unjustified.

70. Further, the Haryana Real Estate Regulatory Authority Gurugram (
Forfeiture of earnest money by the builder) Regulations, 11(5) of

2018, states that-
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“5. AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate (Regulations and Development)
Act, 2016 was different. Frauds were carried out without any fear
as there was no law for the same but now, in view of the above
facts and taking into consideration the judgements of Hon'ble
National Consumer Disputes Redressal Commission and the
Hon'ble Supreme Court of India, the authority is of the view that
the forfeiture amount of the earnest money shall not exceed
more than 10% of the consideration amount of the real estate
i.e, apartment /plot /building as the case may be in all cases
where the cancellation of the flat/unit/plat is made by the builder
in @ unilateral manner ar the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the
aforesaid regulations shall be.vold and not binding on the buyer.”

71. Thus, keeping in view the aforesaid factual and legal provisions, the

respondent was required to refEnd the amount paid by the
complainant against the Ellﬂl:ll?ﬁ_ll-.lr_.l:_l{;: 'ajﬁe({ deducting 10% of the
basic sale r:unside;ﬂﬁﬁﬁ'I_:H&ﬁﬁ;,éﬁ:fﬁééf-ﬂﬁney‘ However, it is
observed that the amount paid by the complainant ie Rs.
27,00,000/- constitutes only 6.5%af the basic sale consideration i.e
Rs. 4,11,05,025/4 Which_is less than 109 of total consideration.
Thus, no direrﬁun‘t_:_:i"ﬁfs__éffeét is given.

G.V. Cost of Litigation

72.The :nmpIainantﬁ;jnfthgﬁ:.-_afm_;aala'i-ﬂ.---_.EEE is seeking relief w.rt
compensation. Huﬁ'i:_rk SupremeCourt of ‘in civil appeal titled
as M/s Newtech Prommoters and Developers Pyt, Ltd, V /s State of UP
& Ors. (Civil appéﬁ[ nos. 6745-6749 of 2021, decided on
11.11.2021), has held that an allottee is entitled to claim
compensation under sections 12, 14, 18 and section 19 which is to
be decided by the adjudicating officer as per section 71 and the
quantum of compensation shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72,
The adjudicating officer has exclusive jurisdiction to deal with the
complaints in respect of compensation. Therefore, the com plainant
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may approach the adjudicating officer for seeking the relief of

compensation, if any.
H. Directions of the authority

73. Hence, in view of the findings recorded by the authority on the
aforesaid issues, no case of refund of the paid-up amount with

interest is made out. Hence, the complaint is dismissed and as such

is rejected,

74. Complaint stands disposed of.

. . r ". T ¥
by W i
1 M, R

o

75. File be consigned to registry.

z ~ (Vijay Kumar Goyal)
Member

“Authority, Gurugram
Ly
Y

Dated: 21,11,2023
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