HARERA
GURUGRAM Complaint No. 1633 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1633 0f2021
Date of filing complaint : 23.03.2021
Date of decision : 21.11.2023

M/s Shiva Medichem Exports Pvt. Ltd
R/0:-2027/7, Chuna Mandi, Complainant
Paharganj, New Delhi-110055.

Versus

1. | M/s Haryana Urban Deve)}ghnmgut Authority

(HUDA) ik Respondents
Regd. Office at; C-ﬂ Infui:ity Sector-34,
Gurugram. i 2

2.|M/s Haryana Stater Industrial &
Infrastructure Development Corporation
Ltd. (HSIIDC Ltd.)

Regd. Ofﬂc# at: Vanjjya Nikunj Complex,
Udyog Vihar, Phase V, Gurugram, Haryana, .

CORAM: YY A TR

Shri Ashok Sangwan | ' Member

Shri Sanjeev Kumar Arora Member

APPEARANCE: TR

Sh. Vikas Deep Advocates for the complainant

Sh. B.P. Gaur Advocate for the respondent no. 1

Sh. Kuldeep Sharma Advocate for the respondent no. 2.
ORDER

1. The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
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Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

Act or the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

A. Unit and project related details

2.  The particulars of unit details, sale ﬂﬂns:deratmn the amount paid by

the complainant, date of prupu"""'

"'li‘l'%ﬁ%ollum ng tabular form:

period, if any, have been detai

ding over the possession, delay

S Particulars

=

| Detaﬂs

"l

1. | Name of tl‘?}gr?]ect

"R!_r‘esﬁgibus Prqjejt:ts. for

“Information Technology (IT)-
enabled services”, Sector 34,
Gurugram.

n |
"“ L

allotment lgtteif

'-Lf“'
i~

2. | Plot no. as per the .|

]

- —
]
1LY R
;

=

Pibt no- 74 3586 sq. mtr |

3. | Letter of Allotment

08.08.2014

(Page 21 of complaint)
(Annexure C-5 on page no. 31 of
the complaint)

4, Date of new allotment
letter

11.08.2014
(Page 25 of complaint)

Area revised by on09.08.2014 by
Chief Administrator, Huda
Panchkula
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5 Possession clause N/A

6 Due date of possession | 11.08.2017

(calculated 3 years from the date
of allotment as there is no buyer

agreement executed between the
parties)

7 | Total consideration Rs. 7,88,94,200/-
[Page 7 of the complaint)

8 | Total amount paid by | M th,ﬁ;ﬂ{] 00,000/-
b
the redl ;[fg@g 6of the cumplalnt]
complainant f
; ;" = "’ . ." s
9 Completion centlﬁcaté'n g
10 | Date ofeff§:{_gf -+ 12:08.2014 as alleged by the
possession tothe 1 complainant at'phge 26

complainant = |

B. Facts of the complaint

That the present Eongplaiht isibe@}g ﬂjeﬂ by the complainant
company through its Director Mr. Shashank Garg who is also
authorised vide resolution dated 02/09/2020.

That the complainant company intended to set up a unit under
category of ‘Prestigious Projects’ for ‘Information Technology (IT) &
IT-enable Services' and to apply for allotment of 4050 Sq. Mtrs.
Industrial Plot at Sector-34, Gurgaon, Haryana.

That the complainant company, by Application dated 26/08/2013,
got received by the respondent No.1 on dated 29/08/2013, applied
for allotment of 4050 Sq. Mtrs. industrial plot at sector-34, Gurgaon
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(now Gurugram), Haryana with the respondent no.1, under category

of ‘Prestigious Projects’. Along with the application dated
26/08/2013, the complainant company annexed application form;
DD of initial payment amounting Rs.81,00,000/- in favour of Chief
Administrator, Haryana Urban Development Authority, as required;
all requisite documents; project report etc. as per instructions of
respondent No.1.

That further vide application dated 22/10/2013, got received by the
respondent No.1 on dated 11;‘11,{@013, the complainant company
had deposited a DD No. DSSB,D@idgfed 08/11/2013 amounting
Rs.60,00,000/-, in addition to thmprewauslry deposited amount of
Rs.81,00,000/-. In this way, the cnmplamant company had deposited
the total amount of Rs.1,41,00,000,1- against the application for
allotment of plot. |

That vide letter datéd 0'1_/02;‘2054 the office of ChiefAdmm:stratnr
Haryana Urban Development Authority, informed to appear before
the committee constituted under the proyision of clause 1.3 (ii) of the
EMP-2011, under the Chairmanshiplef’ﬁdditmna] Chief Secretary to
Govt. Haryana, Industries Department, Haryana, held on 18/02/2014
in conference room, HQ, Panchkula, for considering the cases of
allotment of industrial plot with proposed investment of 30 crore and
above.

That the complainant company, through its director Mr. Pavel Garg,
appeared for personal interview before plot allotment committee on
the given date and time. In pursuance, the office of respondent No.1,
vide letter dated 08/08/2014, issued ‘allotment letter’, allotting the
plot no.74, measuring 3874.44 SQM (subsequently reduced to 94 X
38.15 Meter = 3586.10 SQM.), in sector no.34 (EHTP), Gurgaon, at

Page 4 0of 22




HARERA
2 GURUGRAM Complaint No. 1633 of 2021

tentative rate of Rs.22,000/- per sq. mtrs. In this way, the tentative

total sale consideration of the plot having size of 3874.44sq.mtrs.@
Rs.22,000/- per sq. mtrs., allotted to the complainant company, comes
to Rs.8,53,25,680/-. It was further directed to implement the project
within a period of 3 years from the date of allotment. By this time, the
complainant company had deposited the total amount of
Rs.2,14,00,000/-, against the said application, as acknowledged by the
respondent No.1 in the present allotment letter dated 08/08/2014.
This amount of Rs.2,14,00,000/- was considered to be constituted as
the earnest money. The rest uf,'ir. :ﬁ;@s 6,39,25,680/- was payable
without interest within 60 aays from date of issuance of allotment

letter dated 08/08/2014, in five haif:.r.ea”rly instalments, with interest
@ 12% per annum, starting from the éxpir}r of six months from the
allotment letter dat d liBfUBﬁQl&, means the instalments payable
from 08/02/2015. | .

That subsequently after reduction of size of the plot the tentative
price of the plot in question je. Plot No,74, Sector-34 (EHTP),
Gurgaon, measuring BSEG.iMﬁs:féduced to Rs.7,88,94,200/-.
Despite reduced prifeefﬂxeilnﬂiq‘*ﬁl.&sﬁdn. the respondent No.1 still
retained the amount of Rs.2,14,00,000/- as already paid, which
constitutes more than 25% of the total sale consideration. The
balance amount of Rs.5,74,94,200/- was payable without interest
within 60 days from date of issuance of allotment letter dated
08/08/2014, in five half yearly instalments, with interest @ 12% per

annum, starting from the expiry of six months from the allotment

letter dated 08/08/2014, means the instalments payable from
08/02/2015. It is also pertinent to mention here that in case the
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12,

13.
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to pay the interest of Rs.1.03.48.960/- as calculated by the
respondent No.1 in the letter dated 11/08/2014. It is also pertinent

to mention here that the road in front of the plot in question was

encroached upon and HSVP was unable to provide the clear right of
way to the plot in question.

That the total sale consideration of subject unit was Rs.7,88,94,200/-
and the complainant company has already paid the amount of
Rs.6,30,00,000/-.

That on 28/04/2015, the cnmplqﬁmant ‘had submitted the Building

h documents and Fees, in the

Plan for approval alongwith all re 1
office of respondent No.1 to lmp!émaﬂt the project immediately. But
various correspondences frum the r:nrnplamant show that the
Building Plan was ;mt sanctmnecl dEﬁpltE lapse of huge time, on
account of depar r;taj laches.’ ﬂ‘hg reﬁpondentﬂu.l has committed
gross violations a d &eﬁciene'ies on both accounts ie. a) the
respondent No.1 failed to remove the encroachment upon the road,
approaching to the said plot, and was unable to provide the clear
Right of Way to the plot; b) the“ftspnndtﬁt No.1 failed to sanction the
Building Plan. The etmr‘:]e cnnreﬁa@d@mes uﬂth-‘the respondents, i.e.
letter dated 05/06/2015, 30/07/2015, 08/08/2015, 04/042016,
06/04/2016, 26/12/2016, 22/01/2018, 16/07 /2018, 28/02/2019
are collectively annexed as Annexure-C/16, evidencing both the
deficiencies.

That the officials of the respondent No.1 verbally told the complainant
that the Sector-34, Gurugram is taken over for maintenance by the
respondent No.2.

That now vide letter dated 11/10/2019, the complainant requested

the respondent No.2 to change the category of the project from
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Prestigious Project to General Project i.e. to allow reduction of project
cost from 36.23 Crore to 22.00 Crores on pro-rate basis, due to
various factors like reduction in plot size, reduction in covered area,
viability of IT / ITES in changed market scenario etc. But the
respondent No.2 gave no response.

That the complainant had placed hording of its name over the said
plot since possession but suddenly, after possession of 4/5 years of
the possession, when the complainant visited the location, it was
transpired that the hoarding uﬁ;@g:%glainant was removed by M/s
Swapnil Properties Pvt, Ltd. a@ﬁ%ﬁl@e said plot, the hoarding of
M/s Swapnil Properties-Pyt. 'Ltd.\was affixed and when the
complainant had confronted ﬁei}’ahrd'pOStwf on said plot, he had
informed that there is some legal dispute over the plot, without
providing any documents related to the same. But the respondent
No.l never intimaté_d-,sp to the i:uniplﬁjinant aﬁuﬁtﬁsaid dispute. The
complainant, vide letter dated 26/02/2020, had requested the
respondent No.1 to giv&-the-gijai;hnjgn!;s of legal dispute, as pending.
But the respondent No.1 fajled‘tu"g'i%gﬁﬁf response.

That later on, vide letter &atehf’?f@&h the céﬁpﬁndent No.1 has
intimated that ‘the plot in question falls under khasra No.851 & 852, in
the revenue estate of village Khandsa, The said khasra numbers were
acquired by HSVP vide award No.15 dated 18.07.2011. The CWP
No.26536 of 2018 titled Swapnil Properties Vs. Union of India and
others has been filed w.r.t. Khasra No.852 before the Hon'ble High Court.
The order dated 29.11.2019 passed by Hon'ble Court for maintaining
status quo and the case is still pending’. But as per information
obtained from the official web-site of the Hon'ble High Court of Punjab
& Haryana, it is transpired that the said Civil Writ Petition
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N0.26536/2018 is disposed off, as withdrawn, vide order dated
31/08/2020.

That the respondents have been using the huge money of the
complainant without providing the right to way to the plot and as
much as without sanctioning the building plan, which has caused huge
losses to the complainant and undue earnings to the respondents, at
the cost of the complainant. In this way, the complainant is suffering
loss of its investment over the plot in question and also the loss of
expected profit. Hence, due to the,ﬂet"mency and illegality by the

R is entitled to the damages /

gN

respondents, the cump]amant
interest @ 12%, on equity- bas;s afld ‘aelsn entitled to exit its unit from
the category of ‘Prestigiois Frﬂects l.EI. réduction of project cost from
36.23 Crore to 22.00 5(_3_;mres-, ;withuﬁt any fee / penalty, due to
deficiency and il!eﬁlaﬁtj,f committed bjf respng&}__&h{:s, as the plot in
question is lying w%tﬂ‘ﬂut any use because th‘ﬁ'.lffES]ﬂ{dentS failed to
provide the clear right to way and also did not sanction the building
plan, so due to lapse of such tnn;g time, under the changed
circumstances, the cost and plén ﬁffprn]er:t is bound to be changed.

That under the gwen qircr;fnstancesﬂaﬂd facts, -as stated in the for-
going paras, it is also submlj:ted that the respondents cannot be
entitled to the interest on theé remaining amount or any other dues,
including on enhancement amount, if so imposed by the respondents.
It is also submitted that in such circumstances when the clear right to
way to the plot is not provided and also that the building plan is not

sanctioned, the plot in question cannot be put for use

Relief sought by the complainant:

The complainant has sought the following relief:
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i) The respondents be further directed to pay the statutory

compensation, in the form of interest, on amount of
Rs.6,30,00,000/- which is lying deposited, from
07/08/2014, in the interest of justice. This amount of
interest may kindly be adjusted in the amount, as remain
due against the plot in question and over and obove
compensation / interest, as finally accrues, may kindly be
refunded to the complainant.

ii) The respondents be fgr;her directed to convert its unit
under category of * W@?ﬁ;ects from the category of
‘Prestigious Prniﬁctst.ﬁ!_ﬁ'ithout any fee / penalty, ie. to
allow reduction of ﬁifﬁiéc’c cost from 36.23 Crore to 22.00
Crores on pro-rate basis, in the interest of justice.

iii) The r?pgndent may“ kindly be»-_”-_' restrained from
charging/imposing any interest on the remaining amount
or any other dues, iﬁc]uding enhancement amount, if so

imposed by the respondents.

D. Reply by the re@undent niu.
The respondents by way of written reply- made the following

submissions.

18. The present complaint is not maintainable in law or on facts. It is
submitted that the present complaint is not maintainable before this
Hon'ble Authority. The Complainant has filed the present complaint
seeking sanctioning the building plan and other action to be taken by
the respondent No.1. In reply to this contention of the Complainant, it
is submitted that as per the Government of Haryana's decision dated

08.08.2018, conveyed to the Managing Director, Haryana State
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Industrial and Infrastructure Development Corporation Ltd.
(hereinafter be referred to as the "HSIDC™), by the Chief
Administrator, HSVP, Panchkula vide Memo No. CCF-HSVP-AO-I-
2018-35660 dated 22.02.2018 and decision taken in the meeting
dated 12.09.2019 under the Chairmanship of Additional Chief

Secretary to Government Haryana, Industries Department, all

industrial Sectors of HSVP, Gurugram were ordered to be transferred
to HSIDC for taking further necessary action in all aspect and
concerned HSVP PPM systemj n[ine website in respect of all

industrial Sectors has been clu -L v He adquarter Information and

Technology Cell, therefore; fhe anpi'wal of revised building plan ete.
cannot be issued by respcmdent No.l in any manner whatsoever
being closure of HSVP. PPM /online system for allindustrial plot.

The plot files of t?ej rIl;u:iustr'i'eﬂ Seeturs have b¢en transferred to
HSIIDC including the L‘ampiainant s plot file. Since, now the custodian
of record is HSIDC. Therefore further action regarding the approval of
building plans etc. are to hE gu‘v”emﬁd and ‘taken by the HSIIDC
department. N —

That, similarly case%e L:’ig @r:%eﬁmnn befure the Hon'ble High
Court of Punjab & Haryana at Chandigarh in CWP N0.5951 of 2020
titled as "M/s Ashkit Properties Limited Vs. State of Haryana & Ors"
and the same was disposed of vide order dated 18.09.2020 with the
following direction: - "This case has been taken up for hearing
through video conferencing. It has been brought to the notice of this
Court that as per the policy decision, all the industrial plots earlier
allotted by HUDA have now been transferred to HSIDC in the year
2018. It is further submitted that as far as the petitioner is concerned,

his case is now being sent to HSIIDC. in view of this, HUDA is directed
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to send the complete papers of the petitioner to the HSIDC within two
weeks from today. Thereafter, the HSIDC shall take final decision
within further three weeks, as recommended by the HUDA.

That, in the present complaint case, the plot file of plot No.74, Sector-
34, Gurugram has been handed over to HSIIDC by the respondent
No.1 on dated 29.10.2018.

The complainant has filed the present complaint seeking interest and
compensation for alleged delay in delivering possession of the unit
booked by the Complainant and e}e{ault in making the payments by
the Complainant. It is r«aes;:tevt:t[j.'sﬁi.ljtl :submlrted that complaints
pertaining to the compensation éﬂd interest are to be decided by the
Adjudicating Officer under Sectmn 71 uf the Real Estate Regulation
and Development) ﬁct, 2016 [herﬂnaﬁer referrad to as "the Act" for
short) read with Ru g?? of the Harjfana Real Estate (Regulation and
Development) Rules, Zt‘ﬁl? (hereinafter referred to as "the Rules")
and not by this Hon'ble Authority. The present complaint is liable to
be dismissed on this ground alone:

All other averments made in ﬂi"é'ﬂ@fﬁ%ﬁiﬁt were denied in toto.
Copies of all the relevant du‘cuméni;s @we been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of those undisputed documents and

submissions made by the parties.

E. Reply by the respondent-2:

That the Plot in dispute i.e. Plot No. 74 /34, EHT with area measuring
3878.44 sq.mtr. was allotted under "Prestigious Category" by HSVP to
M/s. Shva Medichem Exports Pvt Ltd vide RLA (fp-256) dated
08.08.2014 @ Rs. 22000/- per sq mtr. As per possession letter dated
11.08.2014 (fp-262) area mentioned was 3586.10 sq. mtrs. 2. That the
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allottee vide letter dated 11.10.2019 requested for: a. Conversion of

the above-mentioned plot from Prestigious Category to General
Category as the plot allotted is less than the plot area applied for. b.
Reduction of project cost from Rs.36.23 crore to Rs.22.14 crore as due
to change in IT scenario, P&M cost has also come down drastically as
compared to year 2011 and other dynamics of the industry & project
has changed significantly since then.

That vide letter dated 24.01.2020, addressed to Administrator, HSVP,

Sec. 14, Gurugram, it was mentjp@ that, "The matter was examined

at various levels of HSVP office ai ul_l:lﬁ"'}wurthy Zonal Administrator,

s A
HSVP Gurugram vide his letter t{aﬁéﬂz; 10.2018 addressed to Estate
Officer-1l Gurugram [cc to CA, fHSVP ™ Wing, LAO, Gurugram and
DTP Gurugram found the grle'.ran{:es of the allottee genuine and that
the appropriate acti;on may be. m,mated;m the case.] However, till now
inspite of several re;mniﬂers, tha matter has notbeen settled by the
HSVP and the allottee of: the plats are time and again requesting to
sort out the matter. Though ﬂaefﬂe of Plut no.76, Sector 34 was called
by EO-11 HSVP Gurugram however- the same has been returned back
on 26.08.2019 w1thnut any ciamék;ﬂ @the matter. In this respect, | am
directed by our Head Office to apprlse you of the matter and request
you to kindly direct the cancerned official at HSVP (i.e. EO-11, DTP etc.)
to settle the issue once and for all and forward the decision to us so
that the further action could be taken in the matter”.

That in reply to the letter, HSVP vide their Memo No.4964 dated
27.08.2020, EO-1/HSVP, Gurugram informed that, " the said plot falls
under Khasra No. 851 and 852 in the revenue Estate of village
Khandsa and the said Khasra numbers were acquired by HSVP vide
award No.15 dated 18.07.2011. The CWP No. 26536 of 2018 titled as
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Swapnil Properties us Union of India and others has been filed w.r.t.
Khasra No. 8752 before Hon'ble High Court. The order dated
29.11.2019 has been passed by the Hon'ble Court for maintaining
Status Quo and the case is still pending. It is hereby apprised that due
to the said court case possession cannot be handed over to the
allottee, As and when the court case gets decided, further action will

be taken regarding handing over the Physical Possession of the plot

accordingly’.

That since HSVP has not given thelis ﬁuf. vacant plots till date and also
e

has not handed over the area al g with infrastructure facilities to

HSIDC Engineering Divisjg -ﬂ'lEj}éfnrgthﬁ office of Respondent No.2
has no clear idea about .ﬁﬁdaﬁf"-éitéﬂs and litigations/ encroachments
on such sites. . :

All other avermen : ;p-a 'Ie in tha‘_,;cm__}fp]_aiﬁt wer;:ef;_.;;iépied in toto.
Copies of all the relwﬂiit‘glﬂfhméhtéiha{ie been filed and placed on the
record. Their authent-icity:is not in dispute. Hence, the complaint can
be decided on the basis of those undisputed documents and

submissions made by the parties=——"

A L'

of promoter under provisions. of .section 2(zk)(iii) wherein it is

provided as under:

“Promoter” means: 2(zk)(iii) any development authority or any other

public body in respect of allottees of—

(a) Buildings or apartments, as the case may be, constructed by
such authority or body on lands owned by them or placed at

their disposal by the Government; or
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(b) plots owned by such authority or body or placed at their
disposal by the Government, for the purpose of selling all or
some of the apartments or plots; or

Further, the authority observes that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

F. I Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Dapartment, Haryana, the jurisdiction of

. .':tty Gurugram shall be entire
Gurugram district for all purpnsei Inﬂthe present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete terrltnrial jurisdiction to deal
with the present cnélp,laﬁnt NT :
F. I Subject-mzitterJurlsdictiﬂn

Section 11(4)(a) of the Act, 2016 provides that the promoter  shall
be responsible to the allottee as per' agreement for sale. Section
11(4)(a) is reprod uced as hereundap.- .

Sectfaﬂ ig ijfh}

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act ar the rules
and regulations made thereunderor to theallottees as
per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be.

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees

and the real estate agents under this Act and the rules
and regulations made thereunder.
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S0, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Findings on the relief sought by the complainant.
The respondents be further directed to pay the statutory

compensation, in the fnrm uf interest, on amount of

the interest of justice. This hmuunt of interest may kindly be
adjusted in the amount, as remain due against the plot in
question and over and ahuvé compensation / interest, as finally
accrues, may kindiy bej refunded to the complainant.

The complainant applied for allotment of 4050 sq.mtrs, industrial plot
at sector-34, Gurgaon, Haryana under category of ‘prestigious
projects’. On 1?.02.2014; the dﬂfit:g.'-ﬁf:-ﬂhief Administrator informed
the complainant to appear befu;ethe plot allotment committee for
considering the cases of allotmentof industrial plot. The complainant
appeared before the committee and vide letter dated 08.08.2014
issued allotment letter of plot no. 74, measuring 3874.44 sq. mtr.
(Subsequently reduced to 94X38.15 meter= 3586.10 sq. mtr.) At
tentative rate of Rs. 22,000/- per sq. mtr.

The complainant states that the road in front of the plot in question
was encroached upon and HSVP was unable to provide the clear right
of way to the plot in question even the building plan is not sanctioned
till date. The complainant come to know that there is some legal

dispute over the plot without providing any documents related to the
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same. On 26.02.2020, the complainant requested the respondent no,
1 to provide the document of legal dispute but the respondent did not
pay any heed to the complainant’s request. On 27/08/2020, the
respondent no.1 intimated the complainant that the plot in question
falls under khasra No.851 & 852, in the revenue estate of village
Khandsa. The said khasra numbers were acquired by HSVP vide award
No.15 dated 18.07.2011. The CWP No.26536 of 2018 titled Swapnil
Properties Vs. Union of India and others has been filed w.r.t. Khasra
No.852 before the Hon'ble H;gh t’,‘ayrt. The order dated 29.11.2019
passed by Hon'ble Court for mam{é 1S

pending’. 4
On the contrary respundent"nﬂ 1 states that as. per Government of
Haryana's decision ﬁa{e 08.08. 2013 al! industrial sectors of HSVP,
Guugram were nrdd:rad E:: be ::ra:ﬁsfgrred to HSIIBEn'ur taking further
necessary action in aﬁ aspect. The pluf files ﬁfthe industrial sectors
have been transferred to HSIIDC including the complainant's plot file.
Therefore further actiun“-ne'_gard%ng-apprwal of building plan etc,. are
to be governed and taken by Hsﬂﬂéa'&epartment.

On the contrary respsﬂdent no. ésﬁtéthat the matter was examined
at various levels and found thﬁat the grievances of the allottee is
genuine and the appropriate. action_may be. initiated in the case.
However, inspite of several reminders, the matter has not been
settled by the HSVP. It is pertinent to mention here that the site was
under litigation and therefor, handing over of physical possession is
challenge unless and until clear possession of the entire area is
handed over by HSVP to HSIIDC. AS per joint decision taken by HSIIDC
& HSVP on 02.02.2022, it was decided that all enhancement due to be
paid/payable shall be raised and collected by HSVP. Therefore, the
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issue about the enhancement shall be decided by the respondent no.1
i.e. HSVP.

The authority is of view that the unit was allotted on 08.08.2014 to
the complainant bearing no. industrial plot no. 74, sector 34 (EHTP)
at Gurgaon on free hold basis. As per clause 17 of the allotment letter
at page no. 23 of the complaint it clearly states that complainant will
have to start the civil works within a period of 1 year as per approved
building plan from the issuance of the final letter of allotment/ offer
of possession. It is pertinent to menﬂpn here that the respondent no.1
pla ’:ant on 12.08.2014 without

providing even basic amexﬂtlas as)}& ewdent from the foregoing paras.

offered the possession to the '¢o

The complainant came to know that there is some legal dispute over
the plot. The respondent no. 1 never intimated so to the complainant
but on 27.08.2020 yide memo no. 4964, the respondent no. 1
confirmed the same that the matter is pending. before the Hon'ble
High Court of Punjab and Haryana, Chandigarh in CWP No. 26536 of
2018 titled as Swapnil properties V/s Union of India and others.
Hence, after the cnnsideratinﬁ“ﬁf-all:l?%he' facts and circumstances, the
authority is of thg %eu;lfsth%?ﬂ'g p@,ssessn;n offered by the
complainant is invaiid m the eyes of law as the respondent never
informed the complainant that it was a disputed land and there was
no basic infrastructure at site. Further, to the determinant of the
interest of the complainant, the respondents failed to approve the
building plan submitted by the complainant due to which the project
of the complainant has been delayed and the complainant has
suffered cost escalation of the project. The complainant cannot be
made to suffer due to the fault of the respondents who are laying the

blame upon each other for the inability to complete the services.
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Infact, the respondent no. 1 by its own admission has stated that the

plot of the complainant was under litigation
In the present complaint, the complainant intends to continue with
the project and are seeking delay possession charges as provided

under the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads

as under.

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

.

--------------------------- PRl frmanin® |
b TR il
B R ¥

Provided that wh_g,gj&.’-ﬁ' ; 'L':-ﬁ”ge does not intend to
withdraw from the project, he shall be paid, by the
promaoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

Hence, the respunc!egit-build&r is directed to pay delay possession
charges from the due date of possession i.e. 11.08.2017 till valid offer
of possession after all the necessary services are made available at
site and a certificate to this effectis provided to the complainant.

Admissibility of delay pus'smwﬁlﬁames at prescribed rate of
interest: The complainants are seeking delay possession charges at
the prescribed rate of interest on the amount already paid by him.
However, proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:
Rule 15. Prescribed rate of interest- [Proviso to

section 12, section 18 and sub-section (4) and
subsection (7) of section 19]
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(1)  For the purpose of provise to section 12; section
18; and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending
rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use,
it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is;foﬂuwﬁd to award the interest, it will
ensure uniform practice in allthexqs:&s .

Consequently, as per webﬁi‘ﬂa -0? thé State Bank of India ie,
https://sbi.co.in, the marginal m:;st of lending rate (in short, MCLR) as
on date i.e, 21.11.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marﬁi‘n&l:mﬂ‘nf ienﬁling rate +2% i.e., 10.75%.
Accordingly, the nun-EnmPliancé of the mandate.mntained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delay possession charges at bate_:inﬁhﬁprescﬂbeﬂ interest @ 10.75%
p.a. w.e.f. 11.08.2017 till valid offer of possession plus two months as
per provisions of section 18(1) of the Act read with rule 15 of the
Rules.

The respondents be further directed to convert its unit under
category of ‘Regular Projects’ from the category of ‘Prestigious
Projects’, without any fee / penalty, i.e. to allow reduction of
project cost from 36.23 Crore to 22.00 Crores on pro-rate basis,

in the interest of justice
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The complainant took a plea that it was allotted subject unit under the

category of prestigious projects. Vide letter dated 11.10.2019, the
complainant requested the respondent no.2 to change the category of
the project from prestigious to general projects but respondent no. 2
did not pay any heed to the complainant. On the contrary, the
respondent builder states that the complainant should file the
application before the appropriate authority for changing of category
of the projects from the prestigious project to the general projects.
The authority is of view that the exit route for the allottees of
prestigious projects category hg&spaﬂiﬁcally been mentioned in the
5.9(b)(v) of the EMP-2015: The cufhrplalna,nt allottee may accordingly
opt the mentioned exit route by maldng a representation to the
competent authority as per the pruwsmn of industrial policy of 2005
of Haryana Gov&mment The competent authority is directed to
decide the matter withln the peqiudcnfﬂ munthsﬂ‘am the date of this
order. ‘

G.III The respondent may kindly be restrained from
charging/imposing any intereston the remaining amount or any
other dues, lncludlngﬁnhﬂhcﬁnenﬁamaum if so imposed by the
respondents

The functions of the authority are to safeguard the interest of the
aggrieved person, may be the allottee or the promoter. The rights of
the parties are to be balanced and must be equitable. The definition of
term ‘interest’ as defined under section 2(za) of the Act provides that the
rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. The relevant section is

reproduced below:
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“(za) “interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;"

Hence, The rate of interest ﬂ];,aggga_jgig from the allottees by the
b S M P o

promoters, in case of default shall'be ¢ 1arged at the prescribed rate
o VAULLT

of interest (the prescﬁpe*ﬁalm?tsip&{@grest will be marginal cost of

lending rate +2%) by the respbpdent:{p'fﬁmnters which is the same

rate of interest wl:;‘id:_t- the promoters would be liable to pay the

allottee, in case of ctﬁ;:.?t i.e; the delayed possession charges as per
section 2(za) of the Act, \ [ |
H. Directions of the Authority:

48. Hence, the Authority hereby passes this order and issue the following
directions under i Q;I the.. \ t.to_ensure compliance of
obligations cast upjxpi&zﬁ ,_:."t'&é hiln"_i_:riuns entrusted to
the Authority under Section 34(f) of the Act of 2016:

i) Therespondents are directed to pay interest at the prescribed
rate of 10.75% p.a. for every month of delay on the amount
paid by the complainant from the due date of possession i.e.,
11.08.2017 till valid offer of possession plus 2 months after

all the necessary services are made available at site and a

certificate to this effect is provided to the complainant.
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ii) The rate of interest chargeable from the allottees by the

promoters, in case of default shall be charged at the
prescribed rate i.e, 10.75% by the respondent/promoters
which is the same rate of interest which the promoters would
be liable to pay the allottee, in case of default i.e., the delayed
possession charges as per section 2(za) of the Act.

iif) The respondent is directed to hand over the possession to the

complainant allottee on payment of outstanding dues, if any,

after adjustment of in : r the delayed period.
49. Complaint stands disposed of. . ., ,

50. File be consigned to the Registry.

(Ashok Sa an)
Membeér

HaryanaR lﬁﬂatﬁ atﬂ]grﬁ._utlmrityl Gurugram
Dated: 21.11.20 ? A "'Rﬁg%- r A
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