HARERA Complaint No. 6258 of 2022 & 3 other

) GURUGRAM Complaints
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Decision 22.09.2023

NAME OF THE VATIKA LIMITED

BUILDER

PROJECT NAME TURNING POINT i i
SR.| COMPLAINT Complainant Respondent
NO NO.
1. | CR/6258/2022 | Gobind Mittal and 2 st R:1  Vatika limited
others-

2. | CR/6182/2022 | Keshav Kamal Garsg e | : R:1  Vatika limited

3. | CR/6278/2022 | Chirag smsﬁm«jf ' Rl Vatika limited

Lﬂther 4 ,‘q | R:2 Piramal Capital &

. / ﬁ 4 o 0 (| Housing Finance Ltd

4 | CR/6417/2022 | VikasMehtaand1 | 1,  Vatika limited
| A

', Piramal Capital &

CORAM: ul I B i .
Shri Sanjeev Kumar Ar‘hlﬁ 1’{ BE VLT Member
APPEARANCE: o -,;% I Y
Mr. Abhijeet Gupta SN Ay 43V Complainant(s)
Shri. Venket Rao, Pankaj Chan it e | Respondent |
f :. ! L 1 3 A
’l B A %L Rﬂ)ﬂ | vl

1. This order shai]{d;s;puge gf all ﬂw iﬁ:}t&:[&ln& titled as above filed
before the authority under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act") read
with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (hereinafter referred as "the rules”) for violation of
section 11 (4) (a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all its obligations, responsibilities
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Complaint No. 6258 of 2022 &3 other
Complaints

and functions to the allottees as per the agreement for sale executed

inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the
project, namely “Turning Point” (Group Housing Colony), Sector 888,
Gurugram (Haryana) being developed by the same respondent-
promoter i.e, Vatika Ltd. The terms and conditions of the builder

buyer’s agreements fulcrum @f the issue involved in all these cases

ar ,qﬁ«i‘he prumuter to deliver timely

allotment, date aﬁ&ggeemen‘% _tut;]’ﬂie cnnsrdetatiun amount paid up
: " -

I |
Project Name Colony)
5r. Complaint Reply Total sale Relied sought
Na No./Title/Date | status consideration
of filing Amount Paid up
1 CR/6258/2022 | Received. JJi108, towe TC-RsB6,95,500/- | Refund and
! monthly
Gobind Mittal 7 (Page 24 \ I\ [iap-Rs39.07.360/- | rentals
and others Vs. A\~ noz3af /||
Vatika Limited — laint]
D.O.F
13.09.2022
r CR/6182/2022 Received 501, HSG- 17.07.2018 | 16.10.2018 TC-Rs.B5,52.590/- Refund and
026 tower- | (Page 14 of muonthly
Keshay Kamal WestEnd 1 | complaint) AP- Re16,09,410/- | rentals
Gargand 2 {Page 46 of [page no.21 of
others Vs complaint) complaint]
Vatika Limited
D.O.F
13.0932022
& CR/6278/2022 Received 2102 NA 16.11.2014 TC- Rs. 85,52,590 Refand and
Chirag Sharma (Page 17 of monthly
Vs. Vatika complaint) AP- Rs, 38,83,912/- | renmis
Limited & Anr. [page no.25 of
complnint] J
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HARERA Complaint No. 6258 of 2022 & 3 other

b GURUGRAM Somi
D.O0.F
13.09.2022

4. CR/6417/2022 Received 1802, NA 27.11.2018 TC-Rs.85,06,830/- Refund and
tower- monthly

Vikas Mehta and West End 1 {Page 23 af AP- Rs.40,47,618/- | rentals
Khusboo Jain Vs. (Page 25 of complaint)
Vatika Lirnited complaint)
and anr.
DO.F
27.09.2022 ]

4. The above-mentioned complaints were filed under section 31 of the
Act read with rule 28 of the rules by the complainant against the
promoter M/s Vatika Limited. on, account of violation of the builder
buyer’s agreement executed hﬂtwgeen the parties inter se in respect of
said units for not handing oge!: ﬂiﬁ@ussessinn by the due date which
is an obligation u:Z{paﬂ: pﬁihggrum‘?m( under section 11(4)(a) of
the Act ibid ap om \;Eﬂr;fa 1

complaints, 1ssues;&ther than refund in addition or independent issues

"‘*u’afgatmns In some of the

e

have been raised:and conse: uentlal reugfs h:aw.na'd been sought.

l&gn.fs as an application for
dnpthe part of the promoter/
respondent in terms af spcuun 34&) of the Act which mandates the
authority to e ations cast upon the
promoters, the s;ﬁs ‘knr Ra‘a nts under the Act, the

rules and the regulations made thereunder.

non-compliance of

6. The facts of all the complaints filed by the complainant/allottee are
also similar. However, out of the above-mentioned cases, the
particulars of lead cases bearing CR/6258/2022, titled as Gobind
Mittal, Sunita Mittal and Bharat Bhusan versus Vatika Ltd are
being taken into consideration for determining the rights of the
allottee(s).

A. Unit and project related details
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7. The particular

the complaina

period,

Complaint No. 6258 of 2022 & 3 other
Complaints

s of unit details, sale consideration, the amount paid by
nt, date of proposed handing over the possession, delay

if any, have been detailed in the following tabular form:

CR/6258/2022, titled as Gobind Mittal, Sunita Mittal and Bharat

Bhusan versus Vatika Ltd
S. No. Heads Description T
: 8 Name and location of the Turning Point, Sector 88 B, village
project | Harsaru, Gurugram, Haryana 1]
2 Nature of the project | Group housing colony
3. Project area Yok 80 acres
4, DTCP license no. *‘ﬁ{gﬁ? 2013 dated 26.10.2013 valid upto
1
5. Name of licensee /l 'y - L Valbhav warehauslng Pvt. Ltd &9
< nthers... e\
5""'?" 1
6. RERA Reglstereﬁ &? R&g;stered vtde,nc 213 of 2017 dated
registered I b 15.{}12017@:& admeasuring 93588
| - § 1 | sqm. Valid m;s 03.2023 |
7. | Unitno. T\ 4 | |20, tower sg End 8
\%" \ " [Paﬁe mplaint)
\A{\ »]. | Wf&u P
.0 i
8. Unit area admeasuring T s 2'sq. | ]
9. Date of allotment
10. | Date of builder buye
agreement : pa C .
11. Due date of possassmn b 1 15 03.2025 |
(Taken from previous cases of same
project) J
13. | Total sale consideration Rs.86,95,590/-
1 [ page 16 of complaint]
14. | Amount paid by the Rs.39,07,360/-
complainant [ page 16 of complaint]
15. | Occupation certificate Not obtained o
| 16. | Offer of possession Not offered 1

B. Facts of the complaint

The complainant submitted as under: -
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HARERA Complaint No. 6258 of 2022 & 3 other
GURUGRAM Complaints

8. That, in pursuant to the elaborate advertisements, assurances,
representations and promises made by respondent no. 1 in the
brochure circulated by them about the timely completion of a
premium project with impeccable facilities and believing the same to
be correct and true, our clients considered booking a unit i.e. HSG-026-
west End 8-105 in the project “Turning Point” at the respondent Sector
88B, Harsaru, Gurgaon, Haryana with a total consideration based on
the carpet area is of Rs. 86, 95 590;‘

9. That thereafter the Bm]de‘r Bgy&rﬁgﬁ‘eement dated 10.09.2018 was
executed between both thﬂ ’Barﬁias; The Complainants has paid total
amount of Rs. 38,77,704)-ar F_’_* .t Iﬁl{, amount disbursed by the

gg:t}mnc&aymi@*is '9’29 08,278/ That the total

ctioned by India Bulls Hu.using Finance Limited was

India Bulls Hous

Loan Amount Sa
of Rs. 54,00 DUG/— ﬁ'Ehat in Tursuant to the Builder-Buyer Agreement
(BBA) dated 10. @@B exq#utgd n%e@' ﬂ:e;parnes which included
all the details of tl;‘enprﬂieqt such *a;ﬂ‘nfeniﬁes promised, site plan,
payment schedule, Date nf Eampleﬁane’tc Vide Clause 5 of the Builder-
Buyer Agreement, the Re ured that the time is of the
essence. Moreu@r R}: wasa n‘ggmﬂgnﬁxesented that if due to
any reason the construction of the-booked unitgets delayed, then the
developer i.e. Réﬁ]}'&ﬁ'ﬂent , iindertakes to pay the PRE-EMI's only to
the buyer, It is also pertinent to mention that payment of the PRE-
EMI's shall continue till the application for Occupancy Certificate

including the actual possession, has been applied for booked Flat/Unit

is issued to the buyer.

10. That it is pertinent to note that at the time of signing the Application

Form to book a Unit in Respondent Project, the Complainants were
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o GURUGRAM Complaints

1) 3

informed that the possession of the Unit will be handed over in the
month of September ‘2021, which is almost from 3 years from the
date of signing the Builder-Buyer Agreement. However, the
Respondent never gave anything in writing about the possession date
in any of the documents executed between Respondent and
Complainants, despite several times enquired by the Complainants.
That, Complainants anticipated and believed that the Respondent
would commence the construction of project immediately after the
disbursement of first l*.rgnche af loan amount on 12.10.2018.
However, till date, Resnﬁnde.,g;} has failed to commence the

construction of pru},ect. W Cg;nqplﬁmants recently visited the
{-the progre ss O

site to check un g’ prugress construction, they were

completely shacF{ed and appalled to 'see that no construction

whatsoever had ;afken pl e and nu cunstructmn work was even

ongoing at the igg as m;Wurk at Project site, it

appears that th bbe Wy delayed and it appears

that site has been abandpngﬁuy th& Eﬂﬁpﬂndent

That the Con% ﬁm L Eu %.he Reamndent on several

occasions and/ was regularly in touch with the Respondent. The
Respondent was never able to give satisfactory response to the
Complainant regarding the status of the construction and rental
payment as promised which was due since April 2020, It was utter
shock for the Complainants that the Respondent has on its own,
extended the date of the completion to the year 2026-27, which is
absurd, arbitrary and unjust in nature. Furthermore, due to the

absurd terms and conditions imposed by the Respondent and this
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HAR.ERA Complaint No. 6258 of 2022 & 3 other
® GURUGRAM Complaints

12.

extension of deadline has rendered the Builder-Buyer Agreement
executed by and amongst the Complainants and Respondent, null and
void. That it is stated that the Complainant who had taken a Loan of
Rs. 54,00,000/- from India Bulls Housing Finance Limited decided to
foreclose the same, owing to the fact that there was no construction
at the project site and the builder was not giving any justification for
delay in construction. Itis pertinent to mention that the Complainant
has also paid the Sum of Rs. 8, 12,215 as PRE EMIs which infact was
liability of the Respondent,

That thereafter in Sem&?ﬁba??&% Complainants decided to
withdraw from tlyf?r egt/;as ;é}e wgu{ndent failed to keep the
construction of thp p;nject,as per ;he “cohstruction plan and there is

o sign and hépe of Project getting completed and ready for the

possession till}

.5 next yelars as ::am;e put while interacting with the
employees of p@n ent . It p s ﬁlsﬁ impurtant to note that
Respondent ackr wledged the un*i)aiﬂ runtal and was ready pay the
same along with the refumiabie a}jlount. The Respondent came up
with a plan for eﬁmd ts in which all the liabilities
were forced on jﬁ zn %}h?}re committed any fault
as per the Agreement. It'is pertinent to note that it is Respondent No.
1, who in the first iﬁstance failed to perform the contractual
obligations under the Builder Buyer Agreement and fulfill the terms
and conditions. Complainants vide E-mails disagreed with the Refund
amount as it was one sided and not as per the Builder Buyer
Agreement. That as per the Clause 7.5 of the Agreement, the
Respondent is bound to Compensate the Complainants on failure on

the part of Respondent, in accordance with the terms and conditions.
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D GURUGRAM

13.

14.

Complaints

That, the Complainant was further aghast and shocked, when it came
to its notice that Respondent & Respondent No 2 have illegally and
intentionally colluded in an illegal act to disburse and collect huge
amount of money from the Complainant even when the construction
of project has not started. The statement of account issued by

Respondent are misleading and intentionally obfuscating the facts.

That, by the act and cunduct of the Respondent , it's been
unambiguously lucid that ri:he R’esgnndent from the very beginning
had malafide mtentmn m cﬁeaﬁﬂdqfraud the Complainants. That,
even at the time um E.‘Wlﬁlﬂ ﬁifﬁ‘&Bﬂilder Buyer Agreement the
Respondent hadﬁéprese‘rvted to'the Complainant that they are in
possession of ;[hé ﬁecessaﬁy approvals from the DTCP, Haryana to
commence wiﬂn uctio wﬂTk uf th:e Residential Project.
However, till ddtenmczt:siucﬂum hhtsuever has taken place at the
site. Only, some exf:ava on work has been done at the site and since
then the site & the pru]ec@g\reh ‘_];l abandoned by the Respondent.
It is also submitt atitapp 'g'tatt,he Respondent does not
have necessanﬁ:ﬂvais {n fﬂ!’%hE present project and
this amounts to fraud being tuq;nqtted towards the Complainant

herein.

That the Hon’ble Authority vide its order dated 12.08.2022, in the
case titled as “Ayush Vardhan Aggarwal V. Vatika Limited" ordered
an enquiry into the project and appointed an enquiry officer to
determine the status of the project. The enquiry officer in his
preliminary report has submitted that the project has been
abandoned and there is no construction whatsoever at the project
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4 GU RU GRAM Complaints

15. °

16.

site. That, the Respondents are not only guilty of deficiency in
services by not fulfilling their promises in due course of their services
towards their helpless consumers but also for mental harassment to
the Complainants by misguiding and misrepresentation of facts

which amounts to fraudulent and unfair trade practices.

Ihat the Respondent is guilty of deficiency in service within the
purview of provisions of the Real Estate (Regulation and
Development) Act, 2016 [(;Qntral Act 16 of 2016) and the provisions
of Haryana Real Estate [R@guiaﬁdﬁ and Development) Rules, 2017.
The Complainant has suf{a&d dﬂ'ﬁ;:;nunt of deficiency in service by
the Respondent a gs sﬁg&h;h‘/g,ﬂﬂ pé[ent is fully liable to cure the
deficiency as p _gi"e > provisions. of the Real Estate (Regulation and
Development) Ae} 2016 [Central&ct 16 0f 2016) and the provisions
of Haryana Realﬁsﬁate (I eguiannn and Devetopment] Rules, 2017.

That the Campl%{?ﬁhfg I r%n are pongtrg ‘nEcFand left with no option
but to cancel the’ iﬂlb rtm; of tggsmd I‘Jnlt ie. 105 ad-measuring
899.22 Sq. Ft, at HSG «i]ZQiE West Ergdrﬁ in Vatika India Next 2, Sector
88B, Gurugra e:: thril r§s arg seeking and entitled to
full refund of t

made in lieu of the _sai.d1 unit/flat, as per the terms and conditions of

not«hmited to all the payments

the Builder-huyei' agreement executed by the Respondent and even
otherwise are entitled to the same. Further, the Complainants herein
reserve their right(s) to addfsupplement,’amend,’changefalter any
submission(s) made herein in the complaint and further, reserve the
right to produce additional document(s) or submissions, as and when
necessary or directed by this Hon'ble Authority. That the present

Complaint sets out the various deficiencies in services, unfair and/or
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e GURUGRAM Complaints

C. Relief sought by the

(i)

(ii)

restrictive trade practices adopted by the Respondent. The modus
operandi adopted by the Respondent, from the Respondent's point of
view may be unique and innovative but from the Allottee’s point of
view, the strategies used to achieve its objective, invariably bears the
irrefutable stamp of impunity and total lack of accountability and
transparency, as well as breach of contract and duping of the
Allottees by raising illegal demands without giving any heed to the
construction linked paj,rment plan attached to the Builder Buyer's
Agreement and Tri-Parute Agregmﬂnt. The Complainant after losing
all the hope from the Res%pﬁ;p,gg@;;s Company, after being mentally
tortured and also loSing ;Gns‘iﬂerap g~amount, is constrained to
approach this I? @Auﬁmrityr'# Mﬂhsﬂal of his grievance. That,

the Complaina her deciares that the matter regarding which

this cump!amthas been M}: is not pending before any court of law

or any other 3‘%}59'{’@' ora Auth?‘rity

iy

17. The complainant has sougﬁt fnll'nvﬁng-relief{s]:

Direct the resp ﬂgﬁﬁ inta amount paid by the
complainant wi tﬁ'e ﬁi‘ed rate of interest from the
datenfpayment '

Direct the respondent to pay rental amount till the disposal of the

present complaint.

18. On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the Act to plead

guilty or not to plead guilty.
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D. Reply by the respondent

The respondent has contested the complaint on the following grounds:

19.

20.

21,

o

That the present complaint is an abuse of the process of this authority
and is not maintainable. The complainant is trying to suppress
material facts relevant to the matter. They are raising false,
misleading, frivolous, baseless and unsubstantiated allegations
against it with malicious intent and sole purpose of extracting

unlawful gains from it.

office of respunde?’ptn I(.mi)k nﬁer hm_{ts of the project “Turning
Point”. Thus, th?f’ cﬂ;'lt'lplhﬁlant aﬂﬁtﬁr&’eﬂ about the veracity of the
project and was ﬁatlsﬂed with ever}r approval deemed necessary for
the purpose of the develnpment of the subjeet project of respondent.
He had immens 1 “ﬁr’nteres in ﬁh?)mj?ct developed by it and
booked a unit. h pu uag,c%mn 10.09.2018, a buyer’'s
agreement was exe‘auteq bﬂhnreen fhe parties in the said project for a

total sale consideration of Rs: 86, 95, ,590/-.

W

HE A 5
It is submiﬁed@i’-}i s-]n% s%@l@gr&ﬂ}ongent was committed to

complete the pmlect and has ai’ways trleql the level best to adhere
with the terms as' prmrided in the agreement and complete the project
as per the milestone. However, the same was obstructed either due
to non-payment of the instalment by various allottee(s) including the
complainants and due to hindrances in between which were purely

beyond the control of the respondent.

It is submitted that the complaint is premature. There is no cause of

action arising in favour of the complainants. As per clause 5 of the
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- GURUGRAM Complaints

£3

24.

agreement the possession of the unit in the question was proposed to
be completed as per the date provided at the time of the registration
of the project. It is to note, that as per the registration certificate the
project in question is proposed to be completed within 90 months
from the date of registration ie, 15.09.2017. It is submitted that
present project is a registered project under RERA as per which the
construction of the phase of the project should be completed by
15.03.2025. Therefore, the pr.asent complaint is premature.

That the complainants qrektrﬂgg to mislead the Authority by

:F-—"

concealing facts which aﬁ‘? ﬂe};ﬂﬁeptal to this complaint at hand.

However, itis subgﬂfed Hlaﬁthiqgnéqyﬁbd project is registered with
HRERA, Gurugrqménd the.a&uthur:i;y has granted registration no. 213
of 2017; dated_j&.ﬂg 2017. In_accordance with the registration
certificate granted by the Ahthunty the due-date of completion of the
project should ??ﬂw“ﬂr bqfure. 1$ U$2(}25 and the same was duly
communicated to. thg cumplamant. As per clause 5 of the agreement
the possession of the unit in:the question was proposed to be
completed as per the date pv eq e time of the registration of
the project. It g- t? L ({egistrauon certificate the
project in question is prn,pased to /be completed within 90 months
from the date df't"”egi‘straltidn i.e,15.09.2017. Therefore, the due date

of the possession of the unit in question comes out to be 15.03.2025.

Therefore, there arises no occasion of delayed possession and thus
this complaint at hand is devoid of any cause of action. The only valid
inference that can be drawn out of the futile attempt of the
complainant by filing this complaint is that the complainants is an

investor and seeks speculative gains. With huge slump in the Real
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HARERA Complaint No. 6258 of 2022 & 3 other
o GURUGRAM Complaints

Estate sector the complainant now seeks to exit the concerned
project and claim the amount invested by him. Therefore, this

complaint is liable to be dismissed at the very outset.

25. Itis submitted that present project is a registered project under RERA
as per which the construction of the phase of the project should be
completed by 1503.2015 Therefore, the compliant is premature and
is prima-facie liable to be dismissed.

26. It is submitted that the cumplamj: filed by complainant is on baseless
and absurd ground. It is pertﬁle E note, that in the agreement, the

respondent had inter alia ‘ffepre}é ted that the performance by the

company of its nbyg%inwﬁerthgag;%ment was contingent upon
approval of the f ans‘bfth&ﬁafﬂ cuhe'plex by the DTCP, Haryana,
Chandigarh and an subseguentamendmantm the unit plans as may

be made from tﬁﬁe to tlmaglby th Kumpaﬁy & approved by the TCP,

Haryana, Chancﬂ?rk@um me t Eﬂ

27. That the respunden; is cnmrrﬂttad tﬂ cumplete the development of
the project and deliver th&umts r.u the allottees as per the terms and
conditions of tlg_@y?r’;s f t j-'S peq'lnent to apprise of the
Authority that ritWa’r uﬂ:he said project was slightly
decelerated due tu the reasons heyand the control of the respondent
due to the impact of Good and Services Act, 2017 which came into
force after the effect of demonetization in last quarter of 2016 which
stretched its adverse effect in various industrial, construction,
business area. Even in the year 2019 the respondent also had to

undergo huge obstacle due to effect of demonetization and

implementation of the GST.
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28.

i

30.

31,

In past few years the construction activities have also been hit by
repeated bans by the courts/tribunals/Authorities to curb pollution
in Delhi-NCR region. In the recent past the Environ mental Pollution
(Prevention and Control) Authority, NCR (EPCA) vide its notification
bearing no. EPCA-R/2019/L-49 dated 25.10.2019 banned
construction activities in NCR during night hours from 26.10.2019to
30.10.2019 which was later on converted into complete ban from
01.11.2019 to 05.11.2019 by EPCA vide its notification bearing no.
R/2019/L-53 dated 01. 11.2019./

The hon'ble Supreme Cup:%af]ndhwde its order dated 04.11.2019
passed in writ pet b‘g}gj‘gg,,g\g, 1’302;94’ 1985 titled as "MC Mehta
vs Union of India'* cnmp!&t;]y ha,;med a‘II construction activities in
Delhi-NCR whtch""’réstnctmn was, partly modified vide order dated
09.12.2019 and was cumplbtely lifted by the Hon'ble Supreme Court
vide its urder‘g@é’{ 11 0 2020, Tkﬂaﬁ bans forced the migrant
labour to rerun}‘n@ Cgh natwe }mﬂstatesjwllages creating an
acute shortage uflaB‘our iri-tha NCB regiﬁn Due to the said shortage
the construction activities. u_ld ot resume at full throttle even after

the lifting of haMtpe‘E F'“" v

Even before the nurma1!cy could. resume, the world was hit by the
covid-19 pandemic. Therefore, it is safely concluded that the said
delay in the seamless execution of the project was due to genuine
force majeure circumstances and the said period would not be added

while computing the delay.

That the current covid-19 pandemic resulted in serious challenges to
the project with no available labour, contractors etc. for the
construction of the project. The Ministry of Home Affairs, GOI vide
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= GURUGRAM Complaints

32.

notification dated March 24,2020 bearing no. 40-3/2020-DM-I(A)
recognised that India was threatened with the spread of Covid-19
pandemic and ordered a completed lockdown in the entire country
for an initial period of 21 days which started on March 25,2020. By
virtue of various subsequent notifications, the Ministry of Home
Affairs, GOI further extended the lockdown from time to time and till
date, the same continued in some or the other form to curb the
pandemic. Various State Governments, including the government of

Haryana have also enfnri:ﬁg:l various strict measures to prevent the

11111

pandemic including :m@ﬁﬁj@r@ﬁew lockdown, stopping all
commercial acti';?ﬁj;s;mpﬁng:%ﬂ_g@h’ﬁst[yctinn activities. Pursuant

a

o R, 2y N
S Wbythgﬁﬁ'wdﬁuﬁ ce memorandum dated
| 7
May 13, 2020 _’r:gg;}:rding extension of registrations of real estate

to the issuance E:II

projects under gh&{prwﬁslﬁjns of the RERA Act, 2016 due to "Force
Majeure”, the Lé!ﬁmﬁ:“t}' as ;_alsﬁ aixt%udai the registration and
completion daté-,_i ;q.f' m nths for all real estate projects whose
registration or completion date expired and or was supposed to
expire on or after MarchIZS; _20-20.1{'_15 to be noted that various state
Governments, %dﬁdjﬁ%ﬂ%@\ﬁnﬁ Bf aryana imposed strict
measures to grwﬁnt th_le pandemic including imposing curfew,

lockdown, stopping all commercial and construction activities.

That despite, after above stated measures taken and obstructions, the
nation was yet again hit by the second wave of covid-19 pandemic
and gain all the activities in the real estate sector were forced to stop.
It is pertinent to mention, that considering the wide spread of covid-
19, firstly night curfew was imposed followed by weekend curfew

and then complete curfew. The period during from 12.04.2021 to
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33

34.

24.07.2021, each and every activity including the construction

activities were banned in the state.

It is a matter of fact, that the complainant has merely paid a partial
amount of money and still a substantial amount towards the agreed
sale consideration is due to him. Inspite of being aware that the
payment was to be made as per the stage wise development the

complainant has only paid an amount of Rs. 39,07,360/-.

That it is evident that the entire case of the complainant is nothing
but a web of lies, false ar}d ;friﬁﬁluus allegations made against the
respondent. The cumplamdﬁnthﬁ’é ﬁotappmached the Authority with

L. 4"

clean hands. Hencf;e _Ehe pnesenb con

'__'n“t deserves to be dismissed
with heavy costf It i; brought to the knuwledge of the Authority that
the cump]amanﬁs gullty of placmg untrue facts and is attempting to
hide his true m{en ns,

1
7} Lf
35. All other avermhnt;ma#e in the complaint were denied in toto.

36.

Copies of all the relwaﬂt»domments have been filed and placed on

record. Their authentlclty is notin dispute. Hence, the complaint can

be decided n% tﬁe b%si% o? %bs&ﬁd@uted documents and

submissions (written) made by the parties,

jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.1 Territorial jurisdiction

37.

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram
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District for all purpose with offices situated in Gurugram. In the

HARERA Complaint No. 6258 of 2022 &3 ntherw

present case, the project in question is situated within the planning
area of Gurugram District. Therefore, the authority has complete

territorial jurisdiction to deal with the present complaint.

E. Il Subject matter jurisdiction

38, Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder,

oo e
Section 11(4)(a) ysi o ‘j ;;,

"\

Be responsible for all abf ada}l@ :;esmnmbﬂmes and functions
under the provisio % ar Mrg'ssﬂqd regulations made
thereunder or m at:réss as per the agreement for sale, or to
the association qf allottees, asithe case may be, till the conveyance
of all the apartmgm;ﬂnrs or buildings, as theicase may be, to the
allottees, or the common areas to. the association of allottees or
the competent auﬂwﬂty, as the case may ﬁe,
Section 34-Fu of the 4uﬂmrlgy*
34(f) of the Ac?nrgv 3 :45: ensure camp!fnnqb of the obligations
cast upon the pro aters; the allottees and thereal estate agents
under this Act and the riles and regu}aﬁpns made thereunder.

e f-. e

39. So, in view of the prnwsmns of the Act quoted above, the authority
has complete ]urlsdlcu?n to decidé the complaint regarding non-
compliance of ubllgatiuns by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainantata later stage.
Findings on the objections raised by the respondent.
F.I Objection regarding entittement of refund on ground of
complainants being investors.

40. The respondent has taken a stand that the complainant is an investor

and not consumer, therefore, is not entitled to the protection of the
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41.

Act and to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that
the Act is enacted to protect the interest of consumer of the real estate
sector. The authority observes that the respondent is correct in
stating that the Act is enacted to protect the interest of consumers of
the real estate sector. It is settled principle of interpretation that
preamble is an introduction of a statute and states main aims &
objects of enacting a statute but at the same time, preamble cannot
be used to defeat the enact.ing Q{rwismns of the Act. Furthermore, it
is pertinent to note that zuﬂ' ;ggﬁbved person can file a complaint
against the promot if. jt mntra):enas‘b{ violates any provisions of

the Actor rules o rgﬁﬂﬁf%ns mad
of all the terms @H{c’andmnns nf the ap’arrment buyer’s agreement,

inder. Upon careful perusal

itis revealed that«»;he co p'hinantias abuyerand paid to the promoter

towards purchi s% a{la | aﬂ rttpe m, 1@ project. At this stage, it is
LhL deﬁn iu f term allottee under the Act,
the same is reprudlrﬁgd belpw for. r.qa;dy reference:

important to stresgu?u

“2(d) “allottee” in rgfatmn m 1 real e n:e project means the person

to whom dt apartmentor b as the:ase may be, has
been allotted, sold: (whethe ehold or leasehold) or
otherwise ;ferrgd by the pran;q;er and includes the person
who su cquires the said allotment through sale,
transfer dr—efhenwﬁe but'does‘not include a person to whom

such pa'at, apartment or building, as the case may be, is given on
rent;"”

In view of above-mentioned definition of "allottee” as well as all the
terms and conditions of the apartment buyer’s agreement executed
between promoter and complainant, it is crystal clear that the
complainant is allottee(s) as the subject unit was allotted to him by
the promoter. The concept of investor is not defined or referred in

the Act. As per the definition given under section 2 of the Act, there
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will be “promoter” and “allottee” and there cannot be a party having
a2 status of "investor”. The Maharashtra Real Estate Appellate
Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs. Sarvapriya Leasing (P) LTS. And Anr. has also held that the
concept of investor is not defined or referred in the Act. Thus, the
contention of promoter that the allottee being investor is not entitled

to protection of this Act also stands rejected.

F. 11 Objection raised by the resﬁnﬁdbnﬁ-jfggarding force majeure condition:

42, It is contended on beha{fﬁﬁfaimﬁ;’;r_espundentfbuilder that due to
various circumstances l;ﬂegdpd Lts .-J:D{l-trﬂl, it could not speed up the
- i r‘ oy b !

construction of :ﬂig-prblj%__rgs%ﬂingiﬁi its delay such as various

orders passed b}FBNﬁT hon'ble Supremé' court, introduction of new
highway heing' ﬁHl352w. ?transfé%ring the land acquired for it by
HUDA to Gmﬁﬁ;‘?tkg:;]!ha}iding ﬁver to ‘N}{ﬁl, re-routing of high
tension lines pa\égi;lf%: ; I'E«Lj;,gh _l';he'fll a_gd’ qi*fhé project, impact on the
project due to policy Cf"r' NIPL and’ TOD issued on 09.02.2016 and
outbreak of covid-19 etc. But all the pleas advanced in this regard are
devoid of mern;i"rge;raxliﬁnig ﬂf q;njﬂngﬂi}rderg to control pollution in
the NCR region-during the, month of November is an annual feature
and the respaﬁdglf -sh:crﬁld have taken the same into consideration
before fixing the due date. Secondly, the various orders passed by
other authorities were not all of a sudden. Thirdly, due to covid-19
there may be a delay but the same has been set off by the govt. as well
as authority while granting extension in registration of the projects,
the validity of which expired from March 2020 for a period of 6

months.
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43, The due date of possession in the present case as per clause 7.11is

15.03.2025, So, any situation or circumstances which could have an
effect on the due date should have before fixing a due date. Moreover,
the circumstances detailed earlier did not arise at all and could have
been taken into account while completing the project and benefit of
indefinite period in this regard cannot be given 1o the

respondent/builder.
Findings on the relief sought by the cumplalnant.

Relief sought by the cumplamant Ihe complainant has sought the
following relief(s): , T

i. Direct the respondent @h’ﬁgﬁlpﬁ%pum paid by the complainant
with interest at the grg&gﬁhed rate of ‘Iﬂiferes; from the date of payment.

44. On the basis of Ilcense Noy91 of 2013 dated 26.10.2013 issued by
DTCP, Haryana, a'r‘isidential group housing colony by the name of
“Turning Pmnt" Wag to be d?veluped b}afhe respondent/builder over
land admeasuring" @.Bt? acres Stfuated in Sector 88-B, Gurugram.
This project was later on reglstered vide registration certificate No.
213 of 2017 with the authgf'ity; After it launch by the
respondent,!buﬁdé%' ‘lun in L'I'ﬁim."’sal'rnéa wEré allotted to different
persons on wde dates ani that tuu fnr varinus sale considerations.
Though, the due date for completion of the project and offer of
possession of the allotted units was mentioned as validity of
registration certificate being 15.03.2025 but after expiry of more
than 4 years from the booking, there is no physical work progress at
the site except for some digging work. Even the promoter failed to file
quarterly progress reports giving the status of project required under
section 11 of Act, 2016. So, keeping in view all these facts, some of the
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allottees of that project approached the authority by way of
complaint bearing no. 173 of 2021 and 27 others titled as Ashish
Kumar Aggarwal vs Vatika Ltd. seeking refund of the paid-up
amount besides compensation by taking a plea that the project has
been abandoned and there is no progress of the project at the site.
The version of respondent/builder in those complaints was
otherwise and who took a plea that the complaints being pre-mature

were not mamtalnable Saccmdly, the project had not been

pletion of the same due to the
ol Third , the allotment was made under
subvention scheme and Fhe rea]inndentfhuilder had been paying Pre-
EMI interest as cﬂﬁwﬁntﬂed. K23

- .ﬁ'
45, During the pmcﬁeéglings held 0[1 208.2022 in those cases, the
authority nbseg'vgdi& direc}:ed as under:

. Interim RERA Panchkulaissued a rpglsh‘at ion certificate for the above project being
developed by M/s Va EP-1lLprescribed in the Haryana Real
Estate (Regulation and 0% ules; 2017 v
on 15.09.2017 valid up to 15, 3@5 section 5 of the Act ibid. But in spite of
lapse of more than 4 years sin¢ pgistration, It was alleged by the counsel
of complainant that there is &};ﬁigldlwuﬁk Egr«:ugress at site except for some
digging work and ap sproject. No quarterly progress report is
being filed by the H wamg the status of work progress required under
section 11 of the Act, 2016. |

. Thelicense no. 91 nﬁzuls granted by DTCP f expired on 26.10.2017 and the same
is not yet renEWEdfreﬁvéd while BBA Has been signed declaring the validity of
license. It becomes amply clear that the promoter is not only defaulting/omitting in
discharge of its obligations under the Real Estate (Regulation and Development)
Act, 2016 but at the same time, violating the provisions of the Haryana Development
and Regulation of Urban Area, Act 1975 also.

. The authority directed the respondent to furnish the details of bank account along
with the statements of all the accounts associated with these promoters.

. In order to safeguard the interest of the allottees and keeping in view the above
facts, the authority exercising its power under section 36 of the Act, directs the
promoter's M/S Vatika limited to stop operations from bank accounts of the above
project namely "Turning Point”.
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e. Therefore, the banks are directed to freeze the accounts associated with the above-
mentioned promoters in order to restrict the promoter from further withdrawal
from the accounts till further order.

46.

47.

It was also observed that work at the site was standstill for many
years. So, the authority decided to appoint Shr. Ramesh Kumar DSP
(Retd.) as an enquiry officer to enquire into the affairs of the
promoter regarding the project. It was also directed that the enquiry
officer would report about the compliance of the obligations by the
promoter regarding the prnject and more specifically having regard

I

to 70% of the total amuunthﬂr;; t

ed from the allottees of the project
minus the prnpurl:mnate }and W and construction cost whether
deposited in the separatb RERA. account.as per the requirements of
the Act of 2016 and,RuIes'ZUH Hé‘ﬁ?as further directed to submit a
report on the ai:ﬁ‘i«'e‘-mentiuned issues &sides giving a direction to
the promoter to: _ma&(e avaﬂabie bqoks of accounts and other relevant

i m
documents req u;:e for enﬁutry t9 the quuir:y officer in the office of

%mgan secreta aml _the chief financial officer
as well as the office .espppmhre or day-»fn-day affairs of the project

were also directed to appear before the enquiry officer. They were

further dlrected}tog:rylg alﬁng_u\ﬁthl tlggm t_he.;Eecurd of allotment and

status of the projicgl. 1‘ or o 1» YA \ |

In pursuance to above- mentiuned directmns passed by the authority
and conveyed to the promoter, the enquiry officer submitted a report
on 18.10.2022. It is evident from a perusal of the report that there
was no construction of the project except some excavation work and
pucca labour quarters built at the site. Some raw material such as
steel, dust, other material and a diesel set were lying there. It was

submitted that despite issuance of a number of notices w.e.f
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48.

17.08.2022 to 18.10.2022 to Mr. Surender Singh director of the
project, non-turned up to join the enquiry and file the requisite
information as directed by the authority. Thus, it shows that despite
specific directions of the authority as well as of the enquiry officer,
the promoter failed to place on record the requisite information as
directed vide its order dated 12.08.2022. So, its shows that the
project has been abandoned by the promoter. Even a letter dated
30.09.2022 filed by the prumnter containing a proposal for de-
registration of the project‘f*'lfﬂgi:'
existing allottees therem has bes

 Point” and settlement with the

eh received by the authority and
wherein following pm;rer. has henn made by it:

i. Allow the pres gmposﬁgagpﬁﬁﬂoﬁ

ii. Pass an f}rder‘rf register the pm]ect furnmg Point” registered vide
registration ce te bearing nn.iliﬂ of 2017 dated 15.09.2017.

iii. Allow the propﬂsal for settlement of alluttees proposed in the present
application | ©°

iv. To pass an ang!er ta club all the m,'ling complaints/claims with
respect to the uiemt “tﬁmmg nt"'?hgfure the 1d. Authority in the
present matter and tn decide ithe same in the manner as the Id.
Authority will approve undarthe*present proposal.

v. To pass any g er reiief ﬁ'n the fafmn‘ of the applicant company in the
interest of justice. A9 W AVE

Thus, in view of fhe{prqusal givemb}r the promoter to the authority
on 30.09.2022 *?a”nd “Corroborated by the report of enquiry officer
dated 18.10.2022, it was observed that the project namely "Turning
Point” was not being developed and had been abandoned by the
promoter. Even he applied for de-registration of the project
registered vide certificate no. 213 of 2017 dated 15.09.2017 and was
filing a proposal for settlement with the allottees in the project by

way of re-allotment or by refund of monies paid by them. So, in view
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49.

of the stand taken by the developer while submitting proposal with
authority on 30.09.2022 and the report of the Enquiry Officer, it was
observed that the project has been abandoned. Thus, the allottees in
those cases were held entitled to refund of the amount paid by them
to the promoter against the allotment of the unit as prescribed under
section 18(1)(b) of the Act, 2016 providing for refund of the paid-up
amount with interest at the prescribed rate from the date of each
payment till the date of actual realization within the timeline as
prescribed under rule Iﬁgftheﬂﬂlj.les, 2017. A reference to section
18(1)(b) of the Act is nece#;saryméviding as under:

18. Ifthe promo cer‘fa#sta-gonjé{_ or is.unable to give possession
of an apartment, plot or uilding, , ii’..r_l. \
7 - AL == AT ., e oo s Al

(b) due to discoftinuance-ef his business as'a developer on account
of suspension or revocation of the-registration under this Act or for
any other reason, “1 !

3 I ) -
he shall be liable or l'm nd to t

wishes to with : E the praje

remedy availab & ] .received by him in respect of

that apartment, plot, building, as the.case may be, with interest at

such rate as may be prescribed in this behalf including compensation
in the manner as provided under this J.dct

It is proved frumihféctf detailef ahﬂ:xe aih_d not rebutted by the
developer that /;hg irqjé;c{ haislf_alr‘ggd.y been abandoned and there is

ot. ?T‘l'aédbuelﬁpér used the monies of the allottee
for a number of years without initiating any work at the project site

allottees, In case the allottee
withoutprejudice to any other

no progress at thes

and continued to receive payments against the allotted unit. Though,
while filing reply, the developer took a plea that the project is taking
up, but which is otherwise false and against the facts on record. So, in
such situation besides refund of the paid-up amount given by the
complainant to the developer with interest at the prescribed rate of

interest i.e., 10.75% P.A., he may file complaint separately seeking
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50.

-

H. Directions of the authquty e

52.

compensation before the adjudicating officer having powers under
section 71 of the Act of 2016.

However, while paying sale consideration against the allotted units,
the allottee raised loans from the financial institution under the
subvention facilities. While refunding the amount deposited by the
allottee(s) who has raised loans against the allotted units, the
promoter shall clear such of the loan amounts up to date with that
financial institution and the baiance amount shall be paid to the
allottee within a period off'&ﬂda}&:ﬁram the date of order.

W.r.t relief no. 2, neither Gfthé pg"nes have pressed upon it during

proceeding. So, n} ﬂaectmn’ip tl@g)fgg@d can be given.

Hence, the autﬁromty her‘gby passes this order and issues the
following direc qnﬁer QE;?:@Q jt to ensure compliance
of obligations ¢ he function entrusted
to the authority under saeHnn 34(f);

i. The respupdgnt- : ullc}er IS, .‘Qitrectgd to refund the paid-up
amount reﬁéi&fﬂ‘g‘nﬁiﬁ @t@'@:}juﬁted by him against the
allotted unitalong with interestat the prescribed rate of 10.75%
per annum f_:":;m the date of ;ach payment till the date of actual
realization within the timelines as prescribed under rule 16 of
the Rules, 2017.

ii. While paying against the allotted unit, the allottee raised loan
from the financial institution and that amount was to be paid
back to it. So, while refunding the amount deposited by allottee

who raised loans against the allotted unit, the promoter is
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directed to clear such of the loan amount up to date with that

financial intuition and the balance amount be paid to the allottee
within a period of 90 days.

53. This decision shall mutatis mutandis apply to cases mentioned in
para 3 of this order.

54, The complaints stand disposed of. True certified copies of this order

be placed in the case files of ear:h matter.

22.09.2023

or j , Gurugram

HARERA

GURUGRAI
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