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1. The present complaint dated 01.09.2022 has been ﬂkeﬂ by the
complainant/allottee under section 31 of the Real Estate {Rnguiatmn and
Development) Act, 2016 (in short, the Act) read with Rule ?E of the
Haryana Real Estate (Regulation and Development) Rules, EUI‘Q (inshort,
the Rules) for violation of section 11(4)(a) of the Act wherein'it is intes
alia prescribed that the promoter shall be responsible for all gBligations
responsibilities and functions under the provision of the Act of the rules

and regulations made there under or to the allottees as per the agreement

for sale executed inter se.

A. Unitand project related details
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|
2. The particulars of unit details, sale consideration, the amount phu:i by the

complainant, date of proposed handing over the possession, delh}r period,
if any, have been detailed in the follow| ng tabular form: |

S. | Particulars Details |
N.
L. | Name and location of the | “The Corridors” at sector 674, Gurgaup.
project | Haryana 1
2. | Nature of the project Group Housing Colony L
3. | Project area 37.5125 acres et I=
%. | DTCP license no. 05 of 2013 dated 21.02.2013 valid ::apl:u
L | 20022021 o
5. | Name of licensee M/s Precision Realtors Pvt. Lid. and 5 1
others L |
6. | RERA Registered/ not Registered 1
registered | Registered in 3 phases |

Vide 378 of 2017 dated
07.12.2017(Phase 1)

Vide 377 of 2017 dated 07. 122(!17
(Phase 2)

Vide 379 of 2017 dated 0712.2017
(Phase 3]

Validity status 30.06.2020 (for phase 1 and 2)
31,12.2023 (for phase 3]
402, 4th Aoor, tower AB I

(page no. 26 of the complaint)
8. | Unit area admeasuring 1876.31 sq. ft.

7. | Apartment no.

(page no. 26 of the complaint]
23072013

9. |Date of approval of
building plan
(annexure R-11 on page no. 54 of reply] |

I
10. | Date of allotment 07.08.2013 |
(annexure RZ on page no. 42 of l'lt-l

___|reply)

L |Date of environment| 555044

clearance

(annexure R-12 on page no. 62 of reply)

12| Date of builder buyer 04.04.201 4
agreement i |

- —j——
Page Z of 30




HARERA ,
- GURUGR;&M Complaint No. EEEE: of 2022

| tpagr: no. 23 of ﬂue_ﬁﬁ!-aint] :

13. | Date of fire scheme

27.11.2014 |
approval

(annexure R-14 on page no. 70 of reply)

14. | Due date ﬂf'phssegsinn 23.01.2017
(Calculated from date of sanction of

building plan)
__ Note: Grace period is not allowed. |
o [FoRiegsion chize 13. POSSESSION AND HOLDING
CHARGES .

133 Subject to Force Majeure, as
defined herein and further subject t-u
the Allottee having complied with all its
obligations under the terms and |
conditions of this Agreement lm:lud!lig
but not limited to the timely payment of
all dues and charges and also subject to
the Allottee having complied with all
formalities or documentation _
prescribed by the Company, the
Company proposes to offer the
possession of the said Apartment ﬁl l
the Allottee within a period of 4? :
(forty two) months from the date of
approval of the Building Pla
and/or fulfillment of
preconditions imposed thereunder |
("Commitment Period”) The Allott
further agrees and understands that |
the Company shall additionally
entitled to & period of 180 da*
(“Grace Period”), after the expiry of
the said Commitment Period to allow |
for unforeseen delays beyond tlﬁ.- l
reasonable control of the Company, I |

16. | Total sale consideration | Rs.2,14,29,618/- 1
(as per payment plan on page no. B2 of |
_|complaint) L

Page 3 of 30



Complaint No. 6062 of 2022
GURUGRAM |
s —

- -

S R M

17. | Amount paid by the| Rs 2,14,16483/-
complainant (as per SOA dated 13.06.2019 on paﬁe
no. 83 of reply)

18. | Occupation certificate 31.05.2019

|annexure R19 on page no. 78 of reply]
19. | Offer of possession 13.06.2019
l (annexure R20 on page no. 81 of reply)

C e et

Facts of the complaint

3. That the complainant believing the representations of the respondent

builder booked an apartment in the project of the respondent. The
apartment buyer agreement was duly executed between the complainant
and the respondent company on 04.04.2014 in respect of unit no, 402,
fourth floor, tower A-8 at real estate project "The Corridors” admeasuring
1876.31sq. ft super area.

. That as per clause 133 of the apartment buyer agreemq:nt dated

04.04.2014, the respondent company was liable to deliver possession of
the booked unit withina period of 42 months from the date of approval of
the building plans. The building plans of the real estate project iféqllf'!-:tinn
was approved by Department of Town and Country Planning, H*l}rana on
23.07.2013 Therefore, the due date of possession was 23.01.2017. The
respondent had failed to offer possession on the due date of delivery of
possession, however the respondent had offered possession of the

booked unit on 13.06.2019 after a delay of 2 years 4 months Elha}m.

That the respondent company has failed to pay delayed possession
charges at the prescribed rates and execute conveyance deed of the
booked unit till date in favour of complainant
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6. That the complainant had already paid Rs 2,14,16,484 /-out of total sale

C.

consideration as and when demanded by the respondent company on a

timely basis.

That the complainant had invested his hard-earned money in the booking
of the unit in the project in question on the basis of false promises made
by the respondent at in order to allure the complainant. However, the
respondent has failed to abide all 11.6 the obligations of him stated orally
and under the apartment buyer agreement duly executed between both

the present parties,

Therefore, the present complainant is forced to file present complaint
before this hon'ble authority under Section 31 of Real Estate Regulation
and Development Act, 2016 read with Rule 28 of Haryana Real Fstate
(Regulation and Development) Rules. 2017 to seek redressal of the

grievances against the respondent company.

Relief sought by the complainant:

9. The complainant has sought the foliowing relief:

* Direct the respondent/builder to pay delayed possession charges at
prescribed rate to the complainant from due date of &Iwery of
possession 23.01.2017 till date of final offer of p?ssessinn
13.06.2019 in respect of booked unit.

* Direct the respondent to execute and register the conveyance deed
of the booked unit.

Reply by the respondent.

The respondent has contested the complaint on the following grounds:

10. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed. The apartment buyer agreement was executed
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11.
12.

p 53

14.

15,

16.

17.

between the complainant and the respondent prior to the enactment of
the Real Estate (Regulation and Development] Act, 2016 and the
provisions laid down in the said Act cannot be applied retrospectively.

That there is no cause of action to file the present complaint.
That the complainant has no locus standi to file the present complaint.

That the complainant is estopped from filing the present complaint on
account of his own acts, conduct, omissions, admissions, acquiescence and

laches.

That the complaint is not maintainable for the reason that the agreement
contains an arbitration clause which refers to the dispute :i_;esulu:iﬂn
mechanism to be adopted by the parties in the event of any dispute i.c,,
clause 35 of the buyer's agreement.

That the complainant has not appreached this authority with clean hands
and have intentionally suppressed and concealed the material f sin the
complaint. It has been filed by him maliciously with an ulterior motive and
it is nothing but a sheer abuse of the process of law, The tme% correct

facts are as follows:

That the complainant, after checking the veracity of the pmj namely,
‘Corridor, Sector 67 A, Gurugram had applied for allmm of an
apartment vide booking application form. The complainant agréed to be
bound by the terms and conditions of the booking application form.

That based on the said application, the respondent vide his allotment offer
letter dated 07.08.2013 allotted to the complainant apartment n? CD-AB-
04-402 having tentative super area of 1876.31 sq. ft. for a fotal sale
consideration of Rs. 2,14,29,618/-. The apartments buyer agrw:¥ent was
executed between the parties on 04.04.2014,
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18.

19.

20.

21.

That thereafter, the complainant approached the respondent with a
request for changing the existing construction linked payment plan to
‘construction linked payment plan with relaxed milestones. The
respondent vide its letter dated 16.07.2015 intimated the complainant
that the payment plan applicable to the unit in question stands
amended/modified with the immediate effect as per the request of the
complainant. |

That the respondent raised payment demands from the complainant in
accordance with the agreed terms and conditions of the allotment as well
as of the payment plan. It is submitted that vide payment request letter
dated 02.09.2015, respondent had raised payment demand towards the
fifth installment for Rs. 16,72,898.62/. However, the complainant made
the payment only after a reminder dated 28.09.2015, The complainant is
bound to pay the remaining amount towards the total sale co nsideration
of the unit along with applicable registration charges at the applicable
stage.

That the respondent vide its payment request dated 21,12 2015 faised the
installment demand in respect of the seventh installment in the !;!.ll'ri of Rs.
10,63,352 /- and the aforesaid payment was required to be maile by the
complainant on or before 12.01.2016. However, the cmiplatnant
defaulted in making payment of the whole amount and the ni!maimng

amount was adjusted in the next payment demand as arrears. |

That the respondent raised payment demands from the complinant in
accordance with the agreed terms and conditions of the allutme?t as well
as of the payment plan. It is submitted that vide payment re:;uiest letter
dated 14.09.2016, respondent had raised payment demand tﬂu'arl:ts the
tenth installment for Rs. 13,82,324.99. However, the complainant made
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the part payment, and the remaining amount was adjusted in the next

payment demand as arrears.

22. The complainant vide his letters dated 13.11.2017 and 4.12.2017 illegal
sought cancellation of the unit and demanded to refund the amount paid
by him. The respondent vide its email dated 21.12.2017 had duly
intimated the complainant that he has a very limited right to cancel the
unit. The complainant is a real estate investor who on account of slump in
the real estate market is trying to wriggle out of his contractual
obligations, Even otherwise as per clause 22.1 of the apartment buyer's
agreement, the complainant has a very limited right to cancel the
agreement only in the clear and unambiguous default of respondent. apart
from this limited right, the complainant do not has any umef right to
terminate the agreement and claim refund unilaterally,

23. That as per clause 13.3 of the agreement, the possession has to be handed
over within 42 months from the date of approval of building plans and
preconditions imposed thereunder. The time was to be L‘umpILEd from

the date of receipt of all requisite approvals. Even otherwise construction

could not be raised in the absence of the necessary approvals. Ithas been
specified in sub- clause (iv) of clause 17 of the approval of building plan
dated 23.07.2013 of the said project that the clearance issued by the

Ministry of Environment and Forest, Government of India :s o be

obtained before starting the construction of the project. The envimn ment

clearance for construction of the said project was granted on l?illEﬂl .3

Furthermore, in clause 39 of part A of the environment clearance dated

12.12.2013 it was stated that fire safety plan was to be duly ap;i;@'uved by

the fire department before the start of any construction work at'site.

24. That the last of the statutory approvals which forms a part of the pre-

conditions was the fire scheme approval which was obtained an
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25,

26.

27.

28.

27.11.2014 and that the time period for offering the possession, according
to the agreed terms of the buyer's agreement, would have expired only on
27.11.2019.

That the respondent vide its letter dated 25.11.2016, raised & payment
request in respect of Value Added Tax (VAT) in the sum of Rs. 65,732/-
from the complainant and the payment of the same was due on or before
05.12.2016. However, the complainant defaulted in making the said
payment and the amount was adjusted in the next payment demand as

Arrears.

Being a customer-oriented company, the respondent issued a letter dated
31.03.2019 intimated the complainant about the grant of eredit on
account of GST rebate along with interest of 18% per annum to the
‘property account’ of the complainant.

That the respondent had completed the construction of tower in which
the unit allotted to the complainant was located and has even applied for
4
the grant of occupation certificate vide application dated 06.07.2017. The
concerned authorities granted the eccupation certificate for thjtnwer in
question on 31.05,2019. 'I
That notice of posséssion dated 13.06.2019 was also givaia by the
respondent to the complainant calling upon him to pay his uz.*standing
dues mentioned in the statement of account dated 13.{115.2[]@9 and to
obtain the possession. As per statement of account dated 13}!]&.;—1{!19.
complainant was liable tw pay Rs. 29,20,102/- which f.inc]uded
Rs. 14,17,500/- towards stamp duty charges of the apartment. The
complainant was well aware about all these developments and bound to
complete the documentation formalities and make payment towards the

remaining amount due. The complainant did not come forward to take
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29,

-

over the possession of his unit despite a reminder dated 12.02,2021

issued by the respondent to the complainant.

That the implementation of the project was hampered due to non-

payment of instalments by allotees on time and several other issues also

materially affected the construction and progress of the project,

respondent had awarded the construction of the project to ane of the
leading construction companies of India. The said contractar/ company
could not implement the entire project for approx. 7-8 months w.e f from
9-10 November 2016 the day when the central government issued
notification with regard to demonetization. During this pariod, the
contractor could not make payments to the labour in cash and as majority
of casual labour force engaged in construction activities in Imiia do not
have bank accounts and were paid in cash on a daily ba 5. During
demonetization the cash withdrawal limit for companies was capped at
RBs. 24,000 per week initially whereas cash payments to labour an the site
of the magnitude of the project in question are Rs. 3-4 lakhs pf:é day. The
work at site got almost halted for 7-8 menths as bulk of the labi:ur being
unpaid went to their hometowns, which resulted into shurtagei;f labour,
Hence, the implementation of the project in question got dﬂlﬂyfd due on
account of issues faced by contractor due to the said m':rif{catlnn of
central government.
There are also studies of Reserve Bank of India and Inﬂependeit studies
undertaken by scholars of different institutes/universities and also
newspaper reports of Reuters of the relevant period of Eﬂlﬁ-l? on the
impact of demonetization on real estate industry and construction
labour.
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Thus, in view of the above studies and reports, the said event of

demonetization was beyond the control of the respondent. Hence, the
time period for offer of possession should deemed to be extended for 6
months on account of the above,

* Orders passed by Mational Green Tribunal: In last four successive years

ie, 2015-2016-2017-2018, Hon'ble National Green Tribunal has been
passing orders to protect the environment of the country and especially
the NCR region. The Hon'ble NGT had passed orders governing the entry
and exit of vehicles in NCR region. The Hon'ble NGT has passed orders
with regard to phasing out the 10-year-old diesel vehicles from NCR. The
pollution levels of NCR region have been quite high for couple of years at
the time of change in weather in November every year. The contractor of
respondent could not undertake construction for 3-4 menths in
compliance of the orders of Hon'ble National Green Tribunal. Due to that,
there was a delay of 3-4 months as labour went back to their ho#metuwn 5
which resulted in shortage of labour in April -May 2015, Nevember-
December 2016 and November- December 2017. The district
administration issued the requisite directions in this regard.
In view of the above, construction work remained badly aﬁ‘ecte:i_ for 6-12
months due to the above stated major events and conditions ~if:h were
beyond the control of the respondent and the said period isals eguired
to be added for calculating the delivery date of possession. T

* Nop-Payment of Instalments by Allottees: Several other ailntte# WETE in
default of the agreed payment plan, and the payment of construction
linked instalments was delayed or not made resulting in badly impacting
and delaying the implementation of the entire project.

* Inclement weather conditions viz, Gurugram: Due to heavy minfall in

Gurugram in the year 2016 and unfavourable weather conditions, all the
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construction activities were badly affected as the whole town was

waterlogged and gridlocked as a result of which the Implem&hl:ahun of
the project in question was delayed for many weeks. Even various
institutions were ordered to be shut down/closed for many days during

that year due to adverse/severe weather conditions.

30. Copies of all the relevant documents have been filed and placed on record
Their authenticity is not in dispute, Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the
parties.

E. Jurisdiction of authority

31. The authority observes that it has terrivorial as well as subject matter
Jurisdiction to adjudicate the present complaint for the reasans given

below,
E.1  Territorial jurisdiction

32. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Reiai Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices gituated in Gurugram. In the present case, HF project
In question is situated within the planning area of Gurugram District.
Therefore, this autherity has complete territorial jurisdiction to ﬁeal with
the present complaint.

E.Il  Subject matter jurisdiction

33. Section 11(4)(a) of the Act, 2016 provides that the promoter | shall be
responsible to the allotiees as per agreement for sale. Section 11(4){a) is

reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilicies and functions under th
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the
case may be, Gif the conveyance of all the apartments, plots or bmﬂmgs, as the
case may be, to the allottees, or the common aregs to the association af aliattees
or the competent authority, es the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the abligations cast
upaon the promaters, the allottees and the real estate agents under this
Act and the rules ond regulotions made thereunder,

34. 50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

F. Findings on the objections raised by the respondent:

F.I Objection regarding jurisdiction of the complaint w.r.t the apartment
buyer’s agreement executed prior to coming into force of the Act.

35. The respondent submitted that the complaint is neither maintaipable nor
tenable and is liable to be putrightly dismissed as the residenreimr:hasv
agreement was executed between the complainant and the respondent

prior to the enactment of the Act and the provision of the said Act éannot be
|

applied retrospectively. |

36. The authority is of the view that the provisions of the Act *re quasi
retroactive to some extent in operation and would be appli:aﬂe to the
agreements for sale entered Into even prior to coming into opera tion of the
Act where the transaction are still in the process of completion, The Act
nowhere provides, nor can be so construed, that all previous agreements
would be re-written after coming into force of the Act Ther{#’nru, the
provisions of the Act, rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with certain
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HARERA

GURUGRAM Complaint No. 6062 of 2022

specific provisions/situation in a specific/particular manner, then that

situation would be dealt with in accordance with the Act and the !"uies after

the date of coming into force of the Act and the rules. Numerous provisions

of the Act save the provisions of the agreements made between the buyers

and sellers. The said contention has been upheld in the landmark judgment

of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737

of 2017 ) decided on 06.12.2017 and which provides as under;

“119,

Under the provisions of Section 18, the delay in handing over the
possession would be counted from the dote mentioned n the
agreement for sale entered into by the promoter and the allottee prior
to Its registration under RERA Under the provisions of RERA, the
promoter is given a facility to revise the date of completion of groject
and deciare the smme under Section 4. The RERA doey not contemplote
rewriting of contract between the flat purchaser and the promater..

122, We have already discussed that above stated provisions of the RERA are

37. Further, in appeal no. 173 of 2019 titled as Magic Eye De
Vs. Ishwer Singh Dahiya, in order dated 17.122019 the Ha
Estate Appellate Tribunal has observed-

34 Tﬁu&. keeping in view our ﬂfnrfsnr'd discussion, we are of the consi

not retrospective In nature. They may to some extent be howing o
retrogctive or quasi retrogctive effect but then on that grouad the
validity of the provisions of RERA cannot be challenged The
Parliament Is competent enough to legislate low having retrospective
or retroactive affect A law can be even framed to affect :ubﬂtlng /
existing contractual rights between the parties in the larger public
interest. We do not have any doubt in our mind thut the RERA hay been
framed in the larger. public interest after a thorough study and
discussion maag at the highest level by the Standing Committée and
Select Committee, which submitted its detailed reports.”

extent in operation and ¥

me
WMWR[E{M Hence in case of deloy

in the offer/delivery of possession as per the terms and conditlons of
the agreement for sole the allottee shall be entitled to the
interest/delayed possession charges on the repsonable rate of interest
as provided in Rule 15 of the rules and one sided, unfolr ond
unreasonable rate of compensation mentioned in the agreemant for
sale is liable to be ignored.”

Page 14 of 30
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38. The agreements are sacrosanct save and except for the provisipns which
have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein
Therefore, the authority Is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the same are in accordance with the
plans/permissions approved by the respective departments Jecompetent
authorities and are not in contravention of any other Act, rules and
regulations made thereunder and are not unreasonable or exorbitant in
nature. Hence, in the light of above-mentioned reasons, the contention of
the respondent w.r.t. jurisdiction stands rejected.

F.Il Objection regarding complainant is in breach of agreement for non-

invocation of arbitration '

39. The respondent submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which rei_lr:rs ta the
dispute resolution mechanism to be adopted by the parties in [hf event ol
any dispute and the same is reproduced below for the ready reference:

"35. Dispute Resolution by Arbitration |
“All or any disputes arising out or touching upon In relation to the 5 of

this Agreement or its termination including the interpretation and validiny
of the terms thereof and the respective rights and obligations of the prties
shall be settied amicably by mutual discussions failing which the sama shall
be settied through reference to a sole Arbitrator to be appainted by o
resolution of the Board of Directors of the Company, whose decisian sjﬁﬂ' be
final and binding upon the parties. The allottee hereby confirms thot Jﬂ}shﬂ“
have no objection to the appointment of such sole Arbitrotor even if the
person o appointed, is on employee or Advocate of the Company or i
otherwise connected to the Company and the Alfottze hereby accepls and
agrees that this alone shall not constitute a ground for challenge to the
independence or impartiolity of the said sole Arbitrotor to condudt the
arbitration. The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act. 1996 or any statutory amendments/
modifications thereto and shall be held ar the Company's offices or at o
Page 15 of 30
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location designated by the said sole Arbitrater in Gurgaon. The langutige of
the arbitration proceedings and the Award shall be in English. The compaeny
and the allottee will share the fees of the Arbitrator in equal proportion”

40. The authority is of the opinion that the jurisdiction of the autherity cannot
be fettered by the existence of an arbitration clause in the buyer's
agreement as it may be noted that section 79 of the Act bars the jurisdiction
of civil courts about any matter which falls within the purview of this
authority, or the Real Estate Appellate Tribunal. Thus, the intention to
render such disputes as non-arbitrable seems to be clear, Section 88 of the
Act also says that the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in force
Further, the authority puts reliance on catena of judgments of thIr: Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 5CC 506, wherein it has been held
that the remedies provided under the Consumer Protection .1:-‘.‘1: are in
addition to and not in derogation of the other laws in force. Consequently
the autherity would not be bound to refer parties to arbitration gven if the

agreement between the parties had an arbitration clause, |

41. Further, in Aftab Singh and ors. v. Emaar MGF Land le#:m# ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC} has held
that the arbitration clause in agreements between the complainant and
builder could not circumscribe the jurisdiction of a consumer. T ‘ relevant

paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the regently
enacted Real Estate {Regulation and Development) Act, 2016 (for shost “the
Real Estate Act"). Section 79 af the said Act reads as follows:-
"79. Bar of jurisdiction - No civil court shall hove furisdiction ta
entertain any suit or proceeding in respect of any matter which
the Authority or the adiudicating officer or the Appellota
Tribunal is empowered by or under this Act to determine and no,
injunction shall be granted by any court or other authority In
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respect of any action taken or to be token in pursuance of any

power conferred by or under this Acc”
It cun thus, be seen that the said provision expressly pusts the Jurisdiction of
the Civil Court in respect of any matter which the Reol Estate Regulatory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1) of Section 71 gr the
Real Estate Appellant Tribunol established under Section 43 of the Real
Estate Act, Is empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A Awvaswa my (supra), the
matters/disputes, which the Authorities under the Real Estate Act ore
empowered to decide. are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, toa large extent are
similar to the disputes falling for resolution under the Consurmer Act.

36. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clouse in the afore-stated kind of
Agreements between the Complainants and the Builder cannot circumseribe
the jurisdiction of a Consumer Fora, notwithstanding the amendments made
Lo Section B of the Arbitration Act."

42. While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the Hon'ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 ded on
10.12.2018 has upheld the aforesaid judgement of NCDRC and asprovided
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be binding on all courts within the territory of india and
accordingly, the authority is bound by the aforesaid view. The releyvant para
of the judgement passed by the Supreme Court is reproduced bel

"25. This Court in the series af judgments os noticed above considersd the
provisions af Consumer Protection Act, 1986 as well as Arbitration Act. 9%
and laid down that complaint under Consumer Protection Act g«
Special remedy, despite there being on arbitration agreement the
proceedings before Consumer Forum hove to go on and ne error commitied
by Consumer Forum on refecting the application. There is reason for not
interjecting proceedings under Consumer Protection Act on the .ﬂT:ﬂg#h an
arbitration agreement by Act, 1996, The remedy under Consumer Froteguon
Act is @ remedy provided te a consumer when there is o defect in uny goods
or services. The complaint means any allegation in writing rrade by o
complainant has also been explained in Section 2(c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint by consumer as
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defined under the Act for defect or deficiencies caused by o service pravider,
the cheap and a quick remedy has been provided to the consumer which is

the object and purpose of the Act as noticed above.”
43. Therefore, in view of the above judgements and considering the

provisions of the Act, the autharity is of the view that complaina nts are well
within right to seek a special remedy available in a beneficial Act suich as the
Consumer Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertain the complaint and that the dispute
does not require to be referred to arbitration necessarily. In the light of the
above-mentioned reasons, the authority is of the view that the objection of

the respondent stands rejected.

F.Il Objections regarding force majeure

44. The respondent-promoter has raised the contention that the construction
of the tower in which the unit of the complainant is situated, has been
delayed due to force majeure circumstances such as orders ]:iasse-::t by
National Green Tribunal to stop construction during EIJIEEG‘I 6-2017-
2018, dispute with contracter, non-payment of instalment by allattees and
demonetization. The plea of the respondent is regarding vaﬁnusiinrders of
the NGT and demonetisation but all the pleas advanced in this :Igard are

the NCR

1
region were for a very short period of time and thus, cannot said to

devoid of merit. The orders passed by NGT banning construction

impact the respondent-builder leading to such a delay in the completion
The plea regarding demonetisation is also devoid of merit. Further, any
contract and dispute between contractor and the builder cannot be
considered as a ground for delayed completion of project as the allottee was
not a party to any such contract. Also, there may be cases where allottees
has not paid instalments regularly but all the allottees cannot be expected

to suffer because of few allottees. Thus, the promoter respondent gannot be
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given any leniency on based of aforesaid reasons and it is well settled

principle that a person cannot take benefit of his own wrong,
G. Findings on the relief sought by the complainant.

* Direct the respondent/builder to pay delayed possession ¢harges at
prescribed rate to the complainant from due date of delivery of
possession 23.01.2017 tlll date of final offer of possession
13.06.2019 in respect of booked unit.

45. In the present complaint, the complainant intends to continug with the
project and seeking delay possession charges at prescribed rate of interest

on amount already paid by him as provided under the provise to section
18(1) of the Act which reads as under:-

“Section 18: - Return of amount and compensation

18(1). If the promater fails to complete or is unable to give possession of an
apartment, plot, ar building, —

Provided that where an allottee does not intend to withdraw fram the
praject, he shall be paid, by the promoter, interest for every mn?m af
delay, till the handing over of the passession, at such rote as may be
prescribed.”

46. Clause 13.3 of the apartment buyer's agreement [in short, the agreement]
dated 04.04.2014, provides for handing over possession and same is

reproduced below: |

“13.3 Subject to Force Majeure, as defined herein and further subject to the
Allottees having complied with all its obligations under the ¢ anif
conditions of this Agreement and not hoving defoulted u F ony
provision(s] of this Agreement including but not limited to the Bimely
payment of all dues and charges including the total Sale Considemtion,
registration charges, stamp duty and other charges and also sutum':ia the
Allottees having complied with all formalities or documentatign os
prescribed by the Company, the company proposes to offer the posséssion
of the suid apartment to the allottees within a period of 42 monthg from
the date of approval of the Building plans and/or fulfilment af the
preconditions imposed thereunder ("Commitment Period”). The Allgttees
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further agrees and understands that the company shall additionally be
entitled to a period of 180 days {"Grace Peried”), after the expiry of the
said Commitment Period to allow for unforeseen delays beyand reasenahie
cantrol of the company.”

47, The apartment buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both builders /promoters and

buyers/allottee are protected candidly. The apartment buyer's agreement
lays down the terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder. It is in the
interest of both the parties to have a well-drafted apartment buyer's
agreement which would thereby protect the rights of both the builder and
buyer in the unfortunate event of a dispute that may arise. It should be
drafted in the simple and unambiguous language which may be understood
by a common man with an ordinary educational background. It should
contain a provision with regard to stipulated time of delivery of possession
of the apartment, plot or building, as the case may be and the right of the
buyer/allottee in case of delay in possession of the unit. In pre-RERA period
it'was a general practice amang the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner that
benefited only the promoters/developers. It had arbitrary, unﬂﬁ;teral. and
unclear clauses that either blatantly favoured the promoters/ de'aitlﬂpers or
gave them the benefit of doubt because of the total absence of clarity over
the matter. ‘

48. The authority has gone through the possession clause of the éreumeur..
At the outset, it is relevant to comment on the pre-set pnssﬂssiui clause of
the agreement wherein the possession has been subjected to ail kinds of
terms and conditions of this agreement and the complainant m:ii being in
default under any provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the promoter.
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The drafting of this clause and incorporation of such conditions are not onl y
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even g3 single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning The
incorporation of such clause in the apartment buyer's agreement by the
promoter is just to evade the liability towards timely delivery of subjoct unit
and to deprive the allottee of his right accruing after delay in possession,
This is just to comment as to how the builder has misused his dominant
position and drafted such mischievous clause in the agreement and the
allottee is left with no option but to sign on the dotted lines,

49. The respondent promoter has proposed to handover the pussession of the
subject apartment within a period of 42 months from the date of approval
of building plans andfor fulfilment of the preconditions imposed
thereunder plus 180 days grace period for unforeseen delays h'fpyund the

reasonable control of the company i.e., the respondent/promote :

50. The counsel for the respondent promoter argued that the dde date of
possession should be calculated from the date of fire schemrjapprnuai
which was obtained on 27.11.2014, as itis the last of the statutory approvals
which forms a part of the preconditions, The authority is of thELew that

the respondent has not kept the reasonable balance between his qu.-.'n rights

and the rights of the complainant/allottee, The respondent has irtfd ina

pre-determined and preordained manner,

51. On a bare reading of the clause 13.3 of the agreement, IlEthﬂmﬁ'H
apparently clear that the possession in the present case s linked to the
“fulfiliment of the preconditions” which is so vague and ambiguous in itself

Nowhere in the agreement it has been defined that fulfillment ol which
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conditions forms a part of the pre-conditions, to which the due date of

possession is subjected to in the said possession clause, If the said
possession clause is read in entirety the time period of handing over
possession is only a tentative period for completion of the construction of
the flat in question and the promoter is aiming to extend this fme periad
indefinitely on one eventy ality or the other. Mareover, the said clause is an
inclusive clause wherein the "fulfilment of the preconditions! has been
mentioned for the timely delivery of the subject apartment. It seems to be
Just a way to evade the liability towards the timely delivery of the subject
apartment. According to the established principles of law and the principles
of natural justice when a certain glaring illegality or E'r'regulant]' comes to
the notice of the adjudicator, the adjudicator can take cognizance of the
same and adjudicate upon it. The inclusion of such vague and ambiguous
types of clauses in the agreement which are totally arbitrary, onesided and
totally against the interests of the allottees must he Ignored and!msmrder.t
in their totality. In the light of the above-mentioned reasons, thqauthnntv
is of the view that the date of sanction of building plans ought to be taken as
the date for determining the due date of possession ol the unit in question
to the complainant.

5Z. By virtue of apartment buyer’s agreement executed between the parties
on 04.04.2014, the possession of the booked unit was to be deliv within
42 months from the date of approval of building plan (23.07.2013) which
comes out to be 23.01.2017 along with grace period of 180 days which s
not allowed in the present case.

53. Here, the authority is diverging from its earlier view ie. earlier the
authority was calculating/assessing the due date of possession from date
approval of firefighting scheme (as it the last of the statutory approval

which forms a part of the pre-conditions) ie., 27.11.2014 and the same was
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also considered /observed by the Hon'ble Supreme Court in Civil Appeal no
5785 of 2019 titled as 'IREO Grace Reaitech Pvt. Ltd. v/s Abhishek
Khanna and Ors.'

54. On 23.07.2013, the building plans of the project were sanctianed by the
Directorate of Town and Country Planning, Haryana. Clause 3 of the
sanctioned plan stipulated that an NOC/ clearance from the fire authority
shall be submitted within 90 days from the of issuance of the sanctioned
building plans. Also, under section 15(2]) and (3) of the Haryana Bire Service
Act, 2009, it is the duty of the authority to grant a provisional NOC within a
period of 60 days from the date submission of the application. The
delay/failure of the autherity te grant a provisional NOC cannot be
attributed to the developers. But here the sanction building plans stipulated
that the NOC for fire safety (provisio nal) was required to be obtained within
a period of 90 days from the date of approval of the building plans. which
expired on 23.10.2013. It is pertinent to mention here that the dewiupers
applied for the provisional fire approval on 24.10.2013 (as contented by the
respondents herein the matter of Civil Appeal no. 5785 of 20 IP titled as
'IREO Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and Drsg after the
expiry of the mandatory 90 days period got over. The appl[r:atlmi filed was
deficient and casual and did not provide the requisite. The re§pondents
submitted the corrected sets of drawings as per the NBC-2005 fife schemc
only on 13.10.2014 (as contented by the respondents herein theimatter of
Civil Appeal no. 5785 of 2019 titled as ‘IREO Grace Realtech Ltd. v/s
Abhishek Khanna and Ors.), which reflected the laxity of the developers
in obtaining the fire NOC. The approval of the fire safety scheme ok more
than 16 months from the date of the building plan approval i.e.l from
23.07.2013 to 27.11.2014. The builders falled to give any Explariatmn for
the inordinate delay in obtaining the fire NOC,
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55. Inview of the above the authority changed its stand and diverged from its
previous view of calculating the due date of possession from the date of fire
NOC as the complainant/allottee should not bear the burden of mistakes/
laxity or the irresponsible behavior of the developers/respondents and
seeing the fact that the developers/respondents did not even appl v for the
fire NOC within the mentioned time frame of 90 days. Itis a well settled law
that no one can take benefit out of his own wrong. In light of the above
mentioned facts the respondents/ promoters should not be allowed to take
benefit out of his own mistake just because of a clause mentioned i.o.,
fulfilment of the preconditions even when they did not even apply for the
same in the mentioned time frame. In view of the abovesmentioned
reasoning the authority has started to calculate the due date of possession
from the date of approval of building plans.

56. Admissibility of grace period: The respondent promoter hadl proposed
to hand over the possession of the apartment within 42 months from the
date of sanction of building plan and/or fulfilment of the préconditions
Imposed thereunder which comes out to be 23.01.2017. The respondent
promoter has sought further extension for a period of 180 days alter the
expiry of 42 months for unforeseen delays in respect of the said ;Imie-:t. The
respondent raised the contention that the construction of the project was
delayed due to force majeure conditions including demunetizﬂt?m and the
order dated 07.04.2015 passed by the Hon'ble NGT including others.

57. Demonetization: It was observed that due date of possession as per the
agreement was 23.01.2017 wherein the event of demonetizati . occurred
in November 2016, By this time, major construction of the respondents’
project must have been completed as per timeline mentioned in the
agreement executed between the parties. Therefore, it is apparent that

demonetization could not have hampered the construction activities of the
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respondents’ project that could lead to the delay of more than 2 years. Thus.

the contentions raised by the res pondents in this regard are rejected.

8. Order dated 07.04.2015 passed by the Hon'ble NGT: The arder dated
07.04.2015 relied upon by the respondent promoters states that

“In these circumstances we hereby direct state of ULP, Nofda ond
Greater NOIDA Authority, HUDA, State of Haryana and NCT, Beihi te
immediately direct sloppage of construction octivities of all the
buildings shown in the report as well as at other sites wherever,
construction is being carried on in violation to the direction of NGT
as well as the MoEF guideline of 2010,

39. A bare perusal of the above makes it apparent that the above=said order
was for the construction activities which were in violation of the NGT
direction and MoEF guideline of 2010, thereby, making it evident that if the
construction of the respondents’ project was stopped, then it was due to the

own wrongs/faults /deficiencies. Also, the allottee should not be allowed to

fault of the respondentitself and cannot be allowed to take advaitage of its
suffer due to the fault of the respondent/promoter. It may be stated that
asking for extension of time in completing the construction is not i; statutory
right nor has it been provided in the rules. This is a concept which has been
evolved by the promoter themselves and now it has become a very common
practice to enter such a clause in the agreement executed : een the
promoter and the allotee. It needs to be emphasized that furavaiilfg further
period for completing the construction the promoter must make out or
establish some compelling circumstances which were in fact yond his
control while carrying out the construction due to which the completion ol
the construction of the project or tower or a block could not be completed
within the stipulated time. Now, turning to the facts of the present case the
respondent promoters has not assigned such compelling reasons as to why

and how they shall be entitled for further extension of time 180 days (n
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delivering the possession of the unit. Accordingly, this grace period of 180

days cannot be allowed to the promoters at this stage.

60. Admissibility of delay possession charges at pmsn‘ihile& rate of
interest: The complainant is seeking delay possession charges at the rate
of 18% p.a. hawever, proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has heﬂnjprescribcd

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rute 15. Prescribed rate of interest- [Provise to section 12, section 14

and sub-section (4) and subsection (7] of section 19] '

(1) For the purpose af, proviso to section 12; section 18 and sub-§ections
(4) and (7] of section 19, the "Interest ot the rate prescribed “shall be
the State Bank of India highest muargina! cost of lemding rate =21,

Provided thot in case the State Bank of Indiu marginalicost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of Indig ma v fix from
time to time for lending to the general public.

61. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the presmlied rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases. The Haryana Real Estate Appellate Tribunal in
Emaar MGF Land Ltd. vs, Simmi Sikka observed as under: - |

"64. Taking the case from gnother angle, the allottes was aaly Enrir:ea' tir
the delayed possession charges/interest anly at the rate of Rs 15/- 5. fi
per month as per clause 18 of the Buyer's Agreement for the period bf such
delay: whereas, the promater was entitled to interest G 249 per ganum
compounded at the time of every succeeding instalment for the delo yed
payments. The functions of the Authority/Tribunal are to safegudrd the
interest of the aggrieved person, may be the allottee or the promoter. The
rights of the parties are to be balanced and must be equitable The fater
cannat be allowed to take undue advantage of his dominate posittonland to
exploit the needs of the homer buyers. This Tribunal is duty bound bo toke
into consideration the legisfative intent Le, to protect the (nterest of the

Page 26 of 30



EJ%% | Complaint No. ﬁn;g-z of 2022

- —

consumers/aliottees in the real estate sector. The clauses of the Buyer's
Agreement entered into between the parties are one-sided, unfair and
unreasonabie with respect to the grant of interest for delgyod £5iEn,
There are varipus other clauses in the Buper's Agreement which give
Sweeping powers to the promater to cancel the alletment and forfeit che
amount paid. Thus, the terms and conditions of the Buver's Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable and the same
shall constitute the unfair trade practice on the part of fhepmmm:eq'-. These
tvpes of discriminatory terms and conditions af the Buyer’s ﬂgraem?ﬂt will
not be final and binding.”

62. Consequently, as per website of the State Bank of lIndia e,

https://sbi.co.in, the marginal cast of lending rate (in short, M%.‘LFI] as on

date 08.09.2023 is 8.75%,. Accordingly, the prescribed rate of interest will
be marginal cost of lending rate +294 ie. 10.75% per annum.

63. The definition of term 'intarest’ as defiried under section Z{IHEI, of the Act
provides that the rate of interest chargeable from the allottee by the
promater, in case of default, shall be equal to the rate of Interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za] “interest” means the rates of interest payable by the promoter pr the
allottes, as the case may be.
Explanation. —For the purpose of this clause—
{i) the rate of interest chargeable from the allottes by the promager, in
case of defuault, shall be equal to the rate of interest whigh the
promoter shall be liable to pay the allottes, in cage aof default;
(i} the interest payoble by the promuoter to the allattee shall be the
date the promaoter received the amount or any part thereof il the
date the amount ar part thereaf and interest thereon is refundell, and
the interest puyable by the allottes to the promater shall be from the
date the allottee defaults in payment to the promoter tll the dote it
i5 payi;”
64. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate ie, 10.75% by the respondent/promater
which is the same as is being granted to the complainant in case of delay

possession charges.
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65. On consideration of the circumstances, the evidence and other record and

Bb.

submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the provisions of the Act By virtue of
apartment buyer's agreement executed between the parties on $4,{] 4.2014,
the possession of the booked unit was to be delivered within 42 months
from the date of approval of building plan (23.07.201 3) which comes out to

be 23.01.2017 [inadvertently mentioned as 27.11.2018 in the proceeding

dated 08.09.2023). The grace period of 180 days is not allowed in the
present complaint for the reasons mentioned above. Accordingly, non.

compliance of the mandate contained in section 1 1(4) (a) read with proviso
to section 18(1] of the Act on the part of the respondent is established. As
such the complainant is entitled to delayed possession charges at the
prescribed rate of interest ie, 10.75% p.a. for every month of delay on the
amount paid by them to the respendent from due date of possession
1.e,23.01.2017 (j i ing
dated 08.09.2023) till offer of possession of the booked unit e, 13.06.20149
plus two months which comes out to be 13.08.2019 as per themesu to
section 18(1)(a) of the Act read with rules 15 of the rules,

* Direct the respondent to execute and register the conveyance
deed of the booked unit.

With respect to the conveyance deed, the provision has been made under
clause 14 of the buyer's agreement and the Section 17 (1] of thf* Act deals
with duty of promoter to get the conveyance deed executed and ti:c same is
reproduced below:

“17. Transfer of title.-

{1). The promuoter shall execute a registered comveyunce deed in
favour of the allottee along with the undivided proportionale title
i the common areas to the associotion af the allottees or the
competent authority, as the case may be, and hand over the physical
possession of the plot, apartment of building, as the case ma v be, to
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the allottees and the common areas to the wisociation of the
aliottees or the competent authority, as the case ma iy be, in ¢ real
estate profect, and the ather title documents pertaining thereto
within specified period as per sanctioned plans as provided under.
the local laws:

Frovided that, in the absence of any local law, conveyance deed in|
favour of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section shall be
carried out by the promoter within three months from date of (s5ue
of occupancy certificote.”

67.As the respondent builder has obtained the OC of the unit on 31.05.2019

and has offered the possession to the complainant on 13.ﬂﬁ:.2[:1'3'r. The

respondent/ promoter is directed to get the conveyance deed of _the allotted
unit executed in the favour of complainant in term of section 17{1) of the
Act of 2016 on payment of stamp duty and registration tharges as

applicable.

H. Directions of the authority

68. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of pbligations

cast upon the promoter as per the function entrusted to the autherity under

section 34(f):

The respondent is directed to handover physical possession of the
subject unit within 60 days from the date of this order as
accupation certificate of the project has already been abtained by
it from the competent authority.
The respondent is directed to pay interest at the prescribed rate of
10.75% p.a. for every month of delay from the dde date of
possession Le, 23.01.2017 till offer of possession of the booked
unit after obtaining occupation certificate plus two months i.c.,
13.08.2019 as per the proviso to section 18(1)(a) of the Act read
with rules 15 of the rules.
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Lii.

iv,

Vi.

vii,

69. Complaint stands disposed of

70. File be consigned to registry.

Pated: 08.09.2023

The respondent is directed to pay arrears of interest accrued
within 90 days from the date of order.,

The complainant is also directed to pay the outstanding dues, ifany
after adjustment of delay possession charges. |

The rate of interest chargeable from the allottees by the promoter,
in case of default shall be charged at the prescribed ratel.e., 10.75%
by the respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottees, in case of
default i.e., the delayed possession charges as per sectipn 2 (za) of
the Act.

The respondent/ promoter is directed to get the conveyance deed
of the allotted unit executed in the favour of complainant in term of
section 17(1) of the Act of 2016 on payment of stntrfp duty and
registration charges as applicable.

The respondent shall not charge anything from the complainant
which is not part of the builder buyer agreement.

3 uma ra
Member

Haryana Real Estate Regulatory Authority, Gurugram
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