B HARERA
) GURUGRAM Complaint No. 1346 & 1347 of 2021

" -

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Order pronounced on: 13.09.2023

Name of the Builder Vipul Ltd.

Project Name Vipul Business Park, Sector
48, Gurugram, Haryana

S. No. Complaint No. Complaint Title Attendance

1. 1346/2021 Mr. Amanjeet Singh Mr. Geetansh

Gambhir and Mrs. Aster Nagpal
Stesekhose Vs M/s Vipul Mr. Vijay Pal

Ltdiiaie &4 Chauhan
2 1347/2021 “Mr. Gaurav Gambhir vs. Mr. Geetansh
M/S Vipul Ltd. Nagpal
Mr. Vijay Pal
Chauhan
CORAM:
Shri Ashok Sangwan Member |

ORDER

This order shall dispése 2 complaints titled as above filed before this
authority in form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the Act”) read with rule 28
of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be responsible
for all its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se between parties.
4
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Complaint No. 1346 & 1347 of 2021

The core issues emanating from them are similar and the complainantin the
above-referred matters had executed a BBA with the respondent for the
purchase of units in the project, namely, Vipul Business Park being
developed by the same respondent/promoter i.e., Vipul Limited. The terms
and conditions of the BBA form the fulcrum of the issue involved in all these
cases about failure on the part of the promoter to issue timely possession of

the units in question and seeking award of delayed possession charges.

i\w

The details of the complaints, reﬁjﬁ. fﬁw

§§ unit no., date of BBA, possession

clause, the due date of possession, the offer of possession, total sale

consideration, the amount paid L;ip,.:_éndz.-’refliéfs sought are given in the table

AT
below:

Sr. | Complaint Reply gﬁﬂt No. Date of Due date Total sale Relief ]

: status | andarea | execution consideration| Sought

no | no./title/ A of

date of filin admeasurin of A Smamt
¥ g g apartment  possession paid by the
the complaint (Carpetarea) buyer's | mefer c_bf Complainant
1 . ossession (s) and
| agreement, St
waived off.

1. CR/1346/2021 | Reply 812,8th floor. 702.03.2019 | Duedate: Total sale | i.0Offer of
Titled “Mr. received 2352 sq. ft. 02.03.2021 consideration | possessio
Amanjeet Singh a: ! Offer of ol e ‘
Eudblic ond 04.02.20 2 P 1,64,36,294/- i DPC |

22 possession: :
Mrs. Aster Notissied Amount paid: il Not ‘
Stesekhose vs. Rs. charise ‘
M/s Vipul Ltd. 85,00,000/- HVAT, :
Date of filing it Advance i
complaint: e maintenan |
08.03.2021 ce ‘
Rs.
charges,
7936293/ | pms, Not |
P
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sign
indemnity
bond.
CR/1347/2021 | Reply 224, 2nd floor. 15.02.2019 Due date: Total sale | i. Offer of
Titled “Mr. received 1738 sq. ft. 15.02.2021 consideration | possessio
Chibva on: L . : Rs. | n.
Gambhir  vs. 2:'02‘20 o 1,2145526/- | ;; ppc
M/S Vipul Ltd.” NbE e Amount paid: i Not
Date of filing Rs. charge
complaint: N 30,00,000/- | HVAT,
08.03.2021 0 chalit T 2 il Advance
waived off: o
" ce
&, \ Rs. charges, .
/ RN ) : 91,45526/- | |gMs, Not
§ e sign
w indemnity
: v ; “N 2 bond.

%9 : \
The aforesaid complaints were filed by ‘the complainant against the
promoter on account of violation of BBAs, éxecuted between the parties
inter se in respect of the purchase of units for seeking award of possession,

and delayed possession charges.

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance with the obligations cast upon the promoters, the allottee(s) and
the real estate agents under the Act, the rules and the regulations made

thereunder.
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The facts of both the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/1346/2021 titled “Mr. Amanjeet Singh Gambhir and Mrs. Aster
Stesekhose Vs M/s Vipul Ltd.” are being taken into consideration for

determining the rights of allottee(s) qua delay possession charges inter alia.

Unit and project-related details

The particulars of the project, tt;_g;édéﬁail'sféf sale consideration, the amount

paid by the complainants, the ?ﬁ”

:\ !;".

e qf ‘proposed handing over of the
possession, and the delay period, 1f any, have been detailed in the following

tabular form: / e

CR/1346/2021 titled as “Mr. Amanjeet Singh Gambhir and Mrs. Aster
Stesekhose Vs M/s Vipul Ltd.”

Sr. No. Particulars Details
1 Name of the pro'jé'ct:, “Vipul . Business Park”, Sector 48,
Gurugram, Haryana
2. Project area 3.644 acres
3 Nature of  the|Commercial Complex
project “
4, DTCP license no.|554-608 of 2006 dated 24.03.2006
and validity status (As per page 55 of the complaint)
5. Name of licensee Sh. Naresh Kumar and 54 others
6. RERA Registered/ | Not Registered

not registered

7. Unit no. 812,8t floor
(As per page 29 of the complaint)
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Complaint No. 1346 & 1347 of 2021

8. Unit area | 2352 sq. ft.
admeasuring (As per page 29 of the complaint)
9. Date of building | Not mentioned
plans
10. Date of execution of | 02.03.2019
agreementtosell | (Aqper page 27 of the complaint)
8 Possession clause | 15 Possession
The' vendor proposes to hand over the
possession within 24 months from the date
of ’thls agreement or approval of
.coml:ﬂeflon of building plans by the
A\ ‘competent authority, whichever is later.
ﬁ’age 35 of the' complamt)
12.  |Due  date’ | of |02.03.2021
poRIRgan | & (calculated from the date of the agreement
(As the date of approval of the building plan
is not mentioned in the file )
13. | Total “sale | Rs.1,64,36,294/-
consideration “I"(As.per page 51 of the complaint)
14. Amount paldby the | Rs.-85,00,000 /|
complainants (As per Page No. 32 of the complaint)
Amount waived off by the builder:
Rs. 79,36,293/-
(As per Page No. 53 of the complaint)
15. Occupation Received on 01/06/2016
certificate (As per Page No. 54 of the complaint)
/Completion
certificate
16. Offer of possession | Not offered
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B. Facts of the complaint:

8.

10.

11,

12.

13.

In 2013, the respondent company issued an advertisement announcing a
“commercial complex” called “Vipul Business Park” situated at Fazilpur
Jharsa, Gurugram, Haryana and thereby invited applications from
prospective buyers for the purchase of allotments in the said project.
Respondent confirmed that the project had got building plan approval from
the authority.

That the complainants had investe(’i?a?l?fgeaconSideration of their savings to

_;_ﬁOndent's project “Vipul Business

Park” at Sector-48, Gurugram Haryg‘na

-

B i" :
That the complainants were caught in theweb of false promises of the agents

of the respondent company, and paid a total consideration of Rs.85,00,000/-
and duly executed the buyer’s agreement dated 02.03.2019.

After negotiation with the respondent the complainants were awarded a
waiver of amount Rs. 79,36,294 /- | by the respondent vide letter dated
26.03.2019. |

The complainants were shocked to know that the occupation certificate to
the Vipul Business Park for this Commerc1al space has been granted by the
office of District Town and Country Planning Vide Memo ZP/274-A/SDBS/
2016/ 11113 dated 01/06/2016 and the complainants have not been

offered the possession till date.

The complainants had issued a legal notice demanding the possession of the
aforementioned unit along with the monetary compensation for the delay in
handing over the possession of the said allotment. However, the

complainants never received any response to the same.
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14. The actions of the respondent, particularly the act of collecting huge

amounts of money from the complainants and not delivering the requisite

service within the specified period amounts to unfair trade practice. The

respondent must abide by the terms of the buyer’s agreement in the first

instance, when in fact the respondent is willing to impose a heavy interest

for failure/delay in paying installments.

15. The complainants have applied for the said commercial space so that they

would be able to work therein. This delay has resulted in a lot of mental

agony for the complainants whoiﬁ‘ggtb look for an alternative.

b o R
SRR

C. The relief sought by the complainants:

16. The complainants have sought tl‘i:é follong reiief(s):

i.

ii.

iil.

iv.

Vi.

Direct the respondent to issue an offer of possession and hand over
possession once itisready inall'aspects.and with facilities as promised
in the brochure.l _

Direct the respondent to i";pay the balance amount due to the
complainants from the.respondent on account of the interest.

Direct the respondent to not charge anything that is not part of the
BBA suchasa ﬁxgd%ﬁepogt of HVAT.

Direct the respondent to not ask for Advance monthly maintenance
charges for 12 months.

Direct the respondent to not ask for Interest-free maintenance
security.

Direct the respondent to not force the complainants to sign any

indemnity cum undertaking.

D. Reply by the respondent
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GURUGRAM Complaint No. 1346 & 1347 of 2021

17. The respondent is one of India’s leading real estate companies. One of its
marvelous projects is the “VIPUL BUSINESS PARK”, Sector 48, Sohna Road,
Gurugram, Haryana for which the respondent has been granted an
occupation certificate by the Directorate, Town and Country Planning,

Haryana.

18. The complainants approached the respondent, making inquiries about the

project, and after thorough due di-li_ggggg sought to book an apartment in the

said project vide application date(ﬂg 3. )3.2016. In March, 2019 a flat buyer’s
agreement was executed between the complainants and the answering

respondent.

19. On the application of Ehg::f;éﬁlplainants, a co.mme'g‘éial space bearing no. 812
measuring 218.51 sq.l;nfll_{eters (2352 sq. ft) was allotted in their name in the
aforesaid project. It is :fuftherkgpbmitted that the complainant has paid only
Rs. 85,00,000/- (Rupees E‘i?é\ﬁty-Five”fLakh; only) to the answering

respondent.

20. That the complaint in"hand cannot beidecide'ﬂ in summary procedure as
prescribed under the Real Estate (Regulation.and Development) Act, 2016
as there are some complicated issues involved in the complaint. That
complainants failed to bring in evidence of the receipts against payment
made by it to the respondent and other relevant documents which can be
proved only by summoning the necessary witnesses, examination, and
cross-examination of the complainants and other witnesses. It is further

submitted that the dispute between the parties requires detailed
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22,

23,

24.

& SURUGRAM Complaint No. 1346 & 1347 of 2021

investigation, evidence, and detailed examination and cross-examination of
the parties as per the procedure settled under the Code of Civil Procedure,
1908, and the Indian Evidence Act. It is settled law of the land that where the
dispute between the parties requires extensive evidence and examination of
the parties, then only the civil court has jurisdiction to try and decide the

dispute between the parties.

That the complainants have not appf@t‘fhed this Authority with clean hands

and are misusing the process 1q§5];he{};1,,aw to extort money from the

\Co?‘
.v)’:

respondent. It is submitted that eqmty begets equity and a person seeking

equitable relief must come W1th clean hands before the Authority.

The flat buyer's agréement provides for the resolution of disputes by
Arbitration. The above clause of this concluded agreement obliges the
complainants to seek recourse for any grievance, dispute, or claim through

arbitration only. It is submitteﬁ that by the arbitration clause, the

That FBA must be read in its entirety. It'is settled law that parties to an
agreement cannot be allowed to adopt pick and choose the clauses of the
agreements which are suitable to them. The complainants are relying on the
clauses of FBA which are in their favor, however, on the other side they are

disputing the other clauses of the agreement which are not in their favor.,

That the complaint filed by the complainants is not maintainable given the
settled law in a plethora of decisions of the Hon’ble Supreme Court, whereby

it has categorically been laid down that the agreed clauses of the contract are
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binding on the parties and the courts shall not interfere with the terms and

conditions agreed to between the parties. The Hon'ble Supreme Court of
India in the judgment in Secretary, Bhubaneswar Development Authority
Versus Susanta Kumar Mishra reported as [V (2009) SLT, 242], has been
pleased to hold that the parties are bound by the unchallenged terms of the
contract. The Hon’ble Supreme Court of India in the matter titled; PUDA
(Chief Administrator) and Another Versus Mrs. Shabnam Virk reported as Il
(2006) CPJ] 1 (SC), has held that an angtt‘“ee would be bound by the terms and
conditions contained in the allotment letter agreed by him. The Hon'ble
Supreme Court of Indla ﬁas beé‘n p’Ieased to lay down the principles in
Bharati Knitting Company Vs. DHL WDI‘]dWlde Express Courier Division of
Airfreight Ltd., reported as 11 (1996) CP] 25 (SC), wherein it has been held

that the parties are bound by the terms and conditions of a contract.

That the present complaint isnotmaintainable and the Hon'ble Regulatory

Authority has no jurisdiction whatsoever to decide the present complaint.

That the complaint filed by the complainants pertains to the compensation.
The complaint was required to be filed before the Adjudicating Officer under
rule 29 of the compeneation rules. As per section 31 of the Act, the aggrieved
person may file the complaint before the Authority or the Adjudicating
Officer as the case may be for any violation and contravention of the
provisions of the Act or the Rules and Regulations made there under, but the
above provisions show that the Authority and Adjudicating Officer have their

separate scope as prescribed in the Act and the Rules. The Adjudicating

Page 10 of 24



27,

28.

29.

& HARERA
& GURUGRAM Complaint No. 1346 & 1347 of 2021

Officer is empowered to adjudicate the compensation under sections 12, 14,

18, and 19 of the Act, which is to be determined as per the factors provided

in section 72 of the Act.

There was not any occasion to which the complainant was shocked to know
that the occupation certificate for the project had been granted. It is wrong
and denied that the office of District Town and Country Planning has granted

the occupation certificate. It is out -fo__p_la-ce. to mention here that the project

e

@5eratlon since 2016 much before the

¥ TATEN (s
i ><w‘2v\-. »

booking application filed b'}f_:t"th-'ql._éﬁg\ﬁpllaina;pts for allotment of the

in question has been occupied and i

.~ = e

commercial space in his name.

The delivery of the Flat is subject to the payment of the entire sale
consideration. The cgtﬁﬁlainants. have themselves failed to prove the
amount to total sale consideration, even in tile entire complainant the
complainant has failed toﬂ préNe hﬁw much afnouht the complainant has paid
toward sale consideration to the “answering Respondent. Hence, the

complaint deserves to be “dismigseii on this sole ground alone.

Jurisdiction of the authority:

The plea of the respondent regarding the rejection of the complaint on the
grounds of jurisdiction stands rejected. The authority observes that it has
territorial and subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be the entire Gurugram District for all purposes
with offices situated in Gurugram. In the present case, the project in question
is situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.Il Subject matter iurisdiction

Section 11(4)(a) of the Act, 20’116*’;9 utdes that the promoter shall be

responsible to the allottee aS’per thé agreemem; for sale. Section 11(4)(a) is

LT P" L i

reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities, and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees; or.the.common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functi0ns of the Ailth’i:irity:

34(f) of the Act provideﬂo ensure compliance with the obligations cast upon
the promoters, the allottees, and the real estate agents under this Act and the
rules and regulations made thereunder.

So, given the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of obligations
by the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later stage.

Objection regarding complaint not being maintainable due to the

presence of arbitration clause in the agreement between the parties.
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33.

GURUGRAM Complaint No. 1346 & 1347 of 2021

The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains a dispute resolution mechanism clause

to be adopted by the parties in the event of any dispute.

The authority thinks that the jurisdiction of the authority cannot be fettered
by the existence of an arbitration clause in the agreement as it may be noted
that section 79 of the Act bars the jurisdiction of civil courts about any matter
which falls within the purview of the authority or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-arbitrable
YRR A A

i phiet e

seems to be clear. Section 88 of th_é_{%c_t _S;ys that the provisions of this Act
shall be in addition to anci ndt in (':hlefgéétion of:the provisions of any other
law for the time being in fgrce. Tlilce authority further puts reliance on the
catena of judgments o}f the Hor;_jble Supreme Court, particularly in National
Seeds Corporation Lfmffed v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC
506, followed by Aftab .S'ingh 'and Ors. v. Emaar MGF Land Ltd and Ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, by the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) wherein it
has been held that the remedies provided under the Consumer Protection
Act are in addition to and not in derogation of the other laws in force.
Consequently, the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. It was also held in the latter case that the arbitration clause in

agreements between the complainant and builder could not circumscribe

the jurisdiction of a consumer.
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While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration clause in
the builder buyer agreement, the Hon’ble Supreme Court in a case titled M/s
Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgment of NCDRC and as provided
in Article 141 of the Constltutlon of Indla the law declared by the Supreme
Court shall be binding on all courts w1th1n the territory of India and

v\ Mw-..

accordingly, the authority is bound by the aforesald view.

Therefore, given the above ]udgments and considering the provisions of the
Act, the authority is of the view that the complamant is well within the right
to seek a special remedy available in a beneficial Act such as the consumer
Protection Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority has the requisite
jurisdiction to entertain the Eomplairﬁ and that the dispute does not require
to be referred to arbitration. In the light of the above-mentioned reasons, the

authority is of the view that the objection of the respondent stands rejected.

Findings on the relief sought by the complainant:

Direct the Respondent to issue an offer of possession and hand over
possession once it is ready in all aspects and with facilities as promised

in the brochure.

The buyer’s agreement was signed between the complainants and the

respondent in March 2019. As per the said agreement, the complainants
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were allotted a commercial unit for a total sale consideration of Rs.
1,64,36,294/-. Out of which, a sum of Rs. 85,00,000/- has been paid by the
complainants at the time of booking itself as per clause 5 of the said
agreement. Furthermore, the complainants have annexed a letter dated
26.03.2019 whereby the respondent has waived off the remaining payment
of Rs. 79,36,293/- thereby showcasing that the entire total sale
consideration has been paid. Furthermore, the occupation certificate of the
commercial complex in question has already been obtained by the
respondent-builder  on 010 by Memo no. ZP-274-
A/SD(BS)/2016/11113. However}

complainants which is a clear -w*oégﬁgmgf-_58c~17(1] of the Act of 2016. Sec-

‘the same has not been handed over to the

17(1) of the Act of 201§*iﬁs;rgproc¥l@§nédz éf;,__;inderffo-r ready refrence:

“17 (1) The promoter shall execute a registered conveyance deed in

favor of the allottee along with the undivided proportionate title in
the common areas to.the association of| the allottees or the
competent authority, as the case may be, and hand over the
physical possession of the plot, apartment or the building, as the
case may be, to the allottees and thé'"cfommon areas to the
association of the allottees or the:competent authority, as the case
may be, in a real estate project, and the other title documents
pertaining thereto within the specified period as per sanctioned
plans as provided under the local laws:

Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section shall be
carried out by the promoter withinthree months from date of issue
of occupancy certificate.”

Therefore, in view of the factual as well as legal provisions, the respondent
is directed to handover physical possession of the subject unit within a
period of 60 days after making a valid offer of possession and thereafter

execute a conveyance deed in their favor on payment of registration charges.

3
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F.2 Direct the respondent to pay the balance amount due to the

complainants from the respondent on account of the interest.

38. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, — AR

...........................

gf;g,._ > ':_’;‘
Provided that where an allottee dogi‘fﬁéﬁffhfghd to withdraw from the project, he shall
be paid, by the promoter, interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed,”

39. Clause 15 of the buyﬁffg agreem;;@t--mbvidqs for the handing over of

possession and is reproduced below:

“15. That the possession of the said Premises is proposed to be
delivered by the VENDORS to the VENDEE(S) within 24 months
from the date ofithis Ag-:_’_eemént or Approval of completion building
plans by the competent-Authority, whichever is later If the
completion of the said Building is- delayed by reason of non-
availability of steel and/or.cement or-other building materials, or
water supply or electric power or Slow.down, strike or due to a
dispute with the.construction agency emplbyed by the VENDORS,
lock out or civil commotion or by reason of war of enemy action
terrorist action.or earthquake or any act of God or non-delivery of
possession is as result of any Act, Notice, Order, Rule or Notification
of the Government and/or another Public or Competent Authority
or due to delay in action of building / zoning plans/ grant of
completion / occupation certificate by any Competent Authority or
for any other reason beyond the control of the VENDORS, the
VENDORS shall be entitled to extension of time for delivery of
possession of the said Premises. The VENDORS, as a result of such a
contingency arising, reserves the right to alter or vary the terms
and conditions of this Agreement or if the circumstances beyond the
control of the VENDORS so warrant, the VENDORS may suspend the
Scheme forsuch period as it might consider expedient.”
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40. Admissibility of delay possession charges at prescribed rate of interest:

41.

42.

43.

Proviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso ta&&ﬁ: 1 12; section 18; and sub-sections
(4) and (7) of section 19, the “interestat the rate prescribed” shall be the
State Bank of India highest marg_zghf cost of lending rate +2%.:

Provided that in case'the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which.the State Bank of India may fix from time to time
for lending to the general public.

The legislature in its :’_'Wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so deter:minéq by t_be legislature, is reasonable
and if the said rule is followed to-award thé interest, it will ensure uniform

practice in all the cases

Consequently, as pe_"r'wftfhe website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e.,, 13.09.2023 is 8.75%. Accordingly, the prescribed rate of interest

will be the marginal cost of lending rate +2% i.e., 10.75%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the
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srate

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(1) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be liable
to pay the allottee, in case of default;

(1) the interest payable by the promoter to the allottee shall be from the date the
promoter received the amount or.any part thereof till the date the amount or
part thereof and interest thereon-is refunded, and the interest payable by the
allottee to the promoter sh;%" ¢ from the date the allottee defaults in payment
to the promoter till the dateit: k’gadé’

44. Therefore, interest on the delay payments.from the complainants shall be
g AP |

45.

charged at the prescribéd_ rate i'f.é_.,_.l 1075% by the respondent/ promoter
which is the same as:fis: =béing granted to-it in case of delayed possession

8 4

charges.

On consideration of the 'cirelimstances, the documents, submissions made by
the parties and based on the- findings of the authority regarding
contravention as per E.}fogsions of rule 28(2),the Authority is satisfied that
the respondent is in cgntravem:ion of the provji'sions of the Act. By virtue of
clause 15 of the agreement ==§:xecuted between the parties on 02.03.2019, the
possession of the subject apartment was to be delivered within 24 months
from the date of execution of buyer’s agreement. Therefore, the due date of
handing over possession was 02.03.2021. The respondent has failed to
handover possession of the subject apartment till date of this order.
Accordingly, it is the failure of the respondent/promoter to fulfil its

obligations and responsibilities as per the agreement to hand over the
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48.
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possession within the stipulated period. The authority is of the considered

view that there is delay on the part of the respondent to offer of possession
of the allotted unit to the complainants as per the terms and conditions of

the buyer’s agreement dated 02.03.2019 executed between the parties.

The respondent/promoter is under an obligation as per section 17 of Act to
get the conveyance deed executed in favour of the complainants. Hence,

respondent is directed to execute the ~conveyance deed in favour of

complainants within three months fro the date of issuance of occupation

o
03 .,..___g_(; N

certificate.

Accordingly, it is the failure oi"éh;e':promoter to fulfil its obligations and
responsibilities as per the agreement dated 02.03.2019 to hand over the
possession within the stlpulated period. Arcordmgly, the non-compliance of
the mandate contamed in.section 11(4)[3) read with proviso to section
18(1) of the Act on the part of the respondent is established. As such, the
allottees shall be paid, by the promoter, interest for every month of delay
from due date of posse‘ssiéﬁn 1e,0 2.03.2021 ti_ll'the date of offer of possession
plus 2 months or actual handing over of possession, whichever is earlier; at
prescribed rate i.e., 10.75 % p.a. as per proviso to section 18(1) of the Act

read with rule 15 of the rules.

Direct the respondent to not charge anything that is not part of the BBA

such as fixed deposit of HVAT.

In the instant case, no offer of possession has been made by the respondent,

moreover no such demand has yet been raised by the respondent upon the
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complainant therefore no cause of action has arisen to address the aforesaid
relief prayed. Furthermore, the law relating to the applicability of HVAT,
GST, and other taxes has been clearly laid down in the CR/4031/2019 and
others. As per the law established, the HVAT shall not be applicable post
30.06.2017 since the applicability of GST since 01.07.2017. In the instant
case, the BBA was signed on 2rd March 2019 and its due date of possession

arrives at 2nd March 2021, at this time the GST had come into force therefore

the HVAT shall not be applicable. i T

49. The clause related to._rg"}i\dvance monthly:charges” has been articulated in

EE

clause 36(e) of the saié BBA. The relevant portion of the said clause is

reproduced below:

“36(e) The maintenance charges shall become payable by the
VENDEE(S) in advance every month within 5 days of the demand
by the VENDORS or the maintenance agency permitted by the
VENDORS. In case the VENDEE(S) fails to pay the Total
Maintenance Charges by due date or within the period mentioned
in the notice, the VENDORS or its Nominee including any other
Body or Association of the VENDEE(S) constituted in terms of
Haryana Apartment Ownership Act shall be entitle to levy interest
at the rate of 18% per annum over the outstanding amount till
demand for the next month is raised. In case default in payment is
committed by the VENDEE(S) in timely payment for the second
month alongwith interest and arrears of previous month, in that
event the VENDORS or its Nominee including any other Body or
Association of the VENDEE(S) constituted in terms of Haryana
Apartment Ownership Act shall be entitled to appropriate these
charges from the said Security Deposit. The amount if
appropriated out of Security Deposit shall be reimbursed by the
VENDEE(S) within 15 days of intimation sent to VENDEE(S)
communicating such appropriation. This shall be without
prejudice to the rights reserved by the VENDORS in clause 21 (b)
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of the Agreement. The VENDEE(S) also undertakes to deposit with
the VENDORS or its Nominee including any other Body or
Association of the VENDEE(S)"

From the aforesaid clauses, it is evident that the buyer is under an obligation

to pay advance monthly charges as prescribed.

It is a settled law that the respondent is right in demanding advance
maintenance charges at the rate prescribed therein at the time of offer of
possession. The issue relating to th,e_demand of Advance maintenance

charges has already been dealt W;t [;)iy tl';ls ‘Authority in complaint bearing

)

no. CR/4031/2019 and others tltled‘.-_. Varun Gupta vs. Emmar” in which it
was held that the respondent 's_h;lef not dg_manﬂ the advance maintenance

charges for more thant ohe (1) ye@ar-from the allottee even in those cases

the AMC has been demande__d for more than a year.

F.5 Direct the respondent to not ask for Interest-free maintenance security.

Be,

The issue relating to the demand-for Interest-free maintenance security has
already been dealt with by this Authority in complaint bearing no.
CR/4031/2019 and others titled “Varun Gupta vs. Emmar” in which it was

observed that:

“It is held that the promoter may be allowed to collect a
reasonable amount from the allottees under the head
“IFMS”, However, the authority directs that the promoter
must always keep the amount collected under this head in
a separate bank account and shall maintain that account
regularly in a very transparent manner. If any allottee of
the project requires the promoter to give the details
regarding the availability of IFMS amount and the interest
accrued thereon, the promoter must provide details to the
allottee. It is further clarified that out of this IFMS/IBMS,
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no amount can be spent by the promoter for the
expenditure it is liable to incur to discharge its liability and
obligations as per the provisions of section 14 of the Act.”

F.6 Direct the respondent to not force the complainants to sign any

53.

indemnity cum undertaking.

The law regarding signing of indemnity cum undertaking is well settled. An
undertaking/ indemnity bond given by a person thereby giving up their
valuable rights must be shown to _hgvg.-been executed in a free atmosphere
and should not give rise to any suspiejﬁnlfa slightest of doubt arises in the
mind of the adjudicator that sucﬁ%ﬁn é’é‘ieement was not executed in an
atmosphere free of doubts andsusplr:lons,the same would be deemed to be
against public policy e%ﬁdéw'ould also an:l.'o.unt to unfair trade practices. No
reliance can be placefd;pﬁ any.such indémnity-cﬁm-undertaking and the
same is liable to be discarded and ignored in its totality. Therefore, this
authority does not place neliéncjé on §uch ‘indemnity cum undertaking.
Furthermore, the NCDRC ard;r é_ated 93.01.:2020 in case titled as Capital
Greens Flat Buyer Association and Ors. Vs. DLF Universal Ltd., Consumer
case no. 351 of 2015, v}irl:l?erein it was held that the execution of indemnity-
cum-undertaking wmild defeat the provisions of sections 23 and 28 of the
Indian Contract Act, 1872 and therefore, would be against public policy,
besides being an unfair trade practice. The relevant portion of the said

judgment is reproduced herein below:

“Indemnity-cum-undertaking

30. The developer, while offering possession of the allotted flats
insisted upon execution of the indemnity-cum-undertaking before
it would give possession of the allotted flats to the concerned

J
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allottee. Clause 13 of the said indemnity-cum-undertaking required
the allottee to confirm and acknowledge that by accepting the offer
of possession, he would have no further demands/claims against
the company of any nature, whatsoever. It is an admitted position
that the execution of the undertaking in the format prescribed by
the developer was a pre- requisite condition, for the delivery of the
possession. The opposite party, in my opinion, could not have
insisted upon clause 13 of the Indemnity-cum-undertaking. The
obvious purpose behind such an undertaking was to deter the
allottee from making any claim against the developer, including
the claim on account of the delay in delivery of possession and the
claim on account of any latent defect which the allottee may find in
the apartment. The execution of such an undertaking would defeat
the provisions of Section 23‘and 28 of the Indian Contract Act, 1872
and therefore would be against public policy, besides being an
unfair trade practice. Any defg;&solely)on account of the allottee not
executing such an undertaking would be attributable to the
developer and would-entitle ghe allottee to.compensation for the
period the possession is deiayeq sble‘.{y@n account of his having not
executed the said undertaking-cum-indemnity.” The said judgment
of NCDRC was'also upheld by the Hon’ble Supreme Court vide its
judgement dated 14.12.2020 passed in civil appeal nos. 3864-3889
of 2020 against the order of NCDRC."

Therefore, the complainant shall not be made liable to sign any Indemnity

cum undertaking.
Directions issued by the Authority:

Hence, the Authority hereby passes this order and issue the following
directions under section 37 of'f‘théj Act to ensure compliance of obligations
cast upon the promoteras per the functions-entrusted to the Authority under
section 34(f) of the Actof 2016:

The respondent is directed to pay interest to the complainant against the
paid-up amount at the prescribed rate of 10.75% p.a. for every month of
delay from the due date of possession i.e.,, 02.03.2021 till actual handing
over of possession or offer of possession plus two months, whichever is
earlier, as per section 18(1) of the Act of 2016 read with rule 15 of the
rules.

A~
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il. Therespondent is directed to hand over physical possession of the unit to
the complainants after making a valid offer of possession.

iii. The arrears of such interest accrued from 02.03.2021 till the date of order
by the authority shall be paid by the promoter to the allottees within a
period of 90 days from the date of this order and interest for every month
of delay shall be paid by the promoter to the allottee before 10t of the
subsequent month as per rule 16(2) of the rules;

iv. The respondent shall not charge anything from the complainant which is
not part of the buyer’s agreement, -;_“*"L

56. This decision shall mutatis mutarfdféapply to cases mentioned in para 3 of

this order. AL
57. Complaint stands disposed of.

58. File be consigned to the __Re;_gistry.

(Member) !
Haryana Real Estate Regulatofy Authority, Gurugram
Dated: 13.09.2023 |
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