
HARERA
GUI?UGI?AM

BEFORE THE ]I.IARYANA REAI EST TE REGULATORY
,AUTHORITY, GURU

nounced on: 13.09.2023

1. This order shall disp,ose 2 complaints ti above filed before this

Real Esterte (Regulation and

D evelop ment) Act, 20'.1 6 (h ereinafter referred "the Act") read with rule 2B

of the Haryana Real Estate (Regulation and Development) Rules, 20L7

(hereinafter referred as "the rules") for viol n of section L1(+)[a) of the

Act wherein it is inter alia prescribed that thr: oter shall be responsible

for all its obligations, responsibilities and fu ons to the allottees as Per the

L
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authority in form CRA, under section 31 of

agreement for sale executed inter se between rties.

complaint No. 13i46 &1.347 of 2027

Vipul Business Park, SectorProiect Name

Mr. Geetansh
Nagpal
Mr. Vijay Pal

Chauhan

1346/2021 Mr. Amanjeet Singh
Gambhir and Mrs. Aster
StegektroSe Vs M/s Vipul

Mr. GauraV Gambhir vs.

M/S Vipul Ltd.
Mr. Geetansh
Nagpal
Mr. Vijay Pal
Chauhan

t347 /202L

Shri Ashok Sangwan

ORDER



ffiHARERA
ffiGURUGRAM

2. The core issues emanating from them are simila and the r:omplainant in the

th the respondent for theabove-referred matters had executed a BBA

purchase of units in the project, namely, ipul Bus;iness Park being

developed by the Sdlrl€r respondent/promoter i ., Vipul L,imited. The terms

and conditions of the BBA form the fulcrum of e issue involved in all these

cases about failure on r[he part of the promoter :o issue timelY Possession of

the units in question and seeking ofd ed possession charges.

,:l :

3. The details of the comPlaints, no., date of BBA, Possession

clause, the due date of of possession, total sale

t are given in the tableconsideration, the a

below:

ntNo. t346&1347 of 2021

Relief
Sought

Total sale
consideration
and amount
paid by the
Complainant
(s) and

amount

waived off.

Reply
status

Complaint

no./title/
date of filing

the comPlaint

i.Offer of

possessio

n.

ii. DPC

iii. Not

charge

HVAT,

Advance

maintenan

CE

charges,

IFMS, Not

Total sale

consideration

t,64,36,294/-

Amount paid:

Rs.

85,00,000/-

Amount

waived off:

Rs.

79,36,293/-

02.03.202r

possession:

Not issuecl

sq. ft.

Reply

received

on:

04.02.20

22

cR/1346/2021.

Titled "Mr.

Amanjeet Singh

Gambhir and

Mrs. Aster

Stesekhose vs.

M/s Vipul Ltd."

Date of filing

complaint:

08.03.2021
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Date of
execution
of
apartmenll

buyer's

agreemenL

Due date

of

possession
& offer of
Dossession

Sr.

no

Unit No.
and area

admeasuring

(Carpet area)

02.03.2019
1.

"V
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4. The aforesaid co

promoter on account of

mplarinant

between

against the

the parties

5.

int No. 13,46 & 1.347 of 2021

Total sale

consideration

1.,21,45,526/-

Amount paid:

Rs.

30,00,000/-

Amount

waived off:

Rs.

9t,45,526/-

i. Offer of

possessio

n.

ii. DPC

iii. Not

charge

HVAT,

Advance

maintenan

CE

charges,

IFMS, Not

sign

indemnity

bond.

Due date:

1.5.02.2021

Offer of

possession:

Not issued

224,2nd floor.

1738 sq. ft.

15.02.201,9cR/1347 /2021

Titled "Mr.

Gaurav

Gambhir vs.

M/S Vipul Ltd."

Date of filing

complaint:

08.03.2021

Reply

received

on:

04.02.20

22

..::
.,'ir-,,

i!, j

king award of possession,

as an application for non-

compliance of statutory obligations on the pa.rt f the promoter/respondent

in terms of section 34(0 of the Act which ma tes the iauthorify to ensure

compliance with the orbligations cast upon the romoters, the allottee[s) and

the real estate agents; under the Act, the

thereunder.

and the regulations made

Page 3 of24
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sign

indemnity

bond.

2.

Rs.

and delayed possession charges.
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HARERA
ffiGUI?UGRAM complaint No. 13,46 &t347 of 202t

The facts of both the complaints filed by the rcomplainant(s)/allottee(s)are

also similar. Out of the above-mentioned case, the particulars of lead case

cR/1346/2021 titled "Mr. Amanjeet Singh Gambhir and Mrs. Aster

Stesekhose Vs M/s Vipul Ltd." are being taken into consideration for

determining the rights r:f allottee[s) qua delay possession charges inter alia.

Unit and proiect-relat:ed details

The particulars of the prroject, tt 
",authils 

of s:rle consideration, the amount

paid by the complainants, the date of , proposed hanrCing over of the

possession, and the delay period, if any, have been detailerd in the following

tabular form:
1

cR/L346/2021 titled as "Mr. Amanieet singh Gambhir and Mrs. Aster

Stesekhose Vs M/s Vipul Ltd."

A.

7.

Sr. No. Particulars Details

1. Name of the project "Vipul Business Park", Sector 48,
Gurugram, Haryana

2. Project area 3.644 acres

3. Nature of the
project

Commercial Complex

4. DTCP license no.
and validity status

554-608 of 200Q dated 24.03.2006

[As per page 55 pf the complaint)

5. Name of licensee Sh. Naresh KumAr and 54 others

6. RERA Registered/
not registerecl

Not Registered

7. Unit no. B1z,Bth floor

(As per page 29 of the complaint)

Page 4 of24
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HARERA
GURUGRAM ntNo. L346&7347 of202l

Unit
admeasuring;

2352 sq. ft.

[As per page of the cormplaint)

Date of truilding
plans

Date of execrution of
agreement to sell

02.03.20L9

[As per page 2 of the complaint)

poses to hand over the
in24 months from the date
ment 0r approval of
building plans by the

ty, whichever is later.

Possession clause 15 Possession

of the agreement

of the building plan
fiile )

possession

of the complaint)

2 of the complaint)

53 of the complaint)

Rs.79,36,293

[As per Page N

/06 /2011t

54 of the complaint)

Occupation
certificate
/Completion
certificate

Received on 0

[As per Page

Not offererl

Page 5 of24
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B.

9. Not mentioned

10.

77.

1,2.

13. Total sale
consideratic,n

74. Amount paid by the
complainants

15.

1,6. Offer of pos:;ession



B.

9.

10.

HARERA
GURUGRAM

B. Facts of the complaint:

In 2013, the respondent company issued an vertisement announcing a

"commercial complex" called "Vipul Business

fharsa, Gurugram, Haryana and thereby

Park" situated at Fazilpur

vited applications from

prospective buyers for the purchase of allo

Respondent confirmed that the project had got

the authority.

nts in the said project.

uilding plan approval from

ideration of their savings to

ncle t's projer:t "Vipul Business

false promises of the agents

deration of Rs.85,00,000/-

.03.20lt9.

of the respondent compahy, and paid a total con

and duly executed the buyer's agreement dated

1.1.. After negotiation with the respondent the c

1,2. The complainants were shocked to know thaLt

the Vipul Business Park for this Commercial s1

waiver of amount Rs. 79,36,294/- by the

26.03.201.9.

office of District Tow4and lpuntV;Planning
2016/ LLLL3 dated 0L/06/2016 and the

offered the possession till date.

plainants were awarded a

vide letter datedndent

he occupation certificate to

has been granted by the

de Memct ZP /27 4-AISDBS/

mplainants have not been

13. The complainants had issued a legal notice d ding the possession of the

aforementioned unit along with the monetary' pensation for the delay in

handing over the possession of the said allotmerrt. However, the

e same.

int No. 13,{6 & t347 of 202L

That the complainants lhad invested a lprgu
i ..,]: :

purchase a commercial space in $,fl1;1. $po

Park" at Sector-48, Gurugram, Haryana.

That the complainants r^/ere caught in the r,

complainants never received any response to t

Page 6 of24



ffiHARERA
ffiaJRUGRAM complainr No. 1346 &1347 of 2027

14. The actions of the rerspondent, particulaplrg the act of collecting huge

amounts of money frorn the complainants and not delivering the requisite

service within the specified period amounts to unfair trade practice. The

respondent must abide by the terms of the buyer's agr€rement in the first

instance, when in fact rlhe respondent is willing to impos;e a heavy interest

for failure/delay in paying installments.

15. The complainants have applied for the said commercial space so that they

would be able to work therein. This delay has resulted in a lot of mental

agony for the complainants who had to look for an alternative.

C. The relief sought by the complainants:

1,6. The complainants havr: sought the following relief(s):

i. Direct the respondent to issue an offer of possess:lon and hand over

possession once jit is ready in,all asp€cts and with facilities as promised

in the brochure.

ii. Direct the respondent to pay the lbalance amrount due to the

complainants fro,m the respondent oh aLccount of the interest.

iii. Direct the respondent to not charge anything that is not part of the

BBA such as a fixed deposit of HVAT.

iv. Direct the respondent to not ask for A,,dvance monthly maintenance

charges for t2 months.

v. Direct the respondent to not ask for Interest-free maintenance

security.

vi. Direct the respr:ndent to not force the complainants to sign any

indemnity cum utndertaking.

D. Reply by the respondlent

.t/

PageT of24
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HARERA
GUI?UGRAM

The respondent is one of India's leading real

marvelous projects is the'VIPUL BUSINESS P

Gurugram, Haryana lor which the respon

occupation certificate by the Directorate, 't

Haryana.

18. The complainants approached the responden

project, and after thorough due diligence sou6;h

said project vide application

agreement was execu.ted

respondent.

19. On the application of the complainants, a co

measurin 921.8.51 sq. meters (2352sq. ft) w;as

aforesaid project. It is further submitted that I

Rs. 85,00,000/- (Rupees Eighty-Five

respondent.

That the complaint inr hand cannot be deci,C20.

prescribed under the Real Estate [Regulation

as there are some complicated issues invol

complainants failed to bring in evidence ol'

made by it to the respondent and other relev

proved only by summoning the necessary

cross-examination of the complainants and

submitted that the dispute between the

Page 8 of24
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int No. L346 &1.347 of 2021.

tate companies. One of its

K", Sector 48, Sohna Road,

nt has been granted an

and Country Planning,

making inquiries about the

to book an apartment in the

n March, 20L9 a flat buyer's

inants and the answering

space bearing no.812

otted in their name in the

e"e mplainant has paid onlY

' only) to the answering

in summary procedure as

Development) Act, 2016

in the complaint. That

e receipt[s against payment

nt docunnents which can be

itnesses, examination, and

ther witnesses. It is further

parties requires detailed



ffiHARERA
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investigation, evidence,, and detailed examinati

the parties as per the prrocedure settled under

1908, and the Indian Ev'idence Act. It is settled la

21.

dispute between the parties requires extensive

the parties, then only the civil court has jurisd

dispute between the parties.

That the complainants have not approar
,,',""

and are misusing the process o#the 1aw
....

respondent. It is submitted that equity begets;

equitable relief must come with clean hands be

22. The flat buyer's agreement provides for the

Arbitration. The above clause of this conclu

complainants to seek recourse for any grievan

arbitration only. It is submitted that by I

jurisdiction of a civil court as well as this Auth,o

23. That FBA must be reacl in its entirety. It is

agreement cannot be a,[owed to adopt pick ar

agreements which are suitable to them. The com

clauses of FBA which are in their favor, howev,e

disputing the other clauses of the agreement wh

That the complaint filect by the complainants is

settled law in a plethora of decisions of the Hon

24.

it has categorically been laid down that the ag

Page 9 of24
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int No. 1,346 & t347 of 2021

n and cross-examination of

he Code of Civil Procedure,

of the land that where the

idence and examination of

ction to try and decide the

Authorit5r with clean hands

extort money from the

uity and a person seeking

re the AuLthority.

resolution of disputes by

agreement obliges the

dispute, or claim through

a arbitration clause, the

ty is ousted by implication.

ed law l"hat parties to an

choose the clauses of the

lainants are relying on the

on the other side they are

are not in their favor.

ot maintainable given the

Supreme Court, whereby

clauses of the contract are



26.

ffiHARERA
ffieunuennrvr

binding on the parties and the courts shall not i

conditions agreed to between the parties. The

India in the judgment in Secretary, Bhuba

Versus Susanta Kumar Mishra reported as [V (

pleased to hold that the parties are bound by th

contract. The Hon'ble [iupreme Court of India

rfere with the terms and

on'ble Siupreme Court of

r Development Authority

009) SL'|,2421, has been

unchallenged terms of the

n the mettter titled; PUDA

abnam \/irk reported as II

be bouncl by the terms and

reed by him. The Hon'ble

y down the principles in

ress Courier Division of

r, whereitn it has been held

d the Hlon'ble Regulatory

ns to the compensation.

Adjudicating Officer under

31 of the Act, the aggrieved

s made tltere under, but the

judicating Officer have their

[Chief Administrator) and Another Versus Mrs;.

[2006) CPJ 1 [SC), has held that an allottee woul
t.

Bharati Knitting Compiuiy,Vs. DHL Worldwide

Airfreight Ltd., reported as /1 (1996) CPI 25 (

25. That the present complaint is not malntainable

The complaint was required to be filed before th

that the parties are bound by the terms and co tions of a contract.

Authority has no jurisdiction whatsoever to d e the prresent complaint.

That the complaint filerl by the complainants p

rule 29 of the compensation rules. As per sectio

person may file the complaint before the Au :hority or the Adjudicating

and contravention of theOfficer as the case may be for any violati

provisions of the Act or the Rules and Regulatio

above provisions show that the Authority and A

he Rules, The Adjudicating

int No. 7346 &t347 0f 2021

separate scope as prescribed in the Act and

Page 10 of24

t/



27.

HARERA
GUI?UGIIAM Complaint No. 1346 & 1.347 of 20Zl

Officer is empowered to adjudicate the compensation under sections 1'2,14,

18, and 19 of the Act, which is to be determined as per ther factors provided

in section 72 of the Act.

There was not any occa:;ion to which the comprlainant was shocked to know

that the occupation certificate for the project had been granted. It is wrong

and denied that the office of District Town and Country Planning has granted

the occupation certificate. It is out of place to mention here that the project

in question has been occupied and in operation since 201,t5 much before the

booking application filed by the complairnants for allotment of the

commercial space in his; name.

The delivery of the Flat is subject to the payment of the entire sale

consideration. The complainants have themselves failed to prove the

amount to total sale consideration, even in the entire complainant the

complainant has failed to prove how much amount the cornplainant has paid

toward sale consideration to the answeriing Respondent. Hence, the

complaint deserves to be dismissed on this sole ground alone.

E. )urisdiction of the authoritY:

Zg. The plea of the re Sponrdent regarding the rejection of the complaint on the

grounds of jurisdiction stands rejected. The authority observes that it has

territorial and subject matter jurisdiction, to adjudicate the present

complaint for the reasons given below.

E. I Territorial iuris;diction

28.

Page 11 of24
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30.

31.

HARERA
GUl?UGIIAM

As per notification no. 7/92/2017-ITCP dated

and Country Planning [)epartment, the jurisdicti

Authority, Gurugram shall be the entire Gur

with offices situated in tGurugram. In the present case, the project in question

is situated within the planning area of Gurug

authority has complete territorial jurisdictio

complaint.

E. II Subiect matter jurisdiction

Section 11(a)(a) of thre Act, 2

4.12.201,7 issued by Town

n of Real Estate Regulatory

m District for all purposes

m district. Therefore, this

to deal with the present

t the promoter shall be

for sale. liection 1,1,(4)(a) is

and functions under the
thererunder or to the

tion ofallottees, os the
plots or buildings, as the

the associtttion of allottees

the obligations cast upon
ts under this Act and the

intainrable due to the

responsible to the allottee as per the agreen

reproduced as hereund.er:

Section 11(a)(a)

Be responsible for at'l obligations, responsibilitie:
provisions of this Act oir the rules and regulations

or the competent authority, as the case may be;

Section 3 4- Functions of .the Authority:

3a(fl of the Act provirles to ensure compliance r

the promoters, the allottees, and the real estate
rules and regulations made thereunder.

So, given the provisions of the Act quoted a the authority has complete

n-compliance of obligationsjurisdiction to decide ttre complaint regarding n

by the promoter leaving aside compensation ich is to be decided by the

adjudicating officer if pursued by the complain

Obiection regarding complaint not being

t at a later stage.

nt betw,een the parties.

int No. 1.346 &t347 of 2021

allottees as per the agreement for sele, or to the
case may be, till the conveyance of all the apartn
case may be, to the all'ottees, or the common area

presence of arbitration clause in the agreem

Page LZ of24
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HARERA
GUl?UGIIAM

32. The respondent submitted that the complaint s not maintainable for the

reason that the agreement contains a dispute olution rnechanism clause

to be adopted by the parties in the event of any ispute.

33. The authority thinks that the jurisdiction of the

by the existence of an arbitration clause in the a

that secti on79 of the Act bars the iurisdiction of

which falls within the purview of the authorit.y

Tribunal. Thus, the intention to render such

seems to be clear. Section BB of the Act says the provisions of this Act

the provisions of any other

law for the time being in force. The authority

catena of judgments o-f -the Hon'ble Supreme,Cr
tltLt/4 * $ $ I

Seeds Corporation Lintited v. M. Madhusudhta

Act are in addition tcl and not in derogati<ln

Consequently, the aurthority would not be

arbitration even if the agreement between th

clause. It was also held in the latter case t

agreements between the complainant and bu

the jurisdiction of a consumer.

uthority cannot be fettered

reement as it may be noted

vil courts about anY matter

r the Real Estate Appellate

disputes as non-arbitrable

rther puts reliance on the

rt, particularly in National

Reddy &:.Anr. (2012) 2 SCC

of the other laws in force.

bound to refer parties to

parties had an arbitration

t the arbitration clause in

lder could not circumscribe

506, followed by Aftab Singh and Ors. v. r MGF L,and Ltd and Ors.,

Consumer case no. 707 of 2075 decided on

Consumer Disputes Reldressal Commission, l'l

3,07.201i,7, by the National

Delhi !\ICDRCJ wherein it

has been held that the: remedies provided un r the Consumer Protection

int No. 13,t6 & 1347 of 2027

Page 13 of24
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34.

HARERA
GUl?UGRAM

While considering the issue of maintainability of a cormplaint before a

consumer forum/comntission in the face of an existing arbitration clause in

the builder buyer agreement, the Hon'ble Supreme Court in a case titled M/s

Emaar MGF Land ttdl. V. Aftab Singh in ision pertition no. ZGZS-

3o/20L8 in civil appeal no. zgstz-23s13 of zotT decided on

L0.12.2018 has uphelcl the aforesaid judgment of NCDR(] and as provided

accordingly, the authority is bound by the aforesaid view.

35. Therefore, given the above judgments and consi

Act, the authority is of the view that the complai

to seek a special remedy available in a benefici

Protection Act and REti,A Act, 2016 instead of ing in fior an arbitration.

Hence, we have no hesitation in holding that thi authority' has the requisite

jurisdiction to entertain the complaint and that t e disputel does not require

to be referred to arbitration. In the light of the ve-mentioned reasons, the

authority is of the view that the objection of th,e ndenrt stands rejected.

Findings on the relief sought by the complai

Direct the Respondent to issue an offer of

possession once it is ready in all aspects and

in the brochure.

ith facilities as promised

36. The buyer's agreement was signed between

respondent in March Z0lg. As per the said ag

e complainants and the

ment, the complainants

F.

F.1

ering ther provisions of the

ant is well within the right

Act suchL as the consumer

n and hand over

nt:

int No. 1,3,+6 & L347 of Z0Zl

Page 14 of 24
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were allotted a commercial unit for a total

L,64,36,294/'.Out of which, a sum of Rs. 85,00

complainants at the time of booking itself ar

agreement. Furthermore, the complainants .

26.03.2019 whereby the respondent has waiv

of Rs. 79,36,293/- thereby showcasing

consideration has been paid. Furthermore, the

commercial complex in questiQn,lih,aO,"+l

favor of the allottee along with the undivid

respondent-builder on 01.'06.201"6 L,y

A/SD(BS)/2016/11113, However, the same has

complainants which is a clear violation of Sec-1

17(1) of the Act of 2016 is reproduced as undet

"17 (L) The prttmoter shall execute a registe

the common.ar,Pos to thet:association o.

competent autliarity, as the case tnay b

physical posseSsion of the plot, apartment
case may be, to the allottees and the

association of the allottees or the compett

may be, in a real estate proiect, and the
pertaining thereto within the specified pe

plans as provlded under the Iocal laws:

Provided that, in the absence of any loca,l ,

favour of the allottee or the ossociation
competent auli.horiQt, as the case may be, u

carried out by the promoter within three n

of occupancy certifi cate."

37. Therefore, in view of the factual as well as

is directed to handover physical possession

period of 60 days after making a valid offer

execute a conveyance deed in their favor on pa

int No. 13,16 &1347 of 2021

sale consideration of Rs.

/- has; been paid by the

per clause 5 of the said

annexed a letter dated

off the remaining payment

t the rentire total sale

upation certificate of the

y been obtained by the

Memo no. ZP-27 4-

not been lhanded over to the

(1) of the Act of 2016. Sec-

for ready refrence:

conv€lofice deed in
proportionate title in
the allotttzes or the
and hand over the
the build'ing, as the

oreas to the
authority, as the case

title documents
as per sanctioned

t, conveyo,nce deed in

the allot,tees or the
this section shall be

from o'ate of issue

provisions, the resPondent

f the subject unit within a

f possess;ion and thereafter

ment of rr:gistration charges.

Page 15 of24
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39.

HARERA
GURUGtlAM

F.2 Direct the respondent to pay the ba amorunt due to the

complainants from the respondent on t of the i,nterest.

In the present complarint, the complainants i tend to rcontinue with the

project and are seeking delay possession ch as pr:ovided under the

proviso to section 1B(1) of the Act. Sec. 18(1) p viso reads as under.

"section 78: - Retut'n of amount and

or is nable to give possession of an

Provided thatwhere an allottee thdraw from the proiect, he shall
delay, till t:he handing over of the

1S(1). If the promoter fails to
apartment, plot, or building, -

possession and is repr,oduced below:

"L5. That the Possession of the soid

possession, at such rate as maY be P

s for the handing over ofClause 15 of the bu1's1''t a

ses rs proptosed to be

i) within 24 months
of completion building

is lqter If the
by reason of non'

building mraterials, or
, strike or due to a

by the'VEND)RS,
war of entemy action

terrorist action or earthquake or any acl: God or nom-delivery of
possession is cls result of any Act, Notice, ', Rule or rNotification

of the Government and/or another Publi'c

or due to delay in oction of building ,/
completion / occupation certificate by any

Competent AuthoritY
ing plans/ grant of

for any other reason beyond the contro
VENDORS sh'all be entitled to extension

of the VE,ND?RS, the
time for delivery of

possession of the said Premises' The VEN as a result of such a

contingency ttrising, reserves the right to
and conditions of this Agreement or if the ci,

Iter or vary the terms
mstonce:s beyond the

control of the VEND)RS so warran| the VE. D0RS may suspend the

t Authority or

int No. 13,+6 & L347 of 2021'

Scheme forsuch period as it might expedient."

Page 16 of24
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promoter, in case of default, shall be equal to

Page 17 of24
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HARERA
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40. Admissibility of delay possession charges at p becl rate of interest:

Proviso to section 18 pnovides that where an llottee does not intend to

the promoter, interest forwithdraw from the projr:ct, he shall be paid, by

every month of delay, till the handing over of ssion, at such rate as may

be prescribed and it has been prescribed under le 15 of the rules. Rule 15

has been reproduced as under:

72, section 78

18; and sub-sections
(4) and (7) of section 79, the "i, rate bed" shall be the

rate +296.:

date i.e., 1,3.09.2023 is 8.750/o. Accordingly, the prescribt:d rate of interest

1,0.750/0.will be the marginal cos;t of lending rate +20/o i.

43. The definition of term 'interest' as defined un er sectio n Z(za) of the Act

from the allottee by theprovides that the rate of interest chargeatl

e rate of interest which the

int No. 1.34.6 &1347 of 2021,

State Bank of India highest marginal cost of lt

P r ov i d e d th a t i n c a :; e,, th e' S tattd'\B a iik o f, I nili aProvided that in ca:;a,the'StatdtBai:,k of India mo
rate (MCLR) is not: th use, it sh,itll be replaced
lending rates which,the State Bank'of lndia may

for lending to the gerieral public.

inal cost of lending
by such benchmark

from tinte to time

legis;lation under the

ed the prrescribed rate of

t, it will ensure uniform

tate Bank of India i.e.,

te (in short, MCLR) as on

4t. The legislature in its wisdom in the subordi

provision of rule 15 o:f the rules, has deterrni

and if the said rule is fc,llowed to award the int

practice in all the cases.

42. Consequently, as per the website of thel

https://sbi.co.in, the marginal cost of lending

interest. The rate of intr:rest so determined by't legislature, is reasonable
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promoter shall be liable to pay the allottee, in

section is reproduced tlelow:

"(za) "interest" means the rates of interest paya

the allottee, as the case maY be.

Explanation. -For t:he purpose of this clause-

(1) the rate of interest chargeable from the a

default, shall b,e equal to the rate of interest
to pay the allottee, in case of default;

44.

0t)

p a rt th e r e of a n d i nter e st'tk@$h$,repn
allottee to the promoter
to the promoter till the

charges.

On consideration of the circumstances, the

the parties and ba:;ed on the findings

the interest payable by the promQler to the
promoter received the amount or qny p1art

Therefore, interest on the delay payments fl:'

charged at the prescribed rate i.e., 1,0.750/o I

which is the same as is being granted to it i

45.

contravention as per provisions of rule 2B(2)'

the respondent is in contravention of the pr'or

clause 15 of the agreement executed between

possession of the subiect apartment was to

from the date of execution of buyer's agree

handing over possession was 02.03.202L. T

handover possession. of the subject apart

Accordingly, it is the failure of the respo

obligations and responsibilities as per the

intNo. t346&t347 of 2021

se of default. The relevant

by the promoter or

by the promoter, in case of
ich the promoter shall be liable

llottee sholl be from the date the
till the date the amount or

and the interest PaYable bY the

the ollott:ee defaults in PaYment

,.the connplainants shall be

the resprondent/ Promoter

case of rlelayed Possession

ments, su.bmissions made by

the authority regarding

e Authority is satisfied that

sions of the Act. BY virtue of

parties; on 02.03.2019, the

delivererl within 24 months

t. Therefbre, the due date of

e respotldent has failed to

nt till rlate of this order'

nt/promoter to fulfil its

ement to hand over the

Page 18 of24
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possession within the s;tipulated period. The a

view that there is delay on the part of the respo

of the allotted unit to the complainants as per

the buyer's agreement rlated 02.03.2019 execu'

The respondent/promoter is under an obligatio

get the conveyance deed executed in favour

47.

respondent is directed to executq ltrhe ,con
r,,.lil' =, ; .r'

complainants within thrree month$,#ffi:the d

certificate.

Accordingly, it is the lailure of the promoterr

responsibilities as per the agreement dated 0

possession within the stipulated period. Acc

1B(1) of the Act on the part of the responden

allottees shall be paid, by the promoter, intet

from due date of posses;sion i.e., 02.03 .2021till

plus 2 months or actual handing over of pos

prescribed rate i.e., 10.75 o/o p.a. as per provi

read with rule 15 of thr: rules.

F.3 Direct the respondent to not charge anythi

such as fixed deposit of HVAT.

In the instant case, no offer of possession has

the mandate containerl in section 11[ )(a)

48.

moreover no such demand has yet been raised

Page 19 of24

{y'

int No. t3,+6 &1,347 of 20?1,

ority is of the considered

t to clffer of possession

e terms and conditions of

betweern the parties.

as per section t7 of Act to

f the complainants. Hence,

ance deed in favour of

of issuance of occupation

fulfil its obligations and

.03.2019 to hand over the

ngly, the non-compliance of

with ;:roviso to section

is established. As such, the

for every month of delay

e date of offer of possession

ion, whic:hever is earlier; at

to section 1B(1) of the Act

that is not part of the BBA

n made by the respondent,

by the rerspondent upon the
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complainant therefore no cause of action has ari n to addLress the aforesaid

relief prayed. Furthernlore, the law relating the applicabiliry of HVAT,

in the cll/403112079 andGST, and other taxes has been clearly laid

others. As per the law established, the HVAT hall not be applicable Post

0L.07.2017. ln the instant30.06.2017 since the applicability of GST si

case, the BBA was sign,ed on 2n0 March 201,9 a its due date of possession

arrives at?"d March 20'2L, at this flme thp GST

the HVAT shall not be arpplicabl..'i 
r'' ' 

"'' 
',

-: **, -

. .;i "'*

d come into force therefore

F.4 Direct the respond€nrt to not aski for monthly maintenance

es" has tleen49. The clause related

clause 36(e) of the

reproduced below:

to "Advance monthlY cha articulated in

said clause isserid BBA. The relevant

by the VEND?IIS or the maintenance ogen

VEND2RS. ln case the VENDEE(S) fails

Body or Association of the VENDEE(S) co

Haryana Apartment }wnership Act shall be

rtion of the

"36(e) The ma,intenance charges shall payoble by the

VENDEE(S) in advance every month within 5 of the demand
permitted by the

to pay thre Total

Ivlaintenance Cltarges by due date or withirt period mentioned

in the notice, the VEND)RS or its Nominee ng any other
tuted in terms of
tle to levy interest

at the rate of 1i.80/o per annum over the nding arnount till
demand for the next month is raised. ln case ult in patyment is

committed by t:he VENDEE(S) in timely for the second
month, in thatmonth alongwi'th interest and orrears of

event the VEND7RS or its Nominee includi any other Body or
terms of Haryana
approprilte these

The annount if
reimbursed by the

Association of the VENDEE(S) constituted i

Apartment }wnership Act shall be entitled
charges from the said SecuritY

appropriated ctut, of Security Deposit shall

VENDEE(S) w,ithin 15 days of intimatian t to VE'NDEE(S)

communicating such appropriation. Th shall be without
RS in clortrse 21, (b)

int No. 1346 & 1347 of 2021,

prejudice to the rights reserved by the VEN

Page 20 of24
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charges for a period <tf LZ months.
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of the Agreement. The VENDEE(S) also u to depctsitwith
the VEND}RS ,or its Nominee including o

Association of the VENDEE(S)"
ry other Body or

From the aforesaid claurses, it is evident that the

to pay advance monthl'y charges as prescribed.

uyer is under an obligation

It is a settled law th;at the respondent is ri t in de,manding advance

maintenance charges at the rate prescribed th rein at tlhe time of offer of

of Adviance maintenance

ority in complaint bearing

pta vs. Emmar" in which it

the adv'ance maintenance

llottee e'i/en in those cases

in the agireement or where

Yl

Page2l of24

int No. 1346 &t347 of 2021

possession. The issue relating to the d

was held that the resprondent shall not dema

charges for more than one (1) year from the

wherein no specific clause has been prescri

the AMC has been demanded for more than a y

F.5 Direct the respondent to not ask for Inte maintenance security.

52. The issue relating to thre demand for Interest-f maintenance security has

already been dealt lvith by this Authority in complaint bearing no.

vs. Emmar" in which it wasCR/4031,/2019 and others titled "Varun Gup

observed that:

"lt is held that the promoter may be to collect a
reasonable amount from the al under the head
"IFMS'. However, the authority directs thot the promoter

under this head inmust alwttys keep the amount
a separate bank account and shall ma tain that account
regularly in a very transparent man
the project requires the promoter

'. If any allottee of
give the details

regarding' the availabiliQt of IFIvIS ant nt and the ,interest

accrued tthereon, the promoter must detaili,s to the
allottee. It is further clarified that out this IFMti/lBMS,
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53.
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expenditure it is tiable to incur to disc

obligations os per the provisions of se

Direct the respondent to not force the

indemnitY cum unde rtaking'

The Iaw regarding signing of indemnity cum u

undertaking/ indemnrity bond given by a pe

mind of the adjudicartor that suc

atmosphere free of doubts and suspicions' the

against public policy and would alsruld also amoun

reliance can be placed on any such inde

case no. 351 of Z}tl;, wherein it was held

aintNo. til46&L347 of 202I

no amount cqn be sPent bY the oter tfsv the

its liabilitY and
74 of the Act,"

mplainants to sign any

dertaking is well settled. An

n therr:by giving uP their

ecuted in a free atmosPhere

ightest of doubt arises in the

ent was not executed in an

same would be deemed to be

to unfair trade Practices' No

ty-cum-urndertaking and the

n its totalitY. Therefore, this
same is liable to be discarded and ignored

authority does not place reliance on such indemnity cum undertaking'

Furthermore, the NCDRC order datorder dated 03.01 020 in case titled as CaPital

Greens Flat Buyer A.ssociation and 0rs' V:;' )LF Univr:rsal Ltd., Consumer

t the exercution of indemniry-

cum-undertaking would defeat the provisio of sections 23 and 28 of the

Indian Contract Act, LB72 and therefore' be against Public PolicY,

besides being an unfair trade practice' Th relevanl[ Portion of the said

judgment is reproduced herein below:

" I n d e m n i tY'' c u m - u n d e r ta k i n g

30. The develoPer, while offering of thtt allotted llats

insisted up'on exec.ttion of the indemn -cum-undertaking before

flats to the concerned

\l/

Page22 of24

it would 11ive Possession of the a
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allottee. Clauset 13 of the soid indemnity-cu
the allottee to confirm and acknowledge tha

underta ki r,rg requi red
by accepting the offer

of possession, ,he would have no further 's/cloims ogainst
the company o.f any nature, whatsoever. It an admittrzd position

format prescribed bythat the execu,tion of the undertaking in
the developer vtas a pre- requisite condi, for the delivery of the

obvious purpose behind such an underta
um-undertaking. The
ing was to deter the

ollottee from making any claim against developer,, including
of possessi,on and thethe claim on account of the delay in delive

claim on account of any latent defectwhich allottee may find in
the apartment, The execution of suqh an und
the provisions of Section 2i and28 of the Ind

aking wttuld defeat
n Contract Act, 7872

and therefore would be agaihtstiubtic cy, besides; being an

possession. The opposite party, in my
insisted upon clause 13 of the Indemni

ion, could' not have

nt of the ailottee not
attributalicle to the

pensatiion for the
t of his ,having not

'." The saialjudgment
preme Court vide its

ppeal nos. .1864-3889

able to sign any Indemnity

unfair trade practice. Any deloy,solqly,,on a
executing suci\ an undertaking would

54.

developer and would entitle thi allottee to
period the pos:tession is delayed solely on ocr
exe c ute d th e s aid u n d qrta Rlnglcum) i:nde m n i
of NCDRC wasiafu upheld ff:fu Hbn'bte t
judgement dated 14.L2.2020 passed in civil
of 2020 against the order of NCDRC."

Therefore, the complainant shall not be rnddre

cum undertaking.

G.

55.

Directions issued by the Authority:

Hence, the Authority hereby passes this ord r and issue the following

directions under section 37 of the Act to compliarnce of obligations

;ted to the Authority undercast upon the promoter€s perthe functions entr

section 34(0 of the Act'of 2016:

i. The respondent is directed to pay interest to the compllainant against the

paid-up amount at the prescribed rate of 1.0.V5o/o p.a. for every month of

delay from the due clate of possession i.e., 02.03.2021 till actual handing

over of possession or offer of possession plus two months, whichever is

earlier, as per section 1B(1) of the Act of 2016 read vrith rule 15 of the

Page23 of24

rules.

complaint No. 1346 &L347 of 202L
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iv. The respondent shall not ch

not part of the buyer,s

56. This decision shall mutatis mu

this order.

57. Complaint stands dis

58. File be consigned to

Haryana Real

ii.

iii.

plaint No. 1346 & 1.34T of 2021.

The respondent is directed to hand over p cal possession of the unit to
the complainants after making a valid offer f possession.

The arrears ofsuch interest accrued from 0 .03.2021 till the date of order
by the aurhority slhall be paid by the pro
period of 90 days f:rom the date of this ord
of delay shall be paid by the promoter to
subsequent month as per rule 16(2) of the

oter to the allottees within a

and interest for every month

e allottere before 10tr, of the

CS;

ing m the complainant which is

mentioned in para 3 of

, Gurugram
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---P'/

[Mem

.Dated: 1,3.09.2 3


