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BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no. 24BZ of 2021
Date of complaint L8.O6.202t
First date of hearing 03.09.202t
Date of decision 23.08.2023

ORDER

1,. The present conlplaint has been filed by the complainant/allottee

under Section 3lL of the Real Estate (Fi.egulation and Development)

Act,2016 (in short, the Act) read with rule 29 of the Haryana Real

Estate fRegulation and Development) Rules, 20"17 fin short, the

Rules) for violation of section 11,(4)[aJ of the Act rvherein it is inter

alia prescribed that the promoter shall be rersponsible for all

obligations, responsibilities, and functions under the provision of the

Act or the rules ernd regulations made there under or to the allottees

as per the agreennent for sale executed i.nter se.

,y

complainr No, 2482 of 202t

Yamnish Kaul
R/O: House No. 2 LZT,Sector 26,Gurugrfm. Complainant

Versus

SS Group Pvt. Ltd,
Registered adrlress at Plot No. 77, SS House,
Sector-44, Gurg;aon, Haryana -1,22003. Respondent

CORAM:

Shri Ashok Sangwan Member
APPEARANCE:

Ms. Monica Manchanda Advocate Complainant

Mr. Dhruv Dutt Sharma Advocate
I

Respondent
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Unit and proiect-related details

The particulars ,of the project, the deta

amount paid by the complainants, the dat

the possession, and the delay period, if'a

following tabular form:

s of sale consideration, the

of proposed handing over of

y, have been detailed in the

S. N. Particul:rrs Detai ls

1. Name and location of the
project

"The ,eaf , Sector -85, Gurugram

2. Nature olflthe project-. -,-," f,prou Housing Complex

3. Project area '"
11.r0 3 acre

4. DTCP I Z}tl dated 1,6.09.20tt

upto 1,5.09.2024

5. Name of licensee ihiva Profins Pvt Ltd

6. RERA Ilegistered/ not
registered

rER/

13 of

registered

Z0t9 datr:d 01.05.2019

7. Unit no. 1,7C,'

(As

coni'lp

7th floor, Building no. 3

)er page no. 27 of the
,aintJ

10. Unit

(super r ''l
1575

(As pr

comp

sq.ft.

:r page nct.27 of the
aint)

1,2. Date ol execution of
builder buyer agreement

23.09

(Page

2013

no.26 of complaint)

13. Possession clause B. Po

8.1: '

poss(

;session

'ime of handing over the
rssion
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I

8.1 (i
clausr

buyer

the tr
agree

defau

provir

comp
forma

as pr
the
.henrl,

r) subjeclt to terms of this
l and surbject to the flat

[s) having complied with all
rrms and conditions of this
ment and not being in
lt under any of the
;ions of this agreement and
lied with all provisions,
lities, do,cumentation, etc.

:scribed by the developer,
developer proposes to
)ver the possession of the
ithin a period of thirty-six
hs,from tlhe date of signing
ris agrerement. The flat
[s) agrees and understands
the developer shall be

rd to.a glrace period of 90
rfter the expiry of thirty-six
IS for applying and
ing tlhe occupation
cate in rerspect of the Group
rg Complex.

flat r,t

of tl
buyer
that
entitL
days,

montl
oht;rir
^ - --L.: f)cerLtn

HouLsi

74. Due date of possession 23.09 zjt6
rlated from the date of
's agreennent)

15. Total sale consideration Rs.86

(As I
compl

24,250 /-
er page no. 28 of
tint)

16. Amount paid by the
complainant

Rs.64 1,0,466/-

18. Occupation certificate 09.cr5. 2022
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3.

4.

5.

6. Th

on

de

der

tha

7. Thr

sta

prc

the

B. In

dat

Fin

res

HAR
GURU

:ERA

GRAM

19. Offer of pro55s5si.,
14.05 2022

Facts of the cornplaint:

The complainant was allured by the pror

booked a unit in the respondent's projer:t

At the time of booking, the builder reptrel

delivered on or Lrefore May-June 201,6 i.e

signing of the builder-buyer agreement i.e

The complainant has paid an amoutnt

respondent towards the said flat as ar

respondent.

The construction of the project was very,sJ

on the commencement of construction ,wr

demand was raised around fune 2015 to

lower basement slab. Where after the next

September 201.5 towards the completion r

flat should have been delivered, at that tir

demand only towards the completion of th

lhat the possessic)n was not anywhere slho

Ihe complainant had booked the said fl

staying in a rented accommodation. H,

progress from the respondent nor was th

the said agreement.

ln March 201.8, the complainant receivec

lated 22.03.2018 for the payment of Rs. 4

Final Floor Slab". The complainant in

respondent to firrd out the status of thLe

nises of the respondent and

The Leaf'.

ented th;rt the flat would be

, within 3i6 months from the

on 23.09t.201,3.

of Rs. 64,1,0,466/- to the

d when demanded by the

a demand notice vide mail

;7,575/- "On Completion of

nediatel'y approached the

aid unit and requested for

Page 4 of 15

ow as after the first payment

rrk on 19 fuly 201,3, the next

ruards the completion of the

:payment was raised around

rf the 1't floor, When the said

ne the complainant received

e 15th floc,r slab which shows

rtly.

at for his; family as he was

: neither heard about any

e develollment going as per

1\/-

B.
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10. That preferential location

respondent is illegal as there

i. Direct the

prescribed rarte of interest.

D. Reply by respondent:

L7.

1.2.

Complaint No. 2482 of Z0Zl

inspection as per the demand raised. he respondent refused the

. Under rundue pressure, the

complainant marle the said payment. 1'h reafter, the complainant did

not hear from the respondent for anoth year.

The complainant on numerous occasio r asked the respondent the

t the respondent only misledstatus of the development of the said flat b

and harassed ther complainant by raising legal demands.

,36,250/- as charged by the

ique about the location such

inspection and blackmailed the complai

be processed if hLe did not pay within ti

The complainant has sought the following

That no such agreement, as referred to u

Act and 2077 Haryana Rules, has

respondent and the complainant. Rather,

referred to, to get the adjudication of

jurisdiction, is the flat buyer's agreement,

into force of the 2016 Act.

nt that the cancelation would

as park facing or corner flat and that the

parking charges have been exorbitan

charges are part of the common area for

cost from the complainant separately ern

the basic sale consideration.

C. Relief sought for7 the complainant:

me be reversed. Further car

The res;erved car parking

relief(sJ:

dent to refund the tire am,ount along with the

hich the Builder cannot seek

it should be included under

er the provisions of the 2016

n execruted between the

the agree:ment that has been

e complaint, though without

ecuted much before coming

Page 5 of 15
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1.3. That the complainant has miserably

payments in time by the terms of the

parties.

1,4. Due to several force majeure conditio

same are as f9|l6rwsi

(i) That the Municipal Corpo,r4ffi of G

(ii)Environment Pollution [Prevention a

vides direction dated 01..11..2019

Complaint No.2482 of 20ZL

nd wilfully failed to make

flat buye,r's agreement. The

conditiorrs of the flat buyer's

the project got delayed, the

rugram vides direction dated

.1.2.2019 on the construction

Control) AuthoritY for NCR

bearing EPCA-R/ 2019 /L-53

29 /t985; also banned

complainant has frustrated the terms a

agreement, which were the essence of e arrang;ement between the

14.tO.2}lg bearing Memo No.,M G/ADMC /201,9 imPosed a

imposed a complete ban from 01.11.
,. I ': -

19 to 05.11.2019.

(iii)Hon'ble Suprreme Court Vide itS o er datecl 04.11.2019 in the

thematter bearing W.P tC) No. lt

constructiorr activities in Delhi NCR

No. EPCA- R/2018 /L-91' and

structIon were imPosed.

(v) Due to the ,outbreak of Covid 19, ere was an acute shortage of

Gurugrarn vide order datedlabourers, and even the HRERA,

26.05.2020 declared Covid 19 as a r:a

clause.

mity under the Force Majeure

There is a huge outstanding amount to paid b'y the allottees, which

has resulted irr an alleged delay in nding over possession to the

allottees. Due lo the money crunch c ted by the allottees bY not

gap for the cost of comPletion

1/-

Page 6 of 15

making timely payments and to meet th

activities in Gurugram.
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respondent fails to deliver possession of

Complaint No.2482 of 2027

e flatwithin 51 months from

'the flat buyer(s) fail to give

then h,e/she/it shall not be
' 'l'shall continue to be bound bY

matter of record that in the

se his right as per the terms

nant is not entitled to a refund

GUl?UGI?AM

of the project arising on account of non- ,yment/default in payment of

installments by the allottees, the co pany approached SWAMIH

INVESTMENT FI.IND - I (special Window f' r Comple:tion of Construction

Projects) which has beenof Affordable and Mid-lncome Housi

formed to complete construction of RERA rr:gistered residential

developments that are net-worth tive and requires last mile

funding to complete construction. The AMIH INVESTMENT FUND - I

vide their letter dated 23.07 "2A2.0 has nctioned an initial amount of

ve to give his intention to

terminate the afpeement bY ce within 90 days in case the

the date of signing of the agreement. In.

a notice within the time limit as afore'

entitled to terminate this agreement a

the provisions of this agreement. It is

present case, the complainant did not

of the agreemertt, and as such the compl

of the amount dePosited.

E. furisdiction ol'the authoritY:

17. The plea of the respondents regarding of juriisdiction of AuthoritY

is rejected. The authority observes it has rlerritorial as well as

subject matter jurisdiction to adjudicat the present comPlaint for the

reasons given below.

E. I Territorial iurisdiction
.V

Rs. 110 Crores to complete the project.

16. As per clause Bl.3(b), the flat buyer[s;

PageT of 15
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As per notificatir)n no. t/9212077-ITCP

Town and Countr:y Planning Department,

Regulatory Authority, Gurugram shall be

for all purposes rnrith offices situated in G

the project in question is situated within

district. Therefore, this authority has com

deal with the present complaint.

E. II Subiect mal.ter jurisdiction

Section 11(a)(a) of the Act,

responsible to the allottee

Section fi@)(a)

and functions under the
made thereunder or to the

of allottees, as the
case mqy be, till the conveyance of all the apar ts, plots or buildings, as the

compliance of ob,ligations by the promcr r leaving aside compensation

which is to be decided by the adjudica

complainant at a later stage.

ng officer if pursued by the

J/'

1 1 [ ) (aJ is reproduceflie

Complaint No. 2482 of ?02L

dated 74,.72.2017 issued by

:he jurisdiction of Real Estate

the entire Gurugram District

rugram. In the present case,

e plannirrg area of Gurugram

lete territorial j urisdiction to

that the promoter shall be

as per the nt for sale. Section

'eunder:

case may be, to the ollottees, or the common ore
or the competent authoritlt, as the case may be;

promoters, the allot,tees, and the real estate agen
and regulations matle thereunder.

So, given the provisions of the Act quo

complete jurisdiction to decide the

the association of ollottees

the obligat:ions cost upon the
under thi:; Act ond the rules

ed above:, the authority has

complaint regarding non-
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F. Findings on thre obiections raised by

Obiection reg;arding iurisdiction o

apartment buSrer's agreement execu

of the Act.

18. The respondent submitted that the com

nor tenable and is liable to be outrightl

buyer's agreement was executed b

19. The authority is; of the view thaew that'the

retroactive to some extent in operil

agreements for lsale entered into even p

:.

enactment of the Act and the provision o

retrospectively. i l.,

the Act where ttre transaction are still in

Act nowhere Provides, nor can be lso

agreements would be re-written after

Therefore, the provisions of the Act, ru

read and interprreted harmoniously. H

for dealing 'with certain sPecific

specific/particurlai rrnn.r, then that

accordance with the Act and the rules a

of the Act and the rules. Numerous

provisions of the agreements made be

said contention has been uPheld i

Neelkamal Reultors Suburban PvL

2737 of 207f decided on 06.12.201.i' a

"779. I|nder the provisions of Section 1'

possession would be counted

Complaint No.2482 of 2027

respondents:

the complaint w.r.t the

before coming into force

laint is nreither maintainable

dismissed as the aPartment

n the parties before the

the said hct cannot be aPPlied

sions of the Act are quasi-

n and ruould aPPIY to the

r to=comLing into oPeration of

e process of completion. The

construed, that all Previous

ming into force of the Act.

es and agreement have to be

ever, if the Act has Provided

provisions/situation in a

tuation ruill be dealt with in

the date of coming into force

ovisions of the Act save the

n the bruyers and sellers. The

the landmark judgment of

Vs. Ut7I and others. (W.P

d which provides as under:

the delay ,in handing over the

the date mentioned in the

JV
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agreement for sale entered into by tfie promote,r and the allottee
prior to its registration under REM. {nder the p,rovisions of REM,
the prontoter is given a facility to rerlise the date of completion of
project crnd declare the same under $ection 4. T,he RERA does not
contemplate rewriting of contract belween the flat purchaser and
the promoter,..

122. We have already discussed thot aboveptated provisions of the RERA

ore not retrospective in nature. They lnay to some extent be having
a retroactive or quasi retroactive effelt but then (rn that ground the
validiy of the provisions of REPi1. cannot be' challenged. The

Parliament is competent enough to legislate law having
retrospective or retroactive effect. A lalu can be even framed to affect
subsistin:g / existing contractual righps bedueen the parties in the
Iarger public interest. W.elryngllt_gve finy doubt in our mind that the

REF/- has been frame'dtin"Efie{a=yfier p{Atic interes;t after a thorough
study and discussion ftip/J,ad"ihe highest level by the Standing
Committee and Selecf 

tdritii#fib e, ilhich subntitted its detailed
reports.,,, 

,,,,r =-=;=_ i,d,li I'o-. ],.,,,.,

20. Also, in appeal no. lfl f,agt0.$itl(t{es* [gic Eye Developer PvL Ltd,
.' -.1 

i+ 
*r* '

Vs. Ishwer SinghP,;Fh$a, in order dated 17.L2.2019 the Haryana Real

Tiibnnal has, observed-

"34. Thus, kercping 'in view our aft discussion, we ore of the

considered opinion that the prtt of the Act are quasi
retroactive to some extent in and will be applicable to the

Hence in cose of delay in the very of po,ssession as per the
terms and conditions of the for sale tl\e allottee shall be

entitled to the interest/delayed chorges on the
reasonable rate of interest as pro in Rule 1i,5 of the rules and

of co mpen sa ti o n m enti o n edone sided, unfair and unreasonable
in the allreement for sale is liable to ignored."

21.The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act iitself. Furthelr, it is noted that the

builder-buyer agreements have been erKecuted in the manner that there

is no scope left to the allottee to negotjlate any of tlhe clauses contained

therein. Therefore, the authority is of tlhe view that the charges payable

under various heads shall be payable as per the agreed terms and

conditions of the agreement subject to the condition that the same are

-v

Complaint No, Z4B2 of 2021,
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wrong.

G. Entitlement of the complainant for

G.I Direct the respondent to refund the

complainant along with interest at the p

23. The complainant was allotted Flat no. 17C

the project "The Lea?', Sector BS, G

in accordance with the plans/permission

departments/cornpetent authorities and

any other Act, rules and regulations m

unreasonable or exorbitant in nature.

mentioned reasons, the contention of the

stands rejected.

F.II Obiections regarding force Maieure

22.The respondent-promoter 
. 
has raised

construction of the tower in wfrich th

situated, has been delayed due to force mr

orders passed by the Hon'ble SC to stop co

Municipal corpo rations Gurugram, Co,vi

respondent regarding various orders of

advanced in this regard are devoid of m

banning construction in the NCR region w

time and thus, cannot be said to impact th

to such a delay in the completion. Th

cannot be given any leniency on the basis

a well-settled principle that a person ca

respondent/builder for a total considera on of Rs.

{t I*

Complaint No. 2482 of 2027

approverd by the respective

are not iin contravention of

de thereunder and are not

ence, in the light of above-

esponde,nt w.r.t. j urisdiction

the contention that the

unit of tLhe complainant is

jeure circumstances such as

tstruction, notification of the

19, etc. The plea of the

e SC, etc., and all the pleas

t. The orders passed by SC

for a tv/ery short period of

respondent-builder leading

the promoter respondent

f aforesaid reasons and it is

not take benefit of his own

mount rdeposited by the

rate.

n the LTtt

rugram,

floor, Tower 3 in

Haryana by the

86,24,250/-. The

Page 11 of 15
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possession of the unit was to be offered wi
grace period from the date of the executi

Hence, the due darte of possession comes

come on recordl that against the

Rs.86,24,250/-, the complainants have pai

the respondent. However, the complainant

not offered to them despite this. Hence,

withdraw from the project, th. 
.-qfg,,pg.ter.,,"t,r,::_f(:.:

the amount receiverd by the pfuoter,ritt i":,,. . ..:

if it fails to complete or is
accordance with the terms of the agreemen

by the Hon'ble Supreme Court of Indt

Promoters and Developers private Lim

(supra) reiterated in the casidol fWys

other vs. Union of India & others SLp ('r

observed as under: -

"The unqnalified right of the
referred Under Section 1S(1)'(a) and
Act is not dependent on any continlTr
thereof. [t appears that the legislo
provided this right of refund (

unconditional absolute right to
promoter fails to give possession of
building within the time stipulated u
agreement regardless of unforeseen
of the tlourt/Tribunal, which rs i
attributable to the allottees/home
under an obligation to refund the a
interest ctt the rate prescribed by
including compensation in the manner
Act with the proviso that if the al,
withdraw,from the project, he shall lte
for the period of delay tiil handing
rate prescribed".

Complai:nt No. 2482 of Z0Zl

n 36 months plus a 90-day

n of the buyer's agreement.

ut to be 23.09.201,6. It has

tal sale consideration of

a sum of'Rs. 64,L0,466 /- to
contended that the unit was

in case allottees wishes to

liable on demand to return

terest at the prescribed rate

to gi possess;ion of the unit in
for sale. T'his view was taken

in the c2Ses of Newtech

vs. State of U.P. and Ors.

Realtors Private Limited &

l) (supra) wherein it was

to seek refund
ion 19(,1) of the

ies or stipulations
has con,sciously

demand as on
allottees, if the

apartment:, plot or
the ternts of the

or stay orders
either w,ay not
", the promoter is
t on demand with

State Government
vided under the

does not wish to
titled for interest
possession at the

Page L2 of 15
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24.Admissibility of grace period: the pro

agreement between the parties has stated

of 90 days shall be available to it for

occupation certificate in respect of the

respondent-promrcter contended that it

oter in r:lause 8.1(a) of the

at an adclitional grace period

applying and obtaining the

oup housing complex. The

all be provided the grace

period of 90 days, However, the Authorl is of the view that the grace

period shall not be available to it as there h been a massive delay in the

period rnras not utilized in

to return the

Complaint No. 24BZ of 20ZL

thout prr:judice to any other

arnount received by

completion of the project and 
otn!,!r 

same

obtaining the completion .. #t*l
,-.ii.iJi'l, i ;" ',:.

25. The promoter is responsible'",fU#;Hlftbli

complete or is unable to give possessionL

the terms of the agreement for sale or

ions, responsibilities, and

of 201-16 or the rules and

as perr the agreement for

he promoter has failed to

the uhit in accordance with

uly completed by the date

specified therein. .Accordingly, the promot is liable to the allottees, as

he wishes to withrlraw from the project,

remedy availablF,

respondents/prom6tei

may be prescribedr "

26.1t is contended on behalf of the respo nt that allter completing the

project, it has obtained the occupation ce ificate firom the competent

authority on 09.05.2022 and offered po

complainant on 14.05.2022. But the

surrendered the unit by filling the prese

in respect of the ut with interest at such rate as

rion of the allotted unit to the

complainant had already

t complerint on L8.06.202t,

therefore the complainant cannot be fo to continue with the project.

e project which cannot beThere has been arn inordinate delay in

Page 13 of15
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condoned. Thus in such a situation, the co

to take possession of the unit and he is

refund of the paid-up amount.

27. Keeping in view the fact that the all

withdraw from the project and is dema

received by the promoter in respect of

is established. As such, the complainant:

Real Estate [Regulation and Development)

each payment till the actual date of refu

timelines provided in rule 1,6 of the Haryan

H. Directions of the Authority:

50. Hence, the authority hereby passes this or

directions under Section 3T of the Act

obligations cast upon the promoters as per

Authority under Sergtion 34(f) of the Act of

The respondent/promoters are di

failure of the promoter to complete or ina ility to give possession of the

unit in accordanr:e with the greement for sale or duly

e matterr is covered under

ate contained in section

Complaint No. 2482 of ?02L

lainant cannot be compelled

I within the right to seek a

ee/com;:lainant wishes to

ing a relturn of the amount

unit r,rrith interest on the

completed by the date specified therein.

section 1B[1J of the Act of ZQL'6,.

A --^--Ii-- -l ,r28. Accordingly, the non-compliance of the n

11(4)(aJ read with sedion 1B(1J of rhe Ar:r n the part ofthe respondent

entitled to a refund of the

rate of inrterest i.e., @ 8.75o/oentire amount paid by him at the prescrib,ec

p.a. [the State Banlr of India highest margi.nr

applicable as of defte +2o/o) as prescribecl u

cost of L:nding rate (MCLR)

er rule L5 of the Haryana

les, 2017 from the date of

of the amount within the

Rules 2(177 ibid.

er and issues the following

ensure compliance with

e functions entrusted to the

016.

to refund the amount i.e.,

complairnant/allottee along

dr-

Page L4 of 15
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5L. Complaint stands dlisposed

52. File be consigned to the regi

Haryana R.eal

with interest at the rate of l0.T5o/o p.a.

the Haryana Real Estate fRegulation an

from the date of each payment till the

amount.

ii. A period of 90 clays is given to the res

directions given in this order failing wh
follow.

Complaint No. Z4B2 of 2OZl

prescribed under rule 15 of

Development) Rule s, 2Q1,7

date of refund of the

to comply with the

legal consequences would

', Gurugram
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