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ORDER

1. The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development) Act'

2016 (in short, the ActJ read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short' the Rules) for

violation of section 11( )(a) of the Act wherein il is inter olia

prescribed that the promoter shall be responsible for all obligations'

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed lnter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, ifany, have been detailed in the following tabular form:

s. N. Particulars Details
1. Name ofthe project Prism Portico, Sector 89, Gurgqg!

2. Project area 5.06 acres

Nature of the project (Commercial complex)

4. DTCP license no. and
validiw status

179 of 2008 dated 11.10.2008
valid upto 10.10.2018

Name oflicensee Ninaniya Estates Ltd.

6. RERA Registered/ not
registered

Unregistered

7. Unit no. as per BBA dated
t5.07 .2017

322,3d f7c0r
(pase 51of comPlaint)

8. Unit area admeasuring as
per BBA dated L5.07 .2017

770 sq. fl. (super area)
Ipage 51 of complaint)

9. Date of execution of
agreement to sell executed
between original allottee
and respondent for unit no.

403, 4th floor in "Prism
Suites" Proiect

22.07.201r
(page 19 of complaint)

10. Endorsement of unit no.

403, 4th floor in
complainant favour on

02.05.2072
[Page 37 of the comPlaint]

11. Exchange of endorsed unit
i.e., 403, 4th floor with unit
in question vide buYer's
agreement dated

1.5.07 .2017

[page 50 of complaint)

12. Possession clause 5 Completition and Possession
5,! "That the company shall complete the

construction of the said unit within 40

months from the date of execution of this
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13.

agreement ond/or from the stlrt of
construction whichever is lqter and offer
of possession will be sent to the ollottee
subject to the condition thot oll the

omounts due and payable by the Allottee

by the sti\uloted dote as stoted in

Annexure-ll ottached with this
aoreement...."

Due date of possession 15.11.202 0
(calculated from the date of execution
of buyer's agreement)

t4. Basic sale consideration Rs.34,82,500/-
fPaqe 51 of the complaintJ

15. Amount paid by the
complainant

Rs.37 ,01,971/'
fas alleged by complainant on page 5

of complaint)

16. Occupation certificate
/Completion certificate

Not yet obtained

L7. 0ffer of possession Not offered

18. Legal notice for
surrendering the unit

08.03.2022
(oaee 59 of comPlaint)

ffiIAREIA
S*eunuenRll complaint No. 1941of 2022

B. Facts ofthe complaint:

I. That the original allottee named Mrs. Savita Singhal had entered into

a suites buyer's agreement dated 22.07 .2011for the property/suites

bearing no. -403 on 4th Floor having super area of approx 770 sq ft'

in the proiect named "Prism Executive Suites" situated at Gwal

Pahari, Sector- 2, Gurgaon .

11. That thereafter in the year 2012, Mrs. Savita Singhal and the

complainant had entered into an agreement to sell and subsequently

on 02.05.2012 an endorsement was made in favour of the

complainant.

lll. The representatives of respondent informed and assured the

complainant that the construction of the proiect will commence
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IV.

Complaint No. 1947 of 2022

within a period of 2 months i.e. maximum by the end of March and

the possession of the unit will be handed over within a period of 36

months. Thus, believing upon the representations and assurances,

the complainant started making initial payments for the said

shop/unit and had paid a sum of Rs.37,01,971/- as per the demands

raised by it from time to time.

That since the respondent failed to handover the possession of the

unit as it had not even stated the construction, it offered another

unit in its another proiect to the complainant with the assurance of

timely handing over of possession. As the money of the complainant

was already struck, thus he had no option but to agree to the words

of the respondent. Thereafter, on 15.07.201'7, a buyer's agreement

was executed between the complainant and the respondent vide

which a unit bearing no. 322,3'd floor having 700sq.ft super area

was allotted in his favour in the proiect named "Prism Portico" at

Sector 89, Gurugram and the paid-up amount of previous unit was

adjusted in the subsequent unit.

That the complainant time to time contacted the officials of the

respondent to known the status of the construction of the project but

they always assured that the possession will be given on time

without any delay and default i.e. within a period of 40 months

Further if there is any default then it will compensate as per the

buyer's agreement.

That the respondent has failed to give possession on time as agrecd

Therefore, the complainant visited the site in the month of January,

2022 and was shocked to see that the construction ofthe proiect was

being carried out in a very slow pace and the project is far away from

vt.
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the completion. Therefore on seeing the conduct of the respondent

the complainant was constrained to send a legal notice through his

counsel for demanding the refund of paid amount However' the

respondent neither responded to the said letter, nor refunded the

amount paid. Hence, the present complaint is being filed before this

Authority.

C. Relief sought by the complainant:

3. The complainant has sought following relief(s):

l. Direct the respondent to refund paid-up amount along with interest'

D. Reply by respondent:

4. Despite due service and putting in appearance through AR' the

respondent company failed to fiie any written reply even after several

opportunities given. Therefore, the defence of the respondent was

struck off vide proceeding dated 18.07 .2023

5. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute Hence, the complaint can

be decided on the basis of these undisputed documents'

Jurisdiction of the authority:

The authority observes that it has territorial as well as subject mattcr

jurisdiction to adiudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

7. As per notification no. l/9212017-ITCP dated 14'12'2017 issued by

Town and Country Planning Department, the jurisdiction of Rcal

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram ln the

present case, the proiect in question is situated within the planning 
t

E.

6.
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8.

9.

HARERA
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area of Gurugram district. Therefore, this authority has completc

territorial iurisdiction to dealwith the present complaint'

E. II Subiect matter iurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale section 11(4)(aJ

is reproduced as hereunder:

Section 1U4)(cr)
si r:"tportiiti 1o, otl obligotions, responsibilities and func.tions under lhc

proviiions oS tiis Act or the rules and regulations made thereunder.or to

the atlottee as per the agreement for sole, or to the ossocnton of ollotlee'

os the case may be' tilt the conveyonce of oll the oportments' plots or

iiidirgt, ot tnL ,ote moy be, to the sllottee' or the common areos to Lhe

ossoci; on of ollottee or the competent quthoriqr' os the cose may be;

Section 34-Functions of the Autlority:
34A of the Act provides to ensure complidnce of the obligation,s.cosL

ipZi ti" prorot"r, the ollottee ond the real estate agents under this Act

and the rules and regulotions mode thereunder'

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non'

compliance of obligations by the promoter Ieaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

10. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promotets

and Developers Private Limited Vs State of U'P' and Ors' 2021-2022

(7) RCR (Civit), 357 and reiterated in case of M/s Sona Realtors

Private Limited & other Vs llnion oI India & others SLP (Civil) No'

73005 of 2020 decided on 72.05'2022wherein it has been laid down

as under:

"86. From the scheme of the Act of which a detoiled reference hos been

mode and toking noti of power of adiudicotion delineoted with the
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regulotory authoriqt ond adiudicating officer, whqt Jinolly culh.out is thot

olthough the Act indicotes the distinct expressions like 'refund" 'interest',

'penalty' and 'compensotion', q conioint reoding of Sections 18.ond 19

ileorly manifes* thot when it comes to refund of the omount, and. interest

on thZ refund amount or directing poyment of interest for delayed delivery

of posseision, or penolty and interest thereon, it is the regulatory outhority

wiich has the power ta examine ond determine the outcome ofa comploint'

At the some time, when it comes to a question of seeking the relief of
odjudging compensotion ond interest thereon under Sections 12' 14, 18 ond

li, tne oiiuaicoting ollicer exclusively has the power to determine, keeping

in view tie collective reoding ofsection 71 reod with Section 72 of the Act'

if the odiudicotion under Sections 12, 14' 18 ond 19 other thon

,o^p"r*iio, as envisqged, if extended to the odjudicating oltrcet os

proyed that, in our view, may intend to expand the ombit and scope of the
'powers 

and functions of the odiudicqting olficer under Section 71 ond thot

would be agoinstthe mandote oftheAct2016."
11. Hence, in vlew of the authoiitdtive pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has

complete jurisdiction to decide the complaint seeking refund of the

amount and interest on the refund amount.

F. Findings on the rellef sought by the complainant:

F.I Direct to the respondent to refund the paid-up amount

along wlth interest

12. The complainant intends to withdraw from the proiect and is seeking

return ofthe amount paid byhim in respect of subiect unit along with

interest at the prescribed rate as provided under section 18(1J of the

Act. Section. 18[1) of the Act is reproduced below for ready reference

"section 78: ' Return oI amount ond compensation
18(1), lf the promoter fails to complete or is unoble to give possession

ofqn opartment, plot" or building.'
(Q in iccordonce with the terms of the ogreement for sale or, os the

case moy be, duly completed by the dote specified therein; or

(b) due to discontinuance of his business os o developer on occount of
suspension or revocation of the registrotion under this Act or for
any other reason,

he shall be liable on demqnd to the altottees, in cose the allottee

wishes to withdraw fiom the project, without prejudice to ony other

remedy availoble, to return the amount received by him in respect
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of that qpartment, plot, building, os the cose may be, with interest
at such rate as may be prescribed in this behalf including

compensation in the monner os provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be poid, by the promoter, interest for every month of
delay, tilt the handing over of the possession, at such rote as moy be

prescribed."
(Emphosis supplied)

13. Clause 5.1 of the buyer's agreement provides for handing over of

possession and the same is reproduced below: -

5,1 "That the compony shall complete the construction of the soid unit
within 40 months from the dote of execution of this ogreement ond/or

from the start of construction whichever is loter and offer of possesso

will be sent to the ollottee subject to the condition that all the omounts

due and payable by the Allottee by the stipulated date os stotecl in

A n nexure- I I attached with this qgreement. -,.".

14. Therefore, on considering the above mentioned clause, the due datc of

possession comes out to be 15'11.2020 and the complaint seeking

refund has been filed before this Authority on27.04.2022. Further, the

complainant has also sent a legal notice to the respondent on

08.03.2022 seeking refund of the amount paid on contraventions of

the terms of BBA by it, but as no positive response was received from

it. So, the complainant has filed the present complaint.

15. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund of the amount paid by him at thc

prescribed rate of interest as provided under rule 15 of the rules Rule

15 has been reproduced as under:

Rule 75. Prescribed rote oI interest- [Proviso to section 72,

section 18 and sub-section (4) and subsection (7) of
section 791
(1) For the purpose of proviso to section 12; section 18; ond sub'

sections (4) ond (7) of section 19, the "interest ot the rote
prescribed" shall be the State Bonk of lndia highest marginol cost

of lending rate +24,4.:

Provided that in cose the Stote Bonk of Indio marginol cost of lending rqLe

IMCLR) is not in use, it sholl be reploced by such benchmork lending roLes

Page 8 of 13

4



HARERA
ffi.GURUGRAI/

which the Stote Bank of tndiq moy fix from time to time for lending to the

general Public.
The iegislature in its wisdom in the subordinate legislation under thc

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i'c''

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 27.09.2023 ts 8.75o/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2Yo i.e., 7O,7 5o/o'

On consideration of the circumstances, the documents, submissions

and based on the findings of the authority regarding contraventions as

per provisions of rule 28(1), the authority is satisfied that the

respondent is in conravention of the provisions of the Act. By virtue of

clause 5.1 of the buyer's agreement executed between the parties on

75.07.20L7, the possession of the subject unit was to be delivered

within a period of 40 months from the date of execution of buyer's

agreement which comes out to be 15.11.2020.

19. Keeping in view the fact that the allottee/complainant wishes to

withdraw from the proiect and demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the plot

in accordance with the terms of agreement for sale or duly completed

by the date specified therein. The matter is covered under section

18(1) ofthe Act of 2016.

20. The due date of possession as per agreement for sale as mentioned in

the table above is 15.11.2020 and there is delay of 1 year 5 months

Complaint No. 1941 of2022

t6.

77.

18.
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and 12 days on the date of filing of the complaint' The authority has

further, observes that even after a passage of more than 2 10 years till

date neither the construction is complete nor the offer of possession of

the allotted unit has been made to the allottee by the

respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the unit

which is allotted to him and for which he has paid a considerable

amount of money towards the salcconsideration lt is also pertinent to

mention that complainant has paid almost 100% of basic sale

consideration till2Of7. Further, the authority observes that there is no

document place on record from which it can be ascertained that

whether the respondent has applied for occupation certificate/part

occupation certificate or what is the status of construction of the

project. ln view of the above-mentioned fact, the allottee intends to

withdraw from the proiect and is well within the right to do the same

in view of section 18[1) ofthe Act, 2016'

21. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtained by the

respondent /promoter. The authority is of the view that the allottec

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

lndia in lreo Grace Realtech PvL Ltd' Vs' Abhishek Khonna & Ors''

civil appeal no. 5785 of 2019, decided on 11'07'2027

".... The occupation certifrcate is not avoilable even as on date' which

clearly amounts to delciency of service The allottees cann.ot be

mad; b woit indef;nitely for possession of the opqrtments ollotted
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to them, nor can they be bound to toke the oportments in Phase 1

of the project......."

Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs

State of II.P. and Ors. (supra) reiterated in case of M/s Sana

Realtors Private Limited & other vs llnion of lndia & others SLP

(Civil) No. 73005 of 2020 decided on 12.05.2022. it was observed:

25. The unquatified right of the allottee to seek refund referred Under

Section 18(1)(0) and Section 19(4) of the Act is not dependent on

ony contingencies or stipuladans thereof. lt oppeors that the

legislature has consciously provided this right of refund on demond

oi on unconditionol obsolue'iighi to the allottee, if the promoter

fails to give possession of the dftditment, plot or building with.in the-
'time 

sipulated under the teiris of the agreement rgSold\a of
unforeseen events or stoy orders of the Court/Tribunal, which is in

eiiher way not ottributable to the allotue/home buyer, the.

promoter is under an obligitition to relund the amount on demond

with interest ot the rote prescribed by the Stqte Government

including compensation in the monner provided under the Act with

the proiiso thdt if the allottee does not wish to withdraw from the

project, he sholl be entitled for interest lor the period oI delay till
handing over possession at the rate prescribed."

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made th.e,reunder or tq the allottee as per agreement for

sale under section 11(4J(a). The promoter has failed to complete or

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein'

Accordingly, the promoter is liable to the allottee, as the allottee

wishes to withdraw from the project, without preiudice to any other

remedy available, to return the amount received by it in respect of the

unit with interest at such rate as may be prescribed.

24. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the

22.

23.
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respondent is established. As such, the complainant is entitled to

refund of the entire amount paid by him at the prescribed rate of

interest i.e., @10.7so/o p.a. (the state Bank of India highest marginal

cost of lending rate (MCLR) applicable as on date +20lo) as prescribed

under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 from the date of each payment till the

actual date of refund of the amount within the timelines provided in

rule 16 ofthe Haryana Rules 2017 ibid.

G. Directions of the authority

25. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(0:

i. The respondent/promoter is directed to refund the paid-up

amount of Rs.37,0L,971/- received by it from the complainant

along with interest at the rate of 10.75o/o p.a. as prescribed under

rule 15 of the Haryana Real Estate [Regulation and Development)

Rules, 2017 from the date of each payment till the actual date of

refund of the deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.

iii. The respondent is further directed not to create any third-party

rights against the subject unit before full realization of the paid-

up amount along with interest thereon to the complainant

even il any transfer is initiated with respect to sub)ect unit,

and

the
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allottee.

26. Complaint stands disposed of.

27. File be consigned to registry.

(Ashok
M€

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 27 .09.2023

Complaint No. 194l of 2022

receivables shall be first utilized for clearing dues of complainant-
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