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Smt. Poonam Sachdev
R/o H. No. 121,
Spaze Pri4r,
Sector-72, Gurugram, Haryana-122001.

Versus

Shine Buildcon Private Limited
Regd. office at: H-334, Ground Floot New
Rajinder Nagar, New Delhi-110060.

CORAM:
Sh. Vijay Kumar Goyal

APPEAMNCE:
Sh. Ashish Budhirala (Advocate)
Sh. Pankaj Chandola [Advocate)

ORDER

Complaint No. 6854 of 202 2

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.
Date ofcomplaint
First date of Hearing
Date of decision

6A54 of 2022
t9.70.2022
L7.02.2023
17.04.2023

Complainant

Respondent

Member

Complainant
Respondent

1. The present complainthas been filed bythe complainant/allottee under

section 3L of the Real Estate (Regulation and Development) Act, 2016

(in short, the Actl read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rules) for

violation of section 11(a) (a) of the Act wherein it is inrer alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed interse.

unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, ifany, have been detailed in the following tabular form:

Details
ffiguon,
Commercial
2.8 acres
34 of 2012 dated 15.O4.2072
upro 14.04.2020
Shine Buildcon
Registered vide no.28 of 2017
dared 28.07 .20L7
C-203, 2"d floor
As per e no. 41 of com laint

368 sq. ft. (Super area)
As per page no. 41 of com laint

0 5.10.2 01 5

As per no. 35 of com laint
28.07.2016
As per e no. 38 of com Iaint
13(ii)
Subject to Force Majeure, as defined
herein and further subject to the allottee
hoving complied with all its obligdtions
under the terms and conditions of this
agreement and not having defaulted
under any provtsion(s) of this agreement
including but not limited to the timely
payment ofall dues and charges including

istration

Complaint No. 6854 of 2022

A.

)

Particulars
Name and location of the

Nature of the proiect
Proiect area
DTCP license no.

Name of Licensee
RERA Registered/ not
registered
Unit no.

Unit area admeasuring

Date of allotment

Date of builder buyer
eement

Possession Clause

the total sdle considerotion,
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B.

3.

I.

Complaint No. 6854 of 2022

Facts ofthe comPlaint:
The complainant has made the following submissions in the complaint:

That representatives of the respondent company visited the complaint

and showed a promising image ofa project named "70 Grandwalk" by

tapasya at Sector 70, Gurugram, Haryana by Shine Buildcon Pvt' Ltd'

charges, stamp duQ and other charges

and also subject to the allottee hovlng
complied with oll formalities or
documentation as prescribed by the

Company, the company proposes to offer
the possession of the said shop to the

allottee within a period of 42 months

from the date of signing of this
agreement or approval of the Building
plans, whichever is later
('Commitment Period"). The ollottee

further agrees and understands thot the

company shall additionally be entitled to

a period of six months, after the expiry of
the said commitment period to allow for
unseen delays beyond the reasonable

control ofthe comqanY.

12 Due date of possession 28,07 .2020 (including grace Period
which was provided in BBA for
unforeseen delaysJ

[Calculated from the date of signing of
buyer's agreement] 

-

13 Sale consideration Rs. 30,36,000/- fexclusive of taxes)
(As per page no. 48 of complaintJ

74 Amount paid by the
complainant

Rs. 18,31,971l- (including taxes)
(As alleged by the comPlainaqlL

15 Occupation certificate Although applied on 07.02.2023 but not

vet obtained

16 Offer of possession Not offered
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II.

and assured that all the plans have been sanctioned and the

construction has started and will be completed on time.

That being lured by the false commitments ofthe respondent-company,

the complainant paid advance amount of Rs.3,14,857/- to the

respondent and the respondent issued an allotment letter for shop no.

C-203, Second Floor, 70 GRANDWALK having super area of 368 sq.ft.

plus car parking to the complainant for the total cost of the unit of Rs.

30,36,000/- and she has paid a total sum of Rs. 18,37,971/-inall.

That a buyer's agreement for shop was duly executed between the

complainant and the respondent on 28.01.2016. The agreement had a

detailed clause in case of failure to deliver possession by the developer

under clause 13. As per clause 13 ofthe agreement, the respondent had

agreed to deliver the possession of the shop within 42 months from the

date of signing of this agreement or approval of the building plans,

whichever is later with an extended grace period of 6 months. That the

agreement was executed on 28.01.2016 and the respondent had to

deliver the possession ofthe shop by 28.07.2020.

That despite receiving of more than 50%0 approximately payments on

time for all the demands raised by the respondent for the said shop and

despite repeated requests and reminders over phone calls and personal

visits of the complainant, the respondent has failed to deliver the

possession of the allotted shop to the complainant within stipulated

period.

V. That the delivery of possession of the shop allotted to the complainant

has been delayed due to non-completion of the said project by the

Complaint No. 6854 of 2022

III.

IV.
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respondent on time due to illegal misappropriation ofthe funds, callous

attitude and malafide of the respondent.

VI. That the cause of action for filing of the present complaint arose when

the respondent got signed an illegal and arbitrary agreement from the

complainant. The cause of action subsequently arose on multiple

occasions when the complainant made requests to the respondent to

complete the construction on time. The cause of action arose when the

respondent failed to deliver possession of the shop and failed to pay

delayed possession charges to the complainant.

VII. That due to above acts of the respondent the complainant has been

unnecessarily harassed mentally as well as financially, therefore the

respondent is liable to compensate the complainant on account of the

aforesaid act of unfair trade practice.

The complainant sought following relief[s):

ll.

lll.

C.

4.

Reliefsought by the complainant:

Direct the respondent to handover the possession of the

shop booked by the complainant.

Direct the respondent to pay delayed possession charges @

180/o per annum from the date ofeach payment made by the

complainant.

Direct the respondent to complete the construction as per

the approved layout plan and provide all the amenities as

promised.

Direct the respondent to pay a sum of Rs. 1,00,000/- as

litigation expenses to the complainant,

lv.
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5. 0n the date of hearing the authority explained to the

respondent/promoter aboutthe contraventions as alleged to have been

committed in relation to section 11[4J (aJ of the Act to plead guilty or

not to plead guilty.

Reply by the resPondent.

The respondent vide rePlY dated

on the following grounds: -

01.08.2023 contested the complaint

ll.

Ill.

That the pro,ect named "70 Grandwalk" is a commercial proiect being

developed in accordance with the provisions of the Affordable

Housing Policy,2013.

That the complainatrt is seeking interest on the paid-up amount of

Rs.21,56,90 3.39l-.

Thereafter, the respondent vide allotment letter dated 15 10'2015'

allotted a unit bearing no. C-203 on second floor, admeasuring super

area of 368 sq. ft. (34.19 sq. mtr.) approximately, in the aforesaid

project. Further, on 28.01.2016, a buyer's agreement, was executed

between the complainant and the respondent pertaining to the said

shop having a basic sale consideration of Rs 35'25,200 /-'

That as per the provision of clause 13 of the agreement, the possession

of the shop was proposed to be handed over within a period of 42

months from the date of signing of the agreement or approval of

building plans, whichever is later along with grace period of 6 months

fhereinafter referred to as'Grace Period') and as per the same the

possession was to be handed over on or before 28 01 202 0 which was

subject to force majeure circumstances'
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v. It is submitted that inspite after being aware of the fact that

complainant had defaulted in paying the instalments and had less than

the half of the total sale consideration i.e., Rs. 78,31,971, /- against the

total sale consideration of Rs. 30,36,000/- and yet a substantial

amount was due on account of the Complainant

vi. That the project ofthe respondent was delayed on account ofvarious

intervening factors like lockdown imposed due to Covid-19 pandemic,

shortage of labour, stopping of work by National Green Tribunal and

other authorities due to increase in pollution etc.

vii. That the entire construction has been done and the project is near to

competition. However, the formalities of obtaining occupation

certificate remains pending.

All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the complainant.

furisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorial iurisdiction

As per notification no. 1, /92 /201.7 -1TCP dated 74.12.201.7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

Complaint No. 6854 of 2022

6.

7.

E.

B.

9.
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question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial iurisdiction to deal

with the present complaint.

E.ll Subiect-matter lurisdiction

10. Section 11(4)(al of the Acl, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(41[a)

is reproduced as hereunder:

Section 71,,,,,

[4) The promoter shqll'
(a) be responsible t'or all obligations, responsibilities and functtons
under the provisions ol this Act or the rules qnd regulotions mode

thereunder or to the qllottees os per the qgreement for sole, or to
the ossociotion of allottees, as the case may be, till the conveyance

of all the oportments, plots or buildings, as the cose may be, to the
qllottees, or the common qreos to the associotion olallottees or the

competent authority, as the cose moy be;

Section 3 4-Fundions of the Authority:
34A of the Act provides to ensure complionce of the obligotions
cast upon the promoters, the qllodees ond the real estate ogents

under this Act qnd the rules ond regulotions mode thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete )urisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adiudicating officer if pursued by the

complainant at a later stage.

F. Findings on obiections raised by the respondent.

F.I Obiection regarding delay due to force maieure circumstances

12. The respondent-promoter raised the contention that the construction

of the project was delayed due to force maieure conditions such as

various orders passed by

region and non-payment

NGT and weather conditions of Delhi NCR

of instalment by different allottees of the
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project, but all the pleas advanced in this regard are devoid of merit'

The buyer's agreement was executed beBveen the parties on

28.0L.201,6 and as per terms and conditions of the said agreement the

due date of handing over of possession comes out to be 28 01 2020

(grace period of 6 months already allowed being unqualifiedl The

events such as various orders by NGT in view of weather condition of

Delhi NCR region, were for a shorter duration of time and were not

continuous as there is a delay of more than three years and even some

happening after due date of handing over of possession Thus' the

promoter-respondent cannot be given any leniency on based of

aforesaid reasons. It is well settled principle that a person cannot take

benefit of his own wrong.

13. As far as delay in construction due to outbreak of Covid-19 is concerned'

Hon'ble Delhi High Court in case titled asM/s Halliburton olfshore

Seuices Inc. v/s vedanta Ltit. & Anr' bearing no' o'M' P (l) (Comm)

no. 88/ 2020 and I.As 3696'3697/2020 dated 29 05 2020 which has

observed that-

"69. The post non'performance ofthe Controctor cannotbe condoned due to

the COVID'|| lockdo\en in Mqrch 2020 in tndio The Controctor wos in

breoch since September 20lg Opportunities were given to the Contractor to

cure the some repeatedly Despite the same' the Contractor could not

complete the Project 'l'he outbreok of a pondemic cannot be used os an

excuse for non' perfonnance of a controct for which the deodlines were

much before the outbreak itse\"

13. The respondent was liable to complete the construction of the proiect

and the possession of the said unit was to be handed over by

ZA.07.2OZO and is claiming benefit of lockdown which came into effect

on23.03.2020whereastheduedateofhandingoverofpossessionwas

Complaint No. 6854 of 2022
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much prior to the event of outbreak of Covid-19 pandemic Therefore'

the authority is ofthe view that outbreak ofa pandemic cannot be used

as an excuse for non- performance of a contract for which the deadlines

were much before the outbreak itself and for the said reason' the said

time period is not excluded while calculating the delay in handing over

possession.

G. Findings on the relief sought by the complainants'

G. I Direct the respondent to handover the possession ofthe shop

14.

15.

booked by the comPlainanL
G.ll Direct the respondent to pay

180/o per annum from the date
delayed Possession charges @

of each PaYment made bY the

complainant.
c.iii'oi.".t ,r," .espondent to complete the construction as per the

,rriru"J fuvor, pian and provide all the amenities as promised

airit. ."ri"ft "t" 
takL'n together being interconnected

ln the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) ofthe Act Sec lS(1) proviso reads as under'

"section 18: - Return of amount qnd compenssti.on

iaiii-ii ti" pror"*r iails to complete orls unable to give possession of

an apoftmenL, Plot. or building, -
'irloiriiii 

tnr, *n"r, an qllottee does not intend to withdraw from'tii'iiir, i" siott be poid, bv the promoter' 
':"-'-"t:.f::-:'::;;,;;';;"i;;,;nihe hondins'over of the possession' ot such rote

as moY be Prescribed'

16. Clause r: 
" 
ofih"' U,y"t's agreement provides for handing over ol'

possession and is reproduced below:

1 3 (i i) " 5 u bi ect to For ce M o j eu r e' os del n e d. h.u 
"i :,! 

nd 
-[y'-:h :::y 

b i ""
to the Allottee having cinplied wi;h otl its.obtigotions under the

rcrms ond conditions oS this Agreenent ond not houing defoulted

iriiriiv p'o'itior,61 i1 this ei'"ement including.but not Iim-ited to

ii" ,ii"iy'p"v'*i i7 itl dues'and cha'ges including the totol sale
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At the outset, it is relevant to comment on the pre-set possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and the complainants not

being in default under any provision of this agreement and in

compliance with all provisions, formalities and documentation as

prescribed by the promoter. The drafting of this clause and

incorporation of such conditions is not only vague and uncertain but so

heavily loaded in favour of the promoter and against the allottee that

even a single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning.

18. The buyer's agreement is a pivotal legal document which should ensure

that the rights and liabilities of both builder/promoter and

buyer/allottee are protected candidly. The flat agreement lays down the

terms that govern the sale of different kinds of properties like

residentials, commercials etc. between the builder and the buyer' It is

in the interest of both the parties to have a well-drafted buyer's

Complaint No. 6854 of 2022

Consideration, registration chorges, stomp duty ond other charges

ond olso subject to the Allottee having complied with qll Iormolities
or documentqtion os prescribed by the Compony, the Company

proposes to offer the possession ofthe said Shop to the Allotteewithin
o period of 42 months Irom the date of signing of this ogreement or
approvol of the Building plans, whichever is loter ("Commitment

Period"). The Allottee further agrees and understonds thot the

Compony shall additionolly be entitled to q period of 6 (Six month)
("Groce Period"), aftcr the expiry of the said Commitment Period to
allow Jor unforeseen delqys beyond the reosonoble control of the
Compony.."

17. The authority has gone through the possession clause ofthe agreement.
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agreement which would thereby protect the rights of both the builder

and buyer in the unfortunate event ofa dispute that may arise. It should

be drafted in the simple and unambiguous language which may be

understood by a common man with an ordinary educational

background. It should contain a provision with regard to stipulated time

ofdelivery ofpossession ofthe unit, plot or building, as the case may be

and the right of the buyer/allottee in case of delay in possession of the

unit.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under rule

15 ofthe rules. Rule 1.5 has been reproduced as under:

Rule 15, Prescribed rate of interest- lProvisoto section 72, section 1B

and sub-section (4) and subsection (7) ofsection 791

@ For the purpose of proviso to section 12; section 18; ond sub'
sections (4) ond (7) of section 19, the "interest ot the rcte
prescribed" sholl be the Stote Bank of lndio highest morginol cost

of lending rate +20k.:

Provided that in case the Stote Bank of Indiq morginol cost of
lending rate (MCLR) is not in use, it shall be reploced by such

benchmork lending rotes which the Stote Bank of lndia moy fx
from time to time for lending to the general public,

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Complaint No. 6854 of 2022

79.

20.
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21. Consequently, as per website of the State Bank of India i.e.,

on date i.e., L7.08.2023 is 8.75%. Accordingly, the prescribed rate of

interest will be marginal cost of Iending rate +2% i.e. , lO,7So/o.

The definition of term 'interest' as defined under section?(za) ofthe Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" means the rates ofinterest pqyable by the promoter or the
ollottee, as the cose may be.

Explanation. -For the purpose of this clause-
O the rote ol interest chargeoble from the ollottee by the promoter,

in cose of default, sholl be equal to the rate of interest which the
promoter shall be lioble to poy the allottee, in cose ofdefoult;

(il the interest poyoble by the promoter to the allottee sholl be from
the date the promoter received the amount or any port thereof till
the date the amount or port thereof and interest thereon t5

refunded, and the interest poyable by the allottee to the promoter
shall be from the date the ollottee defaults in poyment to the
promoter tillthe dote it is poidi'

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10.75olo by the respondent/

promoter which is the same as is being granted to it in case of delayed

possession charges.

On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings ofthe authority regarding

contraventions as per provisions of rule 28, the Authority is satisfied

that the respondent is in contravention of the provisions of the AcL By

virtue of clause 13 of the agreement executed betlveen the parties on

28.01.2016, the possession ofthe subject apartment was to be delivered

Complaint No. 6854 of 2022

https: / /sbi.co.i n. the marginal cost of lending rate fin shorg MCLRJ as

22.

23.

24.
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within a period of 42 months from the date of signing of this agreement

or approval ofthe Building plans, whichever is later. Therefore, the due

date of handing over possession was 28.01.2020. The respondent has

failed to handover possession of the subject apartment till date of this

order. Accordingly, it is the failure oFthe respondent/promoter to fulfil

its obligations and responsibilities as per the agreement to hand over

the possession within the stipulated period. The authority is of the

considered view that there is delay on the part of the respondent to

offer of possession of the allotted unit to the complainant as per the

terms and conditions of the buyer's agreement dated 28.01.2016

executed betlveen the parties. Further, no OC/part OC has been granted

to the project. Hence, this proiect is to be treated as on-going project

and the provisions of the Act shall be applicable equally to the builder

as well as allottee.

25. Section 19(L0J of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate is yet not

obtained. The respondent shall offer the possession of the unit in

question to the complainant after completion of the construction as per

approved building plan and obtaining occupation certificate. So, it can

be said that the complainant shall come to know about the occupation

certificate only upon the date of offer of possession. Therefore, in the

interest of natural iustice, the complainant should be given two months'

time from the date of offer of possession. This tlvo month of reasonable

time is being given to the complainant keeping in mind that even after
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intimation of possession practically one has to arrange a lot of logistics

and requisite documents including but not limited to inspection of the

completely finished unit, but this is subiect to that the unit being handed

over at the time of taking possession is in habitable condition. It is

further clarified that the delay possession charges shall be payable from

the due date of possession i.e.,28.01.2020 till the expiry of 2 months

from the date of valid offer of possession or actual handing over of

possession and whichever is earlier.

26. Accordingly, it is the failure ofthe promoter to fulfil its obligations and

responsibilities as per the agreement dated 28.01.2016 to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read with

proviso to section 18(11 of the Act on the part of the respondent is

established. As such, the allottee shall be paid, by the promoter, interest

for every month of delay from due date ofpossession i.e., 28.01.2 020 till

the date of valid offer of possession plus 2 months or actual handing

over of possession, whichever is earlier; at prescribed rate i.e., 10.75%

p.a. as per proviso to section 18(1) of the Act read with rule 15 of the

rules.

G,ll Compensation Cost.

27. The complainant in the aforesaid relief is seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal titled as

M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of UP & Ors.

(Civil appeal nos.6745-67 49 of 2021, decided on 11.11.2 021), has held

/\ that an allottee is entitled to claim compensation under sectio ns 72, L4,V

Complaint No. 6854 of 2022
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18 and section 19 which is to be decided by the adjudicating officer as

per section 71 and the quantum of compensation shall be adjudged by

the adjudicating officer having due regard to the factors mentioned in

section 72. The adjudicating officer has exclusive jurisdiction to deal

with the complaints in respect of compensation. Therefore, the

complainant is advised to approach the adjudicating officer for seeking

the relief of compensation

H. Directions ofthe authority

28. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent shall pay delay possession interest on the paid up

amount by the complainant at the prescribed rate i.e., 10.75%0 p.a. for

every month of delay from due date of possession i.e., 28.01.2020 tiu

offer of possession after obtaining occupation certificate from the

competent authority plus 2 months or actual taking over of possession,

whichever is earlier; as per proviso to section 18(1J ofthe Act read with

rule 15 ofthe rules.

ii. The respondent is directed to hand over the possession to the

complainant allottee on payment of outstanding dues, if any, after

adjustment of interest for the delayed period.

iii. The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e., 10.75% by

the respondent/promoter which is the same rate of interest which the
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