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BEFORE THE HARYANA REAL ESTATE REGULATORY
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Complaint no. 3 1005 of 2021
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ORDER

1. The present complaint dated 05.03.2021 has been filed by the
complainant/allottees under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the
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Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the act or the rules

and regulations made there under or to the allottees as per the agreement

for sale executed inter se.

if any, have been de

];H in th&{gﬂ&m ta’ﬂl.{'iar form:

‘l

S. No.

T 1’
i ™

1. Name of the ﬂ{vfbi

|

(1]
i
i

Total area of the‘pﬁ‘gjpct

Nature of the prn;edb o

L_ .]'{' GT

1'1_"-

up b usmg colony

DTCP license no.

Licensee .|

.\|

"""‘"--l

Validity o h'&.‘ l‘ 0o.

b lgamglhenu Pmiects Pvt. Ltd.

= s e

Registered ;‘n‘jn;‘?ﬁklis,t_érgeﬁl i\_

AN ":E'egf'ter‘i!‘& infwo phases

i. 2080f2017 dated 15.09.2017

[Valid up to 31.12.2018 for 49637 sq.
mtrs. and extension granted vide
no.3/2019 dated 02.08.2019 which is
extended up to 31.12.2019]

i, 14 of 2019
28.03.2019(Phase 1)

[Valid up to 17.10.2018 for 4.57 acres]

dated
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8.

Provisional allotment letter

28.05.2013
[annexure R2, page 30 of reply]

Unit no.

1G-01-0103, 1* floor, building no.1
[annexure R4, page 44 of reply]

10.

Area of the unit (super area)

2025 sq. ft.

11.

Date of execution of buyer’s

agreement

09,07.2013
[annexure R4, page 41 of reply]

12,

Possession clause

v | the A
'u.. i "4 ; _-._::TT%

alﬂi POSSESSION

| force majeure conditions, and subject to
Allottee(s) having complied with all
terms - and conditions of this
Ag {'eemeut. and not being in default under

with all provisions,
pcumentation  etc. as
rescribe e Company, the Company
propaseés. to hand over the possession of

| the'Unitwithin 42 (Forty Two) months

‘the date of

start of
ruction; subject to

timely

ompliance of the provisions of the
H A R | Agreement by the Allottee. The Allottee
lagrees an tands that the Company

shall_be ennﬂed to a grace period of 3
(three) months after the expiry of said

“\period of 42 months, for applying and

obtaining the completion certificate/
occupation certificate in respect of the
Unit and/or the
Project. (Emphasis supplied)

[page 59 of reply]

13.

Date of start of construction as

per the statement of account

11.11.2013
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GURUGRAM
dated 01.04.2015 at page 97 of
reply
14. Due date of possession 11.05.2017
[Note: Grace period is not included]
15. Total consideration as per the Rs.1,48,77,425/-
statement of account dated
01.04.2015 at page 97 of reply
16. Total amount paid by Rs,10,00,000/-
the ::l:un':[:ula:h'wvrsatg;.‘.n,-_.-;:..T
per the statement of acmugg te:Less than 7% of the sale
dated 01.04.2015 at page °'f'.u sideration]
reply [ 2 'ﬁ'r"., |
17, Occupation certificate granted ﬂ:_lﬂ 2018
on ! o | i ,,{?Pgexur&iﬁg,‘%ﬁpage 112 of reply]
18. Final notice vﬁﬂ é thf!-i' [ “1 Uiﬂ.’ﬂ_‘la < |
complainant Ql!'f;" \C o [&nakupe R7, page 104 of reply]
19. Cancellation Iefhg_r-iss_uad uq,l % us‘z 014
_‘_1 'L:.:' 'i e RB, page 106 of reply]
20. Conveyance deed in favnur# %
third party ( M’EI“@ Fl&e R12, page 117 of reply)
and Mrs. Nam mar[]

B. Factof the complaint

3. That the complainants had booked a unit bearing no. IG- 01-0103 under

imperial garden project located at Sector 102, Village Kherki Majra

Dhankot, Gurugram. The complainants were allotted the said unit vide

allotment letter dated 28.05.2013 and therefore the buyer's agreement

was executed between the parties on 09.07.2013.
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4. That the aforesaid agreement was carried out for a total consideration of

Rs. 1,48,77,425/- coupled with the assurance by respondent company that
the said project will be initiated soon and will stand complete on time. In
order to execute the said agreement, a signing amount of Rs. 10, 00,000/-
was duly paid to respondent company by the complainants.

5. That despite the commitment of an early initiation of the said project there
appeared no sign of cunstruction on th&pru;ect site even after more than
a year. The officials of the sald Exq;Md the respondent company were
contacted several times by one u_f t}ie &pmplainants Mr. Nejil Micah Bhatti
for the information on any devejapmg;lt but he was circumvented with
unsatisfactory resppnsqi‘a. After facingjthe disappointment of failure on
respondent cumpmi ."part' tn':g‘. keeq| ulb" with 'the assurances and
commitments in relation to the said project, complainants was left with
other option than to stop paying for the further instalments until any
development is made on the sa;qlpm egs site.

6. That due to the wurk cummitmélrl:s cump!a‘inants Mr. Nejil Micah
Bhatti had to move ta Canada and thereafter when my another client, Mr.
Ashish Khanna, tried to contact the officials of the said to inquire about
any development or initiation on the said project, he was shocked to
realize that the said allotted unit stood cancelled and the same was
allotted to someone else without any prior intimation or notice to any of

complainants.
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7. That as per the clause 20 of the said buyer's agreement "in case the

possession has not been handed over to the Allottee due to any default a
notice would be served allowing the necessary rectification (within 30
days) prior to any cancellation or termination" The aforesaid conduct of
respondent company can be termed as highly unprofessional and is
completely against the business ethics, which has in turn caused great
mental agony to both cumplai_na‘iin_t..sg-l;':' %

8. That those complainants cnme‘gpﬂgﬁthat the respondent has cheated
them with false prnmlsqs‘ﬁo*lmgjhﬁlfla:inants have approached the
respondent company 'several times: through telephonically, through

emails and even went to respng_deqt-c-’pmpanjy office to request them to

L

refund the advance gﬂ;ﬂblint_ of Ré\ 1 C?;ﬂ[frsﬂﬂi}};;?iu!ﬁg'with interest from the
date of booking amnﬁﬂi;,,:i_*- | i | r" &)

9. That since the respur-iaﬁpt-:fail;éd to make refund of the amount, the
complainants had served a legglgntf_gg dated 14702.2020 through their
advocate. The aforﬁsﬁrﬂ{ndtjcgiya&geé'éﬁ upon the respondent, in
accordance with law. However, despite service of the aforesaid statutory
notice the respondent ﬁas not refunded the amount till date.

10. That the facts of the case clearly show that the respondent had dishonest
intention to cheat and defraud the complainants. Due to this the
complainants have gone through mental harassment for many years and

caused monitory loss also to the complainants.
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11. That the respondent company are not only guilty of deficiency in services

by not fulfilling their promises in due course of their services towards
their helpless customers/ consumers but also for mental torture and
harassment to the complainants by unnecessarily misguiding and
delaying the refund of advance amount of 10,00,00/- along with interest.
The complainant has filed the present complaint for refund of the total
paid up amount.

C. Relief sought by the mmplai ant;

1) Direct the respundjent to refund RS.JU.U0,00GX along with prescribed

i

rate of interest paid b}r the cnnIlaman,t
2) Direct the respund#ﬂﬁt'q pay ¢

tafliagaﬁun of Rs 1,10,000/-
13.0n the date of heatfng, the authunlg,r explained to the respondent/
promoters about the cnm-ra\reutiuns ais-all’eged to have been committed in

relation to section 1 L{Qﬁiﬂ) ,}?f tEgAﬂT‘u d guilty or not to plead guilty.

D. Reply by the respondent

The respondent builder by way of written reply made following

submissions:

14.That the respondent has acted in accordance with the terms and
conditions of the space buyer's agreement executed between the parties

on their own free will. The complainants were duly informed about the
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16. That the complainants were prt?i

HARERA Complaint No. 1005 of 2021

Schedule of possession as per Clauses 32 of the space buyer’s agreement

entered into between the complainant and respondent.

15.That the complainants had approached the respondent and expressed an

interest in booking a unit in the residential group housing project being
developed by the respondent known as “Imperial Gardens™ situated in Sector
102, Village Kherki Majra Dhankot, Tehsil & District Gurgaon (hereinafter

referred to as “said project”).

5}'

hal y allotted apartment number IG-
01-0103 vide provisional allotment letter dated 28.05.2013 in the said
project. The buyer*s :qgi'eemen; was".igiecutéd between the parties on

09.07.2013. B |"

17.That the total s e*cpnsldelatiun mbuntﬁ far the said unit was

Rs.1,54,98,767 /-. The complainants had opted for a construction linked
payment plan. The cumplainanij‘s had nnly made payment of the booking
amount of Rs. 10, 00 000}' to ?}ﬁé;?ﬁgﬁunfﬁdgnt Despite booking such an
expensive unit, the ;:un;plamants had paid less than 7% of the total sale

consideration amount to the respondent.

18. That the respondents had regularlyﬂraised payment demands from the

complainants as per the construction linked payment plan chosen by the
complainants. In fact, the respondent had issued multiple payment
demand letters along with reminder letters to the complainants even

though it was under no obligation to do so. However, the complainants
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failed to make payment of the demanded amount despite receiving the
aforesaid letters.

That thereafter, the respondent was forced to issue final notice dated
12.07.2013 to the complainants wherein it had been duly mentioned that the

complainants had chosen to ignore all communication from the respondent and

had failed to make payment of the nutsmnding amount as per the terms and

conditions incorporated in the uyer ‘}?,',ﬁgl‘eEment. It had further been

.

mentioned that in case the co'@;p ':H

.n

did not make payment of the

outstanding amount, the buyersl a,g.r;mant dated 09.07.2013 would stand

terminated. Huwever fb; mmplﬁnantsbchose tﬂ Ignure the aforesaid final

notice as well. IS/ ) —F \ =\

That the respnndent—lwas firiatllijtlt cuns&ained to issue cancellation letter

dated 04.06.2014 vldﬁwhich the allotment of the complainants pertaining
Eledi%-did@l?ﬁler been mentioned in the

aforesaid cancellation letter %‘ﬁt‘ﬁne*tﬁﬁil furfeitable amount inclusive of

to the said unit had bemcag:

earnest money along with dehljfed interest liable to be paid by the

complainants to the respundant was Rs.32 28.16&?5 It had also been

\,'I"h,/’ ‘

stated in the aforesald cancellaﬁnn letter that the complainants had made
a payment of only Rs.10,00,000/- to the respondent till date and therefore,
no balance amount was liable to be refunded to the complainants by the

respondent.

. That it is pertinent to mention that the earnest money amount had been

calculated as per Clause 1.2(i) of the Buyers Agreement dated 09.07.2013.
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It would not be out of place to mention that the bifurcation of the earnest

money component had also been included in clause 25 of Allotment Letter
dated 28.05.2013. The respondent had strictly abided by the terms and
conditions incorporated in the buyer's agreement in order to calculate the
earnest money complainants and the total forfeitable amount. Therefore,
the complainants had been duly informed vide cancellation letter dated
04.06.2014 that no amount whatsal_ll_(ermas liable to be refunded to them
by the respondent. %LP(

That the complainants have intentmpqlly coneealed the fact that they had
duly received final np‘ltige datedﬂﬁ.ﬂ?@ﬂl%and cancellannn letter dated
04.06.2014 from the ?esﬁnndent, The- a}lntment af the complainants ought
to have been cancelled-withm a span of 30 days from the issuance of final
notice dated 12t nfll.iiy,ZDIS and the s?me bad been incorporated therein
as well. However, the resmndelﬁ ﬂgg“" tgg'e Qﬁ'gnndwﬂt did not cancel the
allotment of the cumplainants yv:thin the said time period in order to
provide more time to the qﬁrﬁplﬁmﬂnts’ to make payment of the
outstanding amnunf;ﬂ;g{ r_espl_m:d&h.i.jq%?}ié{ was, constrained to cancel
the allotment of the complainants vide cancellation letter dated

04.06.2014.

23. That occupation certificate dated 17.10.2018 has already been received

for the Tower wherein the said unit is located. Moreover, the said unit had

already been sold to another allottee. In fact, conveyance deed bearing
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vasika no. 1666 dated 05.10.2020 has already been executed and

registered in favour of the said allottee.

24. All other averments made in the complaint were denied in toto.

25. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made

by the parties. * %

dies t{?;.\.{'r
Jurisdiction of the authority P-t’-i-.t;ji_-':l.‘—'-._-:";'

26. The authority observes that 1t has te;rltﬂrial as well as subject matter

Vi d

jurisdiction to adju?icat‘? the n[:asenﬁ.ﬂ:omplaint for the reasons given
below. =" I||T- =4
E. ITerriturial]uriSdiEﬁun

As per notification no, 1{92{20]1? 1TCP da’ted 14.12.2017 issued by Town

and Country Plannlngﬁ,papa:"meﬁt th-g junsdictlan of Real Estate

Regulatory Autho rlty, Gurugram shall be Entire Gurugram District for all

purpose with uﬁicesgsttga;ed in[ﬁurugz‘am-._,__fn- the present case, the project
in question is situated 1Wlthtl:l the planqmg area of Gurugram District.
Therefore, this authority has cumph;te terntorial jurisdiction to deal with
the present complaint.

E. 11 Subject matter jurisdiction

28. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be.

Section 34-Functions of the ﬁuu‘wﬂty

34(f) of the Act prﬂwdes ta s ﬁmmp:'mnce of the obligations
cast upon the promoters,, ﬂw' and the real estate agents
under this Act and the ru!&andkﬁbmrmns made thereunder.

29. 50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction toldecidf; I;he complaint regarding non-compliance
of obligations by the"ﬁi;;_niuter.l:ﬁ:i.t;é;ide Ir:dfnpensatiun which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

30. Further, the authnrlwhas np ngh mc“egmng with the complaint and
to grant a relief of refund in thgprése;ﬁ mht'ter in view of the judgement
passed by the Hon' b_lgﬂ_g)ex Court in H&wtgch-?mmaters and Developers
Private Limited Vs State of U.P. and Ors. (Supra) and reiterated in case
of M/s Sana Realtors Private ifmifb&ﬁ‘aiﬁeﬂfsﬂnfon of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

"86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
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Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 1 9,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed.that, in our view, may intend to expand
the ambit and scope of thefpégﬂe‘r&ﬂhd functions of the adjudicating
officer under Section 71 and'that would be against the mandate of
the Act 2016." 3 ;

31.Hence, in view of the fgurhor‘itgtme pronouncement of the Hon'ble
A VAR YW, A

Supreme Court in tﬁ\%;es :‘irfndﬁ&wabwe, the authority has the
jurisdiction to enteﬁ:ﬁh-'& complaint seeking refund of the amount and

interest on the refund amount.
F. Findings on the relief sought by the complainant
Ve i Ve,
"I Direct the respondent-to refund Rs. 10,00,000/ along with
prescribed rate of interest paid by the complainant.

32. The complainants are a_t_:lmit_;ed[;,! Ithe_aHattee of respondent - builder of a
residential unit on Eﬁeﬁgaéis .qf Il.etlt;?r:;g‘f!'al!-}:éﬁlent I.;c!ated 28.05.2013 for a
total sum of Rs.1,48,77,425/-. A buyer's agreement was executed between
the parties in this regard on 09.07.2013. The due date for completion of
the project was fixed as 11.05.2017 So, in this way, the complainants have
paid a total sum of Rs, 10,00,000/- against the allotted unit. The

occupation certificate of the project was received on 17.10.2018 and the

possession was not offered.
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33. However, the complainants have paid an amount of Rs. 10,00,000/-

against a total consideration of Rs.1,48,77,425/- constituting 6.7% of total
consideration, which is less than 10% of total consideration. Hence, no
direction for refund of the paid-up amount by the complainant to the

respondent can be given as the cancellation was done in a valid manner.

F.II Direct the respondent tu«pay cu-pensatiun of Rs, 1,10,000/- as
litigation expenses

r;.' !
!.o-

34, The the complainants _are seekmg above mentioned relief w.r.t.
compensation. Hon blé Sﬁpféma(fpt;hg?‘ludia in civil appeal nos. 6745-
6749 of 2021 titled as_._if/s Newtech Promoters and Developers Pvt. Ltd.
V/s State of Up & Ors. 2021-;2_02;2 (;;f) RCR (c) 357, has held that an

allottee is entitled 'g,crc 1im c:%m[:_ggn ?tiﬁnl,&_liﬁgatinn charges under

sections 12,14,18 ar;ﬂ";'sé&rm_l} 19 w it;h is' to be decided by the
adjudicating officer as per sectién 71.and the quantum of compensation &
litigation expense sl‘@lﬂbe ad}uiged b%tjle;?tj'judicating officer having due
regard to the facturﬁrmenéioﬁéﬂfin_ SEC‘;IQH‘\?Z The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of
compensation & legal expenses. Therefore, the complainants are advised

to approach the adjudicating officer for seekiné the relief of litigation

expenses.

G Directions of the Authority:
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35. Hence, in view of the findings recorded by the authority on the aforesaid

Complaint No. 1005 of 2021

issues, no case of refund of the paid-up amount with interest is made out.
Hence, the complaint is liable to be dismissed and as such is rejected.
36. Complaint stands disposed of.

37.File be consigned to the Registry

FRORE (Ashok $angwan)

Member
Haryana ReaLEﬁtate"Reﬁulaﬁry Auﬁmrity, Gurugram
Date‘ﬂ* 12.09.2023
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