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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 6847 of 2022
First Date of Hearing; 22.02.2023
Order reserved on: 17.08.2023

Order Pronounced on: 21.09.2023

1. Sh. Ashish Arora

Z. Smt. Garima Bhatia

3. Smt. Kamlesh Arora Complainants
All RR/o: - H. No.-202, Laxmi Apartments, Plot No. GH-

4, Sector-104, Gurgaon- 122001

Versus

M/s Ramprashtha Promoters and Developers Private

Limited. -

Regd. Office at: C-10,C Block, Market, Vasant Viliar,  Respondents
New Delhi- 110057

Corporate Office at - Plot No. 114, Sector-44,
Gurugram-122002

CORAM:

shri Vijay Kumar Goyal Member
APPEARANCE:

5h. Sukhbir Yadav (Advocate) Complainants
Ms. R Gayatri Mansa (Advocate) Respondents

ORDER

L. The present complaint dated 27.10.2022 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation
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and Development) Act, 2016 (in short, the Act] read with rule 28 of the

Complaint No. 6847 of 2022 |

Haryana Real Estate (Regulation and Development) Rules, 2017 [in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed inter se,

A. Unitand project related details
2. The particulars of unit delz@_ls, gale consideration, the amount paid by
the complainants, date of proposed handing aver the possession, delay
period, if any, have'been detailed in the following tabular form:
it .
5. N. | Particulars Details
1, Name of the project “Skyz", Sector 37C, Village Gadauli
Kalan, Gurugram
2. Project area 605112 acres
Registered area 102000 sq. mt.
4, Nature of the project Group housing complex
5. DTCP license no. and |33 of 2008 dated 19.02.2008 valid upto
validity status 1B.02.2025
6. Name of licensee Ramprastha Builders Pvt Ltd and 11
others
7. Date of approval of|12.04.2012
building plans
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[As  per information obtained by
planning branch|
8. Date  of environment | 21.01.2010
Clearances [As per information obtained by
planning branch]
9, RERA  Registered/ not | Registered vide no. 320 of 2017 dated
registered 17.10.2017
10. | RERA registration valid up | 31.03.2019
to
11. | Extension applied on 26.03.2019
12. | Extension certificate no. Date validity
HARERA/GGM/REP 30.12.2020
/RC/320/2017/EXT
/122/20191n  principal
approval on 12.06.2019
13. | Unitno. 1003, 10* floor, tower /block- G
(Page no. 32 of the complaint)
14. | Unit area admeasuring 2025 sq. ft.
(Page no. 32 of the complaint)
15. | Allotment letter 11.07.2013
(Page no. 65 of the complaint)
16. |Date of execution of|14.07.2012
SR bUYer | page no. 28 of the complaint)
agreement
17. | Possession clause 15. POSSESSION

(a) Time of handing over the
Possession
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this clayse and
having complied

Condition of thig
Agreement and the Application, and not
being in default ynder any of the
Provisions of this Agreement and
“ompliance  ith all Provisions,
formalities. dunumenr;atfun efr, asg
prescribed by RAMPRASTHA.
RﬂMPR&STHA Proposed o hand
ssion of the Apartmeng
by 31 /08/2014 the Allottee agrees
and understands that RAMPRASTHA
shall be entitleq 4, @ grace period of
hundred g twenty days (120) days,
for applyving ang ﬂbmfmﬂg the
Occupation certificate jn Fespect of the
Group Housing Complex.

(Emphasis supplied)
12 of the complaint)

the terms ang

Due date of Possession

(Page no,
31.08.2014

[As per mentie ned
agreement]

|

in the buyer’s

19. | Grace period

Not utilized

20. | Total sale consideration

Rs.?S,S?,IEE,-"~

(As per Payment plan at page 58 of
tomplaint)

21. | Amount pald by the

complainant

P ok
22, | Date of endorsement

- S
A

-

—

Rs.66,50,351 /-

(As per receipt info
B6 of the com plaint)

rmation at Page no.

e —

26.06.2013
(Page no. 59 of

e

the com plaint)

=i i
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23. | Occupation certificate | Not recejved
/Completion certificate

24, | Offer of possession Not offered

£3. | Delay in handing over the | 8 years 11 months and 17 days
possession till date of this
order {.e., 17.08.2023

B. Facts of the complaint

The complainants have made the ftﬂ]ﬂwlng submissions: -

That the complaipants are fespe-:hble citizen of India. The
respondent through its repmsentaﬂve approached the complainants
and represented __that residential projeet name "Skyz" would
effectively serve their residential purpose and family and has best of
the amenities.

That the respondent claimed that it had obtained license from the
Director General, Town & Enun‘trj,'.li']annir_:_:g, Haryana (DTCP) for
development of the project land Into group housing complex
comprising of multi-storied residential apartments in accordance
with law.

That based on aforementioned representation and enquiries made,
the complainants submitted application for allotment of unit no. C-
1003 proposed to be built on 10t floor of Tower-G in the impugned

project. The complainants had opted for installment plan.
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V.

Thereafter, both the parties entered into agreement i.e., apartment
buyer's agreement dated 14.07 2012 for the sale of said unit wherein
the total consideration for the said unit no. C-1003 was fixed as
Rs.73,57,125/-, That the respondents in terms of the application of
the complainants executed the agreement for sale and agreed to the
terms and conditions as set forth under this agreement.

That as per buyer's agtaemgﬁh:...thﬂ respondent agreed to sell/
convey/transfer the said apamt unit no.-1003, 10 floor, Tower
- G in the Eﬂl‘nplﬁgﬁﬁi'iﬂl' the riight___lP exclusive use of parking space
for an amount I_ﬁtﬁ;ﬁj‘?;ﬂﬁ{ -.;é'c_llniat_gd\at Rs5.3633/- per sq. fi.
super area, whléh_ includes basic sale price, car parking charges,
external dwéjﬁj:fr'nent' charges and Infrastructure development
charges, pmferéﬁt_ia.] location charges and interest free maintenance
security and in addition to, cl ub membership, electricity connection,
as per payme:}lt p%an g{;nexelﬁ t? th? aﬁreep?ent as annexure - "[I,
plus applicable taxes.

That as per clause 15(a) of the huyer”'s-ag{eement, the possession
date for the impt-lgned unit was agreed to be 31.08.2014, with a grace
period of 120 days for applying and obtaining the occupancy
certificate. Further, clause 14 of said agreement also stipulates a
penal interest @1.5% per month (18% per annum compounded

monthly) for any delay in payment of installments made by the
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complainants. The agreement further stipulates under clause 17 that
the respondent, if failed to deliver the possession of the impugned
unit within 6 months from the date of intimation of possession (it
may further extended to grace period of 120 days) and subject to the
force majeure conditions would pay compensation @ Rs.5/- per
sq.ft. of the super area per month for the entire period till the date of
handing over the possession. In other words, the respondent would
be liable for delay in possession after 10 months from the date of
intimation of such possession as may be made depending upon its
own sweet v;;ﬂl. ‘The sald mﬁpensa;;ﬁg clause is ex facie
discriminatory in comparison to €lause 14(a) of the agreement and
amounts to uqfa_ir trade practices in view of catena of judgments of
Hon'ble National . Consumer D;lsputes ‘.F:Edressai Commission.
Further, the said compensation f..'_lﬂl.-LEE is also in direct conflict with
the Act, 2016 and rules made thereunder. Therefore, the clause 17 of
agreement is nen ;sﬁin:iaw in view of the fact that it is repugnant to
the explicit statutory provision and to that extant clause 17 is
severable from other clauses of agreement in accordance with clause
30 of the agreement. The complainants crave leave of authority to
produce and rely upon relevant judgments at the time of oral hearing

as may be required.

A~
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VI. That the complainants in pursuant to the agreement for sale made a

VIL

VIIL

total payment of Rs. 66,50351/- by different modes as per the
payment plan annexed to the agreement. Details of receipt of said
payments are reflected in the statement of account issued by
respondent/promoter. They have paid almost 90% of the Sale
consideration towards the cost of the said unit in the said complex
including costs towards mha_-.r-_fm:ﬂﬁ:ies. Despite the said payments,
the respondents failed to delﬁferd:g:e: possession in agreed timeframe
(i.e, 31.08.2014) for reasons h_e‘st known to them and the
respondents ﬂﬂ’".{?f bothered to mﬁmatf.- rhymes and reasoning for
the delay to the complainants. Therefore, the respondents have the
breached the sanctity of the agreement for sale.

That after coming.in force of the Act, 2016 and applicable rules,
respondents app]ieri.fnr rﬂgistr_aﬁ_mafme impugned project before
this authority in accordance with law. The authority while
discharging its ﬁéﬂlﬂtﬂnﬂ&d;ﬁiuis%rﬁme functions granted the
registration to the impugned real estate project “The Skyz Tower”
vide regd. no, 320 of 2017 dated 17.10.2017 on terms and
condition as enumerated in the said registration certificate.

That a new date of handing over the possession as 30.03.2019 was
granted to the respondents vide aforementioned registration

certificate subject to the right of the allottee(s) to withdraw from the
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project in accordance with section 18 of the Act, 2016. However, the
respondents do not seem to honor the said date of handing over ol
possession as granted by the authority since they have not applied
for occupancy certificate of impugned tower till today. [t is matter of
knowledge that around three to four months are required to process
and get the occupancy certificate from the appropriate authority.
Therefore, the respondents seem te be a continuous and recurring
defaulter in the habit of making false claims to dupe the hard-earned
money of homebuyers like the complainants,

IX. Thatthe cﬂmp!‘gi_p_.aqt[s] paid IDC/EDC charges as per the prevailing
rate at the I:Im; of entering into-agreement. However, the said
EDC/IDC charges were reduced by the state government
subsequently In-%[}_l_‘l-i.[‘j‘uerﬁfnre. the rgsponﬂents were under a legal
obligation to refund the EHEEEEEDEﬂﬂE charges in view of the said
reduction, but the respondents have not done so till now.
Henceforth, the respondents shall reverse/return such excess
EDC/IDC ::harger#.tﬂ the com plainaﬁ#{ﬂ at the earliest.

X. Thatthe respon ::lent% are continuous and recurring defaulter, and no
respite is available against such a recurring either on justiciable or
equitable ground. Any further extension to them will amount to

travesty of justice as respondent’s actions seems to be taken in bad
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faith and with ill motive to misappropriate complainants hard
earned money,

Xl. That there is more than B years of unexplained and inordinate delay
in handing over the possession by the respondents to the
complainants without any sign of them meeting the future deadline.
Therefore, the complainants have genuine grievance which require
the intervention of the authority in order to do justice with them.

XIl. That the complainants rgqﬂ‘.i:ﬂghe possession of the property
immediately alongwith the interest for every month of delay till the
handing over ©of the possession, at the prescribed rate. The
l:nmplainantl[@ ?lai:l paid the full amount ef consideration as per
agreement Wiﬂﬁn the st‘r_pu!at@ time without any defaults in
accordance with agreement and thus entitled to the interest at
prescribed rate for '-_I:.i:p : uur?asmﬂhle delay in delivering the
possession of impugned flat by the f‘éﬁpnndfnt.

C. Relief sought hyfhﬁunmlain&nﬁ: | I
4. The complainants haye sought following relief{s):
I. Immediate deliver the possession of the said unit along with 18%
per annum interest compounded quarterly for the delayed period of
handing over the possession calculated from the date of delivery of

possession as mentioned in the buyer's agreement,

v
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5. On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

D. Reply by the respondent.

6. The respondent has contested the complaint on the following grounds: -
I. That at the very outset, it is' most respectfully submitted that the

complaint filed by the complainants is not maintainable and this
authority has no lprmﬂi‘mnt wha.tﬂfh?’ﬂ' to entertain the present
complaint due to lﬂcI-: of cause of iu:tium

ii. Thatthe presegtmmplamthas been filed by the complainants before
this authority F{t@ﬂﬁ&&ﬂsiﬂﬂ alo ng with interest and legal investment
made by them tn one of the plnt.fal. in the said project “Ramprastha
City". In this heh:{lf,"-i‘l: is most respectfully submitted that the
authority is pre-;iué;led from Enterminmg the present complaint due
lack of ju risdicﬁ:.-rmfthis authority,

iii. That the cﬂm]i!ai:@tsghave now, filed a complaint in terms of the
Haryana Real Est-ate .[-REEI.IlEIﬁI]n. & Development) Amendment Rules,
2019 under the amended Rule 28 in the amended 'Form CRA' and are
seeking the relief of possession, interest, and compensation under
section 18 of the Act. It is most respectfully submitted in this behalf

that the power of the appropriate Government to make rules under

A~
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i,

Section B4 of the said Act is only for the purpose of carrying out the
provisions of the said Act and not to dilute, nullify or supersede any
provision of the said Act.

That without prejudice to the above, it is further submitted that the
complainants are not "Consumers” within the meaning of the
Consumer Protection Act, 2019 since their sole intention was to make
investment in a futuristic project of the respondent only to reap
profits at a later stage when ‘l:hemjs increase in the value of flat at a
future date which }v’a.snusqertam and fixed. Neither there was any
agreement with fes]I:;;ct l.lfr aﬂ.y dat:;n existence of which any date or
default on such date could havé been reckoned due to delay in

i1\
handover of pui?%ﬁ_iqn.

v. That the complainants having full knowledge of the uncertainties

involved have out ofth e:ir:mn,rn wﬂkﬂnd_am:n rd have decided to invest
in the present futuristic Ptﬂjﬁ.ﬁ'L_TE_éﬁ,hng no intention of using the
said flat for théhr p-li:r-snlnal residence ﬂrﬂm residence of any of their
family members. If the complainants had such intention, they would
not have invested in Ffuturistic project. The sole purpose of the
complainants was to make profit from sale of the flat at a future date.
Now since the real estate market is seeing downfall, the complainants
cleverly resorted to the present exit strategy to conveniently exit

from the project by arm twisting the respondent. It is submitted that
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Vi,

viii.

the complainants having purely commercial motives made
investment in a futuristic project and therefore, they cannot be said
to be genuine buyers of the said flat and therefore, the complaint

being not maintainable must be dismissed in limine.

. That the complainants have not intentionally filed their personal

declarations with respect to the properties owned and/or
bought/sold by them at the time of booking the impu gned flatand/or
during the intervening pe_r:]ﬁﬂ'.:ﬂnj'hf date of filing of the complaint
and hence an ad;;eyfsf h}fqrﬁchwt to be drawn against the
complainants. : y’

That the cumpl?ﬂignu have approached the respondent office in
October/ HﬂveTﬁFf:l 2010 and have -=Fn_1';_p11uniﬂated that the
complainants tnﬁtﬁmg in a preject which is "not ready to move" and
expressed their interesr in a futuristic project. It is submitted that the

complainants v%e {}Qnte;astq;ln qu;r of tl:|.e ready to move in/near
completion pr@iﬂ It 1:3ubmttfdmatﬂn- tha specific request of the
complainants, the. investment was accepted towards a futuristic
project. Now, the complainants are trying to shift the burden on the
respondent as the real estate market is facing rough weather,

The complainants are investors, who never had any intention to buy
the apartment for their own personal use and have now filed the

present complaint on false and frivolous grounds. This authority has
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no jurisdiction howsoever to entertain the present complaint as the
complainants have not come to this authority with clean hands and
have concealed the material Fact that they have invested in the
apartment for earning profits and the transaction therefore is
relatable to commercial purpose. The complainants not being
‘consumers’ within the meaning of section 2[1)(d) of the Consumer
Protection Act, 1986, the complaint itself is not maintainable under
the Act, of 2016. This has been i.’:xe consistent view of the National
Consumer Disputes Reﬁre._ssal Eumﬁn_r.uissinn-

ix. Therefore, the ;ﬁﬁ]'@'hinaﬂm {aimﬁt be said to be genuine consumer
by any standaﬁi:lé.: rﬁther the complainants are mere investors in the
futuristic pro jE:ET An inTEEtﬂl by any extended interpretation cannot
mean to fall !.-Hﬂ:un ::he d&ﬂmtb:un of a "Consumer" under the
Consumer Protection Act, 2019, Thei'efnfe. the complaint is liable to
be dismissed m-,gre‘y on this ground. T

x. That the complainants Fmre nat approached this authority with clean
hands and concealed the material fact that they are defaulters, havi ng
deliberately failed to make the timely payment of installments within
the time prescribed, which resulted in delay payment
charges/interest, as reflected in the statement of account. Due the
lackadaisical attitude of the complainants along with several other

reasons beyond the control of the respondent as cited caused the
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X,

xil.

X,

present unpleasant situation. It is due to the default of the
complainants, that the allotment could not have been carried out
That further, even all through these years, the complainants have
never raised any dispute regarding delay in possession or any other
aspect. Furthermore, filing a complaint after all these years only hints
at the malafide intentions of the complainants. A pparently, the
complainants have been wal ting eagerly all this while to raise dispute
only to reap the benefits uF’thgimﬁEase in value of property.

That the respo ndent h_a.:li to bear with the losses and extra costs owing
due delay of pﬂjlgfi_l:ﬁﬁlﬂf installments on the part of the complainants
for which they ;'"‘"" solely liable. Howevyer, the respondent owing to its
general nature of .guud business ;El:lﬁcs has always endeavored to
serve the hureii.i‘ yﬂt{; utmost fﬁtﬁﬁﬁmd good intentions. The
respondent constantly strived to provide utmost satisfaction to the
huyersfaltutteeiﬁ. I%uw_gtrerhngw,__dgsgjzg of u;s efforts and endeavors
to serve the buyers/allattees in the best manner possible, is now
forced to face the wrath of unnecessary and unwarranted litigation
due to the mischief of the complainants.

That from the initial date of booking to the filing of the present
complaint, the complainants have never raised any issues or
objections. Had any valid issue been raised by complainants at an

earlier date, the respondent would have, to its best, endeavared to
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x-l-vl'

solve such issues much earlier. However, now to the utter
disappointment of the respondent, the complainants have filed the
present complaint based on fabricated story woven out of threads of
malice and fallacy.

That further, the reasons for delay are solely attributable to the
regulatory process for approval of layout which is within the purview
of the Town and Country Planning Department. The complaint is
liable to be rejected on thegﬂtpnd that the complainants had
indirectly raised thee qulﬂﬁ.!:lﬂn :il*,app'rml of zoning plans which is
beyond the :Dntmi of the. respondent and putside the purview of
consumer mmgﬁl#l in further view of the fact the com plainants had
knowingly made an investiment in a future potential project of the
respondent. The rahefs clalmed wauldrequlre an adjudication of the
reasons for delay in npprwai of the layout plans which is beyond the
jurisdiction of this authﬂrity and hence the complaint is liable to be

dismissed on this ground as well, =

. There is no avénﬁent_fn;ﬂ'.le complaint which can establish that any

so-called delay in possession could be attributable to the respondent
as the finalization and approval of the layout plans has been held up
for various reasons which have been and are beyond the control of
the respondent including passing of an HT line over the layout, road

deviations, depiction of villages etc. which have been elaborated in
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further detail herein below, The complainants while investing in a
plot which was subject to zoning approvals were very well aware of
the risk involved and had voluntarily accepted the same for their own
personal gain, There is no averment with supporting document in the
complaint which can establish that the respondent had acted in a
manner which led to any so-called delay in handing over possession
of the said flat. Hence the complaint is liable to be dismissed on this
ground as well. FTEm
xvi. The respond Entfplgmnnfey wasuml'rernf vast tracts of undeveloped
land in the reve_nu:.a estate of '\-FIUEIEESIE&:EH.I.. Gadauli Kalan and falling
within the boundaries of Sectors 37¢ and 37D Gurugram also known

as Ramprastha':_ﬂrr:_l:'__,:,uﬂ_u rugram,.

xvii. That thereafter M'inisu}r of Finance, Government of India in the wake
of COVID-19 paﬁ&&u{if:;hgs inveked Force Majeure and the reby
extended the t{pll:!jnes f;:ur completion of real estate projects by 6
months period starting from February 2020.

xviii. That the auth{)ﬁq;f,tﬁ _i:l.ép_rived of the jurisdiction to go into the
interpretation of, or rights of the parties inter-se in accordance with
the  apartment  buyer's agreement  signed by  the
complainants/allotment offered to him. It is a matter of record and
rather a conceded position that no such agreement, as referred to

under the provisions of said Act or said Rules, has been executed

A
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between both the parties. Rather, the dgreement that has peep
referred to, for the purpose of Betting the adjudication gy the
complaint, is the apartment buyer agreement dated 14.07.2012,
€Xecuted much prior to coming into force of said Act or sajid rules. The

adjudication of the complaint for Possession, refund, interest and

provisions of tl;emﬂid Act and the said Rules. Thus, in view of the
Submissions made above, no relief can be granted to the

complainants,

Copies of all the relévant documents haige béen filed and placed on the

objection of the respondent regarding Fejection of complaint o ground

of jurisdiction stands rejected. The authority observes that it has
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territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.
E.l Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram Distriet for
all purpose with offices situated in Gurugram, In the present case, the
project in question is situated wiﬂlh the planning area of Gurugram
District, therefore ﬂﬂ_ﬁ_@gﬂ;nri_tjf has tomplete territorial jurisdiction to
deal with the presgﬁ;:i:@;hlaim AN
E.ll Subject nmﬁr]uriadictinu
Section 11({4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allo ttee as per agreement for sale. Section 11{4)(a) is
reproduced as hereunder;

Section11 % |

E-':} mepmmucgréﬁ;mg l a ol D e
(a) be responsible for all obligations, responsibilities and functions
under the provisians of this Act or the rules and regulations made
thereunder or-to the allottess g% per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the

allattees, or the common areas to the assoclation af allottees or the
competent authority, as the cuse may be;

Section 34-Functions of the Authority:

J4(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agernts
under this Act and the rules and regulations made thereunder
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10. So, in view of the provisions of the Act quoted above, the authority has

Fi

complete |urisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent.

F.1 Objection regarding the Enulglninnnts being investors,

11. The respondent has taken 3 stand that the complainants are the

i%

investors and not consumer. Therefore; they have not entitled to the
protection of the Aet _:t_ﬁa-.ﬁf"é not entitled-to file the complaint under
section 31 of the Aet The respondent also submitted that the preamble
of the Act states that the Act is enacted to protect the interest of
consumers of théﬁ]%iaesltate-seﬂnr‘; The authority observes that the
respondent is correet in-stating that the Aet s enacted to protect the
interest of consumers ﬂf;fhé-rea? 'ésﬁﬁe'!}'éctnr, It iz settled principle of
interpretation th::_l‘ui':e p:kesmhh irsﬁuarg, introduaction of a statute and
states main aims &-ul;-aj_ec:_;s af enacting.a statute but at the same time the
preamble cannot hu'ﬁs&d!m defeat the enacting provisions of the Act
Furthermore, it is pertinent to note that an y aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates
any provisions of the Act or rules ar regulations made thereunder. Upon

careful perusal of all the terms and conditions of the apartment buyer's

agreement, It is revealed that the complainants are buyers and paid
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total price of Rs. 66,50,351 /- to the promoter towards purchase of an
apartment in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below
for ready reference:

“2(d) "aliottee” in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who

subsequently acquires the stid allotment through sale, transfer or
otherwise but does not Indlude o person to whom such plot,

apartment or building, as the cuse may be, is given on rent;"
In view of above-mentioned 'dgﬁt}ﬁnﬂ[ "allottee” as well as all the
terms and conditions ﬂfj"l:h&*a'i:iﬁi‘ﬁhmhappfkaﬁun for allotment, it is
crystal clear that the.complainants are allottées as the subject unit was
allotted to them ﬁ}:iﬁle promoter. The concept of investor is not defined
or referred in thevff.{:’_t* As per the definition given under section 2 of the
Act, there will be "pbuma;-fér" and "allottee” apd there cannot be a party
having a status of "investor”, The Maharashtra Real Estate Appellate
Tribunal in Its order 'dated 29012019 in appeal no.
ﬂﬂﬂﬁﬂﬂﬂﬂﬂﬂﬂl[}é&? titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs, Enwnprbﬂ-'ﬂmﬁng (P} Lts. And nﬁr,-has also held that the
concept of investor is not defined or referred in the Act. Thus, the
contention of promoter that the allottees being Investors are not

entitled to protection of this Act also stands rejected.

F.1I  Objection regarding jurisdiction of authority w.r.t. booking
application form executed prior to coming into force of the Act
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12. Another contention of the respondent is that authority is deprived of
the jurisdiction to go into the interpretation of, or rights of the parties
inter-se in accordance with the booking application form executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties.
The authority is of the view that the Act nowhere provides, nor can be
so construed, that all previous agreements will be re-written after
coming into force of the Act‘ﬂhﬁuﬁ% the provisions of the Act, rules

i -‘-.-"‘ 1 i -

d t have to 'be read and iote h :
and agreemen u.u:p o be, Ilfjﬂlhﬂnd Jnterpreted harmoniously
However, If the Act has provided for dealing with certain specific
provisions/ sItuaPa'ﬂﬁ |,h aspecific/particular manner, then that situation
will be dealt withéjl':'-gumnia nee with the Actand the rules after the date
of coming into foree of the Act and the rules. Numerous provisions of
the Act save the pmviﬂu&#@f:h&_ﬁgwﬁﬂkhﬁ made between the buyers
and sellers. The 1:;Em:i contention has heen upheld in the landmark

|
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) declded on 06,12,2017 which provides as
under:

"119, Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA, Under the provisions of RERA,
the promater is given a facility to revise the date of completion of
praject and declare the same under Section 4 The RERA does not

contemplate rewriting of contract between the flat purchaser and
the promoter....
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122 We hove already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged, The
Farlioment is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to offect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest fevel by the Standing
Committee and Select Committee, which submitted its detatied
reports.”

13. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Trih unﬁllhs mMEd!"

‘34, Thus, keepm,g in/view our aforesaid discussion, we are of the
considered ,mﬂmﬂn that the provisions of the Act are gquasi

remmieygﬁ .ﬁumf extent in aparqﬂnn umwmm

LA 1

g [ i': . ) I gﬂpn
ance in l‘ﬂ;ﬂ' E’-!,"' Iﬁehy m the aﬂlr‘fﬁhﬁy uf.bummnn as per the
terms and'cnditions of the agreement for sale the allottee shall be
entitled to the “interest/delayed  possession charges on the
reasonable rate of interest.as provided in Rule 15 of the rules and
one sided, unfuir'ond unreasppable rate of compensation mentioned
in the agreement for sale isfiable to be (gnored.”

14. The agreements dre sacrosanct save and except for the provisions
which have been ibrﬁgﬁted‘ by the Act itself. Further, it is noted that the

builder-buyer agée&mmls have been executedin the manner that there
is no scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the charges pavable
under various heads shall be payable as per the agreed terms and
conditions of the agreement subject to the condition that the same are

in accordance with the plans/permissions approved by the respective
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departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

G. Findings on the relief sought by the complainants

G.1 Direct the respondent to pay interest for every month of delay, on
the amount paid so far, at the rate mandate by Act of 2016

15. Inthe present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) ufthii;;t;ig"p';. 18(1) proviso reads as under.

"Section 18: - Return of amount.and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an ﬂpﬂl"w.ént, plot, or building, —

d ey

'I o K
Provided that .nuq allottee ﬂlm not intend to withdraw from the
project, he shal M'pmq" by the promoter, interest forevery month of delay,
till the handing over of the possession, at such rote as may be prescribed ™
(Emphasis supplied)

16. Clause 15(a) of the apat.;m:.-n:t I?rut'nﬁ.agrﬂ:mf:nt (in short, agreement)
provides for handﬁm@uﬂ' uf passasﬁmnand isreproduced below:

15 POSSESSION

(a)  Timeof handing over the possession
Subject toterms of this clonse apd subjectto the Allottee having
complled with all the terms and condition of this Agreement
and the Application, and not being in defoult under any of the
provisions of this Agreement and complianoe with all
provisions, formalities, documentation etc, as prescribed by
RAMPRASTHA. RAMPRASTHA proposed to hand over the
possession of the Apartment by 31.08.2014 the Allottee agrees
and understands that RAMPRASTHA shall be entitled to a grace
period of hundred and twenty days [120) days, for applying and
obtaining the occupation certificate in respect of the Group
Housing Complex.”
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The authority has gone through the possession clause of the agreement
and observes that this is a2 matter VErY rare in nature where builder has
specifically mentioned the date of handing over possession rather than
specifying period from some specific happening of an event such as
signing of apartment buyeragreement, commencement of construction,
approval of building plan etc. This is a welcome step, and the authority
appreciates such firm commitment by the promoter regardin g handing
over of possession but subject to observations of the authority given

below.

L]

Due date of han‘iﬁjn;é over possession and admissibility of grace

period: The prometer has proposed to hand over the possession of the

i

apartment by 3 %%ﬂzﬂlﬁ and I?-‘ur;her p}?pyrjdfd in agreement that
promoter shall he‘-ﬁntit]ﬁq to a grace period of 120 days for applying
and obtaining ocey patl_:_-liu certificate in respect of group housing
complex. As a IﬁaLﬁer HIJ:F Eﬂs:t;. tltjle. . p{ﬂ-ﬂ]ﬂtf_‘i‘ has not applied for
occupation certificate within the time limit preseribed by the promoter
in the apartment _l;u_:fﬂr's agreement. As per the settled law, one cannot
be allowed to take ;dvantage of his ;uwn wrongs. Accordingly, this grace
period of 120 days cannot be allowed to the promaoter at this stage,

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the

rate 18% p.a. Proviso to section 18 provides that where an allottes does
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not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19|
(1)  For the purpose of proviso te section 12; section 18 and sub-
sections (4) and (7] of section 19, the “Interest at the rate
prescribed” shall be the State Bank of india highest marginal cost
E_‘rfﬁ'ﬂdfﬂy rate +2g&h | . -" I- s
Provided that in.case the State Bank of india marginal cost
of lending rate (MCLR) i not in use, it shall be replaced by such
benchmarkdending rates which the State Banik of india may fix

Sfrom time ba'time for mﬁmgmmjgpaemf publiic.
20. The legislature Inﬁﬂﬂ-‘i&dnhimthﬁﬂﬂbmﬁ:nate legislation under the

o i

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate ___:::nf-_ interest so determined by the legislature, is
reasonable and if ﬁﬁéﬂs&id];*ulé is followed to-award the interest, it will
ensure uniform pra&i‘be“hi-all the cases,

21. Taking the case E&m% an/nither _:éf_flg_jie. tl]‘e iﬂmgi[ainants;ailnttees were
entitled to the d%}% ﬁ'ﬁ@ﬁﬁsﬁhn:i;ﬁaﬁ&fmt&gst only at the rate of
Rs.5/- per sq. ft. per month as per relevant clauses of the buyer's
agreement for the ﬁErind of such delay; whereas the promoter was
entitled to interest @18% per annum compounded at the time of every
succeeding Installment for the delayed payments. The functions of the
autherity are to safeguard the interest of the aggrieved person, may be

@/ the allottees or the promoter. The rights of the parties are to he
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Z2.

23.
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balanced and must be equitable. The promoter cannot be allowed to
take undue advantage of his dominate position and to exploit the needs
of the home buyers. This authority is duty bound to take into
consideration the legislative intent ie., to protect the interest of the
consumers/allottees in the real estate sector. The clauses of the buver's
agreement entered into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the buyer's agreement
which give sweeping puv;'ers to the promoter to cancel the allotment
and forfeit the a‘,’-‘"'if_[“'} paid. Thus, the l:ern'._g _and conditions of the
buyer's agreeme:jt:%r? ex-facie one-sided, unfair, and unreasonable, and
the same shall Eﬂl"l.étil‘l.tt&'ﬂ’lﬂ unfair trade practice on the part of the
promoter. These types of discriminatory terms and conditions of the
buyer’'s agreement wﬂi not be final and:hﬂiﬂding.

Consequently, as per r.rfeh,slte of the State Bank of India lLe,
https://sbi.co.in, the marginal cost of lending rate {in short, MCLR) as
on date i.e, 17.08.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.75%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which
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the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za] “interest” means the rates of interest payable by the promoter or the

aliottee, as the case may be,

Explanation. —For the purpose of this clayse—

(i} the rate of interest chargeable from the allottee by the promoter
in case of default, shall be equal to the rate of interest which the
promaoter shall be liable to pay the allottes. in caze of default;

(i) the interest payable by the promater to the allottee shall be from
the date the promaoter received the amount or an 1y part thereof till
the date the amount or part thereof and interest thereon fs
refunded, and the interest payable by the allottee to the pramater
shall be from the ddte the aflottee defaults in payment to the
promoter till the date it is paid-"

Therefore, interest on the delay payments from the complainants shall

be charged at lh?':_‘ﬂ;E_'ﬁCr";%dFﬂIQJI.E., 10.75% by the respondent
/promoter whichéifi]ﬁ same as is being granted to the complainants in
case of delayed pi?gig's\siun r:h‘:ﬂrges. | FY s

On consideration éf?t}g'ﬂptu ments availableanrecord and submissions
made by both the parties rﬁgﬂrdﬁg’ﬁaﬂhﬁ\rﬁnﬁun of provisions of the
Act, the authority 4;; .v#tisf_:liéd ,[h alt t'FJ:E Tespo ndepr Is in contravention of
the section 11[4]&‘[}1_:[&1?&;@:@ not handing ever possession by the
due date as per the agreement. The autherity has observed that the
apartment buyer a;g;eéﬁlent was executed on 14.07.2012 and the due
date of possession was specifically mentioned in the apartment buyer
agreement as 31.08.2014. As far as grace period is concerned, the same

Is disallowed for the reasons quoted above. Therefore, the due date of

handing over possession is 31.08.2014. The respondent has failed to
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handover possession of the subject apartment till date of this order.
Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained In section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such the alluj;ae&sg:tal{bg paid, by the promoter, interest
for every month of delay frumduectam of possession e, 31.08.2014 till
the handing over of }hemgﬁﬁseﬁﬁjpgi at llsreser_ihed rate i.e., 10.75 % p.a.
as per proviso to a&ﬁnﬂ 18(1) of m&:ﬂ read mth rule 15 of the rules,

H. Directions of ﬂ'l:e arl:ﬂ:mrlty

26. Hence, the auﬂmﬂty_ hﬂr passes this order allfd issues the following
directions under qeﬁmn 37 of the Act to, ensure compliance of

obligations cast upon the wnm oter as ;;ﬂr the function entrusted to the

authority under s%cﬂ#n 34{f}

3

i. The resp-::-ndent Is"diredeﬁ to pay interest at the prescribed rate of
10.75% p.a. for.every month of defay from the due date of possession
i.e,, 31.08.2014 till offer of possession of the said unit after obtaining
the occupancy certificate from the concerned authority plus two
months or actual handing over of possession, whichever is earlier.

ii. The arrears of such interest accrued from 31.08.2014 till the date of

1%

order by the autherity shall be paid by the promoter to the allottees
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iil.

iv.

within a period of 90 days from date of this order and interest for
every month of delay shall be paid by the promoter to the allottees
before 10th of the subsequent month as per rule 16(2) of the rules.
The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

The respondents shall not charge anything from the complainants
which is not the part of the apartment buyer’s agreement

The rate of interest cha rgéhblém the allottees by the promoter, in
case of default shall be t:ha,rgedat rﬂa prescribed rate i.e,, 10.75% by
the respnndent_#é}{uruut;ers wh,ig:hj-s the sa.;rle rate of interest which
the promoter shall be liable to pay the allpttes, in case of default Le,

the delayed pusse-'_s.iiﬂn tharges as per section 2{;{&] of the Act.

27. Complaint stands disposed of.
28. File be consigned to regmiy

(Vijay K r Goyal)
Member '

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 21.09.2023
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