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S. No. Case No. Case title APPEl

1 cR/6713/2022 Dr. Vikas Taneja
V/S

M/s Ramprastha Promoter &
Developers Private Limited

K.K lain Ad,

comp
R. Cayatri I

reSPl

2 cR/6774/2022 VishalTaneia
v/s

M/s Ramprastha Promoter &
Developers Private Limited

K.K lain Ad

90mt
R. Gayatri I

resp

CORAM:

Ashok Sangwan

ORDER

1. This order shalldispose ofthe 2 complaints titled as above file

authority in form CRA under section 31 ofthe Real Estate [Re

Development) Act, 2016 (hereinafter referred as "the Act") re

28 of the Haryana Real Estate (Regulation and Development)

(hereinafter referred as "the rules") for violation of section 1 1

Act wherein it is inter alia prescribed that the promol

responsible for all its obligations, responsibilities and funt

allottees as per the agreement for sale executed inter se betw
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2.

3.

Complaint N0.6713
others

Project Name and
Location

Ramprastha Promoters and Developers
Skyz" Sector-37C, Village cadauli Kala

Possession Clause: - 15. (a) Time ofhanding oyer the possession

"Subject to terms of this clouse qnd subject to the Allottee hoving co
terms and condition ofthis Agreement and the Application, ond not being
any of the provisions of this Agreement and complionce with oll provisi
documentotlon etc., as prescribed by MMqMSTHA. MMzMSTHA
over the possession of the Apqrtment by 31.09,2014 the A
understands that RAMPRASTHA sholl be entitled to a grace period
tueny days (120) doys, for opplying and obtqining the occupation certi,
ofthe Group Housing Complex."

> OC received dated 73.12.2017 for towers/block- U, V, W, X,
to 13tn floor.

! OC received dated 13.02.2018 for tower/block- I, l, K, L, M fo
to 19th floor and basement-1 (73S69.049 sq. meter.)

HARERA
GURUGRAM

The core issues emanating from them are similar in na e and the

complainant(s] in the above referred matters are allottees o e proiect,

namely, The Skyz at Ramprastha City (group housing co

developed by the same respondent/promoter i.e., M/s
Promoter & Developers Private Limited. The terms and cond

buyer's agreements fulcrum of the issues involved in all

pertains to failure on the part ofthe promoter to deliver timel

of the units in question, seeking award of refund the entire
with intertest and the compensation.

The details of the complaints, reply status, unit no., date of
possession clause, due date of possession, total sale conside

paid amount, and relief sought are given in the table below:

lex) being

mprastha

ions of the

hese cases

possession

ount along

greement,

tion, total

mited "The
Curugram.

with oll the
defoult under
s, formalittes,

to hond
ogrees and

undred qnd

te in respect

s supplied)

Z for ground

ground floor
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) 0C received dated

and 19th floor and

1,3.02.2020 for towers/block- H, N, 0 fo ground lloor
basement- B.

Complaint No.6713
othels

2022 and

Note: Grace period is not included while computing due date of posses

Complaint
No,, Case
Title, and

Date of
filing of

complaint

Reply
status

Unit
No.

Date of
apartment

buyer
agreement

Due date
of

possesslon

cR/67 73 /
2022
Dr. Vikas
Taneja

v/s
M/s

Ramprastha
Promoter &
Developers

Private
Limited.

Date of
Filing of

complaint
77.70.2022

Reply
Received
on
24.01.20
23

1002,
1oth
floor,
tower
/block
.H
(Page
no.29
ofthe
compl
aint)

24.70.2011-

(Page no.25
ofthe
complaintJ

31.08.2014

[As per
mentioned
in the
buyer's
agreementl

31.08.2014

[As per
mentioned
in the
buyer's
agreement]

cR/6714 /
2022
Vishal
Taneja
v/s
M/s

Ramprastha
Promoter &
Developers

Private
Limited.

Date of
Filing of

complaint
11.1.0.2022

Reply
Received

24.01.20
23

1003,
10th

floor,
towet
/block
-H
(PaBe

no.27
ofthe
compl
ain0

24.70.2011

IPage no.23
of the
complaintl

convenient shopping centre (block-B) an

al
dera

lal
unt
lbv
e
rlain

rat

Relief
sought

Sa le

88,8

s7,5

nt

57,5

nt

Refund
the
entrre
amount
a long
with
interest

88,8

F"l"
eraI

Compcn
sation

Pay
interest
paid by
him to
bank

Refund
the
entire
amount
along
with
interest

Compen
sation

Pay
interest
paid by

I him ro

Iuant
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5.
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7.

HARERA
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The aforesaid complaints were filed by the complainants

promoter on account of violation of the apartment buyer'

executed between the parties in respect of said unit for not

the possession by the due date, seeking award of refund the e

along with interest and compensation.

It has been decided to treat the said complaints as an applica

compliance of statutory obligations on the part of the

respondent in terms of section 34(0 of the Act which m

authority to ensure compliance ofthe obligations cast upon th

the allottee(s) and the real estate agents under the Act, the

regulations made thereunder,

against the

agreement

nding over

ire amount

on for non-

promoter/

ndates the

promoters,

les and the

6. The facts of all the complaints filed by the complainant(s)/al

also similar. Out of the above-mentioned case, the particulars

ttee(s) are

f lead case

CR/6713/2022 Dr. Vikas Taneja V/S M/s Ramprastha ond

Developers Private Limited, are being taken into consi ration for

determining the rights of the allottee(s) qua refund the en re amou nt

along with interest and compensation.

Proiect and unit related detalls

The particulars ofthe project, the details of sale consideratio e amount

paid by the complainant(s), date ofproposed handing over th ossession,

delay period, if any, have been detailed in the following tabula form:

CR/6713/2022 Dr. Vikos Taneja V/S M/s Ramprastho p r ottd

D ev e lop ers Priv ate Lim ited.

Gad au li

Complaint No.6713

others

f 2022 and

Name of the proiect "SKYZ", Sector 37C, Vil
Kalan. Gurusram

Proiect area 60.5112 acres

I'age 4 of 23
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3. Reqistered area 102000 so. mt.
4. Nature of the proiect Grouo housing comolex
5. DTCP license no. and

validiw status
33 of 2008 dated 19.02.20
t8.02.2025

8 valid upto

6. Name of licensee Ramprastha Builders Pvt.
others

Ltd. and 1 1

v

7. Date of approval of
building plans

72.04.2012 |

[As per information d

olannins branch'l I

btained b

8. Date of environment
clearances

27.0L.2010 I

[As per information {
olannins branch'l I

btained by

9. RERA Registered/ not
registered

Registered vide no. 320 of 2017 dated
17.70.2017

10. RERA registration valid
up to

3t.03.2019

11. Extension applied on 26 0 3.2 019
L2. Extension certificate no. Date I Val#ity

HAREM/GGM/REP
/Rc/320/2017/Exr/
722/2019 In
principal approval on
12.06.201,9

*fi.roro

13. Unit no. 1002, 10th floor, tower/blofk-H
(Pase no. 29 of the comolaihtl

1,4. Unit area admeasuring
(super areal

202 5 sq. ft. I
(Pase no. 29 ofthe comolaiht

15. Date of execution of
apartment buyer
aqreement

24.1_0.2077
(Page no.25 of the complainrJ

76. Possession clause 15. POSSESSTON I

(a) Time of handingl over the
Possession I

Subiect to terms of thl clause and
subiect to the Alloltee having
complied with all th4 terms and
condition of this Asreehent and the
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,l 2022 and

ng in defau
sions of thi
rnce with a

formalitiel
rrescribed b
\MPRASl'H,

over th
ortment b.

2 dgrees an
IMPRASTH,
trace perio
t days (120
d obtoininl
tificate i
,p Housinl

s suppliedl
plaintJ

the buyer'

npagel9

t plan

Application, and not be

under any of the prov
Agreement and compl
provisions,
documentation etc., as
RAMPMSTHA. R

proposed to hand
possession of the Al
37.08.2074 the Allotte
understands that R
shall be entitled to o )

ol hundred and twent
days, for applying at
the occupation ce
fespect of the Gro
Complex.

(Emphas
fPage no. 38 of the con

1,7. Due date of possession 31..0A.2074

[As per menfioned in
aqreementl

18. Grace period Not utilized

79. Total sale consideration Rs.7 9 ,57 ,568 / -
(page 29 ofthe complaint)

20. Amount paid by the
complainant

Rs.66,88,875/-

fas alleged by complainant
the complaint)

2L, Payment plan Construction linked payme

22. Occupation certificate
/Completion certificate

Not yet received

23. Offer of possession Not offered
24. Delay in handing over the

possession till date of
filing complaint i.e.,
17.t0.2022

8 years 01 months and 11 ays

Page 6 ol 2
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Facts ofthe complaint

The complainant has made the following submissions in the

That believing upon the assurances and promises

representatives of the respondent, the complainant booked

no. H-1002 admeasuring Z0ZS sq. ft. super area in the p

"SKYZ" at Sector-37D, Gurugram, Haryana on 27.05.2011.

apartment buyer agreement was executed inter se th

24.10.2071for a total sale consideration of Rs.79,57 ,568 / -an

amount of Rs.66,88,875 /- to the respondent as per its dema

the it.

II. That at the time of receiving the above said amount from the

the officials of the respondent duly assured the complai

respondent would deliver the physical possession of the ab

flat by 31.08.2014. However, the respondent has misera

handover the physical possession of the flat as agreed by th

Further, the respondent did not adjust the penalty charges fo

possession for the said unit as per agreed terms and conditi

III. That the proiect was construction linked and timely delivery

was the essence and decisive factor for the complainant

booking the unit in the project. There is absolutely

answer/clarity from the respondent.

IV. That till date, the complainant is running pillar to post from 2

in order to get his unit but till date neither the respondent

the unit, nor it has refunded any money.

That the respondent intentionally and wilfully wanted to uns

B.

B.

I.

earned money of the complainant in an unlawful and illega

PageT of23 Y
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due to above said act and conduct on the part of the

complainant has suffered a huge economic loss, mental pain,

That the complainant visited the site where the project to be

the respondent and was shocked to see that the construction

going on at the project site and the complainant is sure that th

will not be able to deliver the possession of flat in near futu

VII. That in view of the delay in giving possession to the comp

seeking refund of the entire amounts paid to the responden

the above said unit/space along with interest @240lo per an

date of deposit till the realization ofthe amount along with pe

and towards mental harassment and agony caused by the r

Rs.10,00,000/-and refund of Rs.30,00,000/- paid as intere

HDFC bank towards loan procured for the said prope

provision of compound interest over the said interest amou

Relief sought by the complainant: -C.

9. The complainants have sought following relief(s)

a. Direct the respondent to

interest as per provision

rules of 201.7.

b. To award the cost of Rs.15,00,000/- towards compensa

agony and litigation charges.

c. To pay the interest paid by the complainant to HDFC bank

taken.

On the date of hearing, the authority explained to the

promoter about the contraventions as alleged to have been

VI.

10.

relation to section 11(4) (a) of the act to plead guilty or not to

Page I of 23 L/
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of section 18 of the Act, 2016

ondent, thc

ony.

eveloped by

ork was not

respondent

inant, he is

in respect of

m from the

alty amount

pondent i.e.

amount to

alongwith

with the

with the

on, mental

r the l0an

pondent/

mitted in

lead guilty.



Complaint No.6713
others

I 2022 aM
HARERA

Reply by the respondent

c@ at lDt tcDA[/

D.

11.

ll.

l.

The respondent filed an application for rejection of complaint on thc

ground of jurisdiction along with reply. The respondent has contested the

complaint on the following grounds.

That the complainant having full knowledge of the uncertairlties involved

have out oftheir own will and accord have decided to invest in the present

futuristic project ofthe respondent. Therefore, the complainant cannat bc

said to be genuine consumers by any standards rather he rs J nlcrc

investor in the futuristic project of the respondent.

That the complainant has deliberately failed to make the timely paymcnt

of installments within the time prescribed, which resulted in delay

payment charges/interest. Further, the complainant cannot now sudd cn ly

show up and thoughtlessly file a complaint against the respondent on its

own whims and fancies by putting the interest of the builder and the

several other genuine allottees at stake. It is submitted that the respondcnt

had to bear with the losses and extra costs owing due to delay of paynrent

of installments on the part of the complainants for which they are solelv

Iiable.

That further the reasons for delay are solely attributable to the regulatory

process for approval of layout which is within the purview of thc'l':rvn
and Country Planning Department. Further, the complainant had comtrlete

knowledge of the fact that the zoning plans of the layout were yct til bc

approved and the initial booking dated 2011 was made by him towards a

future potential project of the respondent and hence there was no

question ofhandover ofpossession within any fixed time period as falselv

claimed by him.

Page 9 oi 23
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vlll.

lv. That there are various reasons which are bevond the ntrol

respondent including passing of an HT line over the ayout,

deviations, depiction of villages, spread of covid-19 pandemi

That the respondent has applied for the mandatory regis ation of the

project with the RERA Authority and has succes y received

Registration Certificate No. 320 of 2017 and further has received an

ject up tillextension for completion and development of the pr

31.12.2023 vide Memo no. 320 of 20L7 /7(3)/2021/a da 20.08.2021

for the project "SKYZ".

That the authority is deprived of the jurisdiction to

interpretation of, or rights of the parties inter-se in accord

apartment buyer's agreement executed much prior to comin

said Act or said Rules.

That the complainant must consider that claims if allowed at this stago

would not only stall the project but the consequences shall be irreparable

and irreversible in terms of the interest of all homebuyers of the proiect.

That the relief sought by the complainant to the extent of seeking intcresr

vl.

vll.

of the

road

o into the

ce with the

into force of

E.

L2, of complaint on

erve6 that it has

cate the present

is liable to be set aside at the tlreshold.

f urisdiction of the authodty

The application of the respondent regarding rejection

ground of jurisdiction stands rejected. The authority obs

territorial as well as subject matter .jurisdiction to adiudi

complaint for the reasons given below.

@24o/o p.a. on the amounts deposited is not legally maintain{ble and thus

Complaint No.5713
others

2022 and

Page 10 of 23
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13.

2022 and

d by Town

eal Estate

trict for all

the project

m District.

er shall be

11[4)(a) is

mode
the

llthe
the

nt at a latcr

Therefore, this authority has complete territorial jurisdiction o deal with

the present complaint.

E. II Subiect matter iurisdiction
14. Section 11[ )(a) of the Act, 2016 provides rhat the prom

responsible to the allottee as per agreement for sale. Sectio

reproduced as hereunder:

Section 77

(4) The promoter shall-
(o) be responsible for oll obligqtions, responsibilities ond fu tions

E. I Teritorial iurisdiction

As per notification no.1/92 /2017 -1TCp dated 74.t2.2077 iss

and Country Planning Department, the jurisdiction of

Regulatory Authority, Gurugram shall be entire Gurugram D

purpose with offices situated in Gurugram. In the present cas

in question is situated within the planning area of Gurug

under the provisions of this Act or the rules and regulotions
thereunder or to the allottees os per the qgreement for sale, or
qssociation ofallottees, qs the ca* moy be, till the convqonce of
apartments, plots or buildings, os the cose moy be, to the ollottees,

15.

common areas to the association oI allottees or the competent ou rity,
as the case may be;
Section 34-Functions of the Authority:
34(fl of the Act provides to ensure compliance of the obligotio cast
upon the promoters, the allottees ond the reol estote agents und. r this
Act ond the rules and regulotions made thereunder

So, in view of the provisions of the Act quoted above, the a

complete jurisdiction to decide the complaint regarding non

thoritv has

compliance

of obligations by the promoter leaving aside compensation w ich is to be

decided by the adjudicating officer if pursued by the complain

stage.

v

Complaint No.6713

others

Page 11 of 23
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16. Further, the authority has no hitch in proceeding with the co plaint and

to grant a relief of refund in the present matter in view of th judgement

passed by the Hon'ble Apex Court in Newtech promoters and
Privdte Limited Vs State of I!.p, and Ors, (Supra) and reite ted in cose

of M/s Sana Realtors Private Limited &other Vs llnion ofl & others
SLP (Civil) No. 73005 of 2020 decided on Lz.Ls.2LZ2wherei

laid down as under:

been
the

out is
nd',

and 19 clearly manifests that when it comes to refund ofthe omou t, ond

fo,
is the

regulatory authorirywhich hos the power to exomine and e the
outcome ofa complaint At the same time, when itcomes to a qu
seeking the relief of adjudging compensation ond interest nder
Sections 12, 14, 18 and 19, the odjudicating olficer exclusively s the
power to determine, keeping in view the collective reoding of 71
reod with Section 72 of the Act. if the adjudication under Sections
18 and 19 other than compensation os envisaged, if extended
adjudicating olficer as prqyed thot, in ourview, moy intend to
ambit and scope of the powers ond functions of the odjudicating
under Section 71and thotwould be against the mandqte ofthe Act

17. Hence, in view ofthe authoritative pronouncement ofthe Hon,

Court in the cases mentioned above, the authority has the ju

regulatory outhority and adjudicqting olficer, what f;nally cul
that although the Act indicates the distinct expressions like
'interest', 'penolty' ond 'compensation', a conjoint reoding of Sect

interest on the refund omounE or directing payment of intet
delayed delivery of possession, or penolty and interest thereon, i

it has been

s 18

the
the
cer

016."

e Supreme

sdiction to

entertain a complaint seeking refund of the amount and in

refund amount.

F, Findings on the obiections raised by the respondent
F. I Obiections regarding the complainant being investors.

18. The respondent has taken a stand that the complainant is an i estor and

on of the

Complaint No.6713
others

2022 ard

"86. From the scheme of the Act of which o detoiled reference h
mode ond taking note of power of adjudication delineoted \a

not consumer and therefore, they are not entitled to the pro

PaEe 12 of 23
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Act and thereby not entitled to file the complaint under s

Act. The respondentalso submitted thatthe preamble ofthe A

the Act is enacted to protect the interest of consumers of th

sector. The authority observes that the respondent is correct i

the Act is enacted to protect the interest of consumer of th

sector. It is settled principle of interpretation that the p

introduction of a statute and states main aims and obiects

statute but at the same time, the preamble cannot be used t
enacting provisions ofthe Act. Furthermore, it is pertinent to

aggrieved person can file a complaint against the pro

contravenes or violates any provisions of the Act or rules o

made thereunder. Upon careful perusal of all the terms and c

the apartment buyer's agreement, it is revealed that the com

buyer and paid total price of Rs.66,88,A75/- to the promo

purchase ofan apartment in the proiect ofthe promoter. At th

important to stress upon the definition of term allottee unde

same is reproduced below for ready reference:

"2(d) "allottee" in relotion to a real estqte project meqns the person
plot, apartment or building, as the cose moy be, has been ol
(whether as fteehold or leosehold) or othetwise trqnsfe
promoter, and includes the person who subsequently qcqui
allotment through sale, tonsfer or otherwise but does not
person to whom such plot, opartment or building, qs the cose
given on rent;"

ln view of above-mentioned definition of"allottee" as well as

and conditions ofthe apartment application for allotment, it is

that the complainant is an allottee as the subject unit was all

by the promoter. The concept of investor is not defined or re

't_9.

Act. As per the definition given under section 2 of the Act,

Pagc 13 of 23
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"promoter" and "allottee" and there cannot be a party havin

"investor". The Maharashtra Real Estate Appellate Tribunal

dated 29.01.2019 in appeal no.0006000000010557 titled as

Sangam Developers Pvt. Ltd, Vs. Sarvapriya Leasing (p)

has also held that the concept of investor is not defined or re

Act. Thus, the contention ofpromoter that the allottee being in

entitled to protection of this Act also stands rejected.

F. II Obiection regarding iurisdiction of authority w.
agreement executed prior to coming into force of the

Another contention of the respondent is that authority is de

jurisdiction to go into the interpretation ol or rights ofthe pa

in accordance with the buyer's agreement executed betwee

and no agreement for sale as referred to under the provisions

the said rules has been executed inter se parties. The autho

view that the Act nowhere provides, nor can be so const

previous agreements would be re-written after coming into

Act. Therefore, the provisions of the Act, rules and agreemen

read and interpreted harmoniously. However, if the Act has

dealing with certain specific provisions/situation in a specifi

manner, then that situation will be dealt with in accordance

and the rules after the date of coming into force of the Act a

Numerous provisions of the Act save the provisions of the

made between the buyers and sellers. The said contention has

in the landmark judgment of rVeelka mal Realtors Suburban

UOI and others, (Supro,) which provides as under:

"119. Under the provisions of Section 19, the detoy in honding

20.

possession woulcl be counted from the date mentioned in the

Pagc l4 ol23
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Complaint No.6713

others

f 2022 and

for sale entered into by the promoter ond the ollottee
registration under REPiy'., Under the provisions of RERA, the

122. We have already discussed thot obove stqted provisions of the
not retrospective in nqture, They may to some extent be
retroactiveor quasi retroactive elfect butthen on thotground
of the provisions of REp.y', cannot be choltenged. The po
competent enough to legislote law hqving retrospective or
elfect A lqw con be even framed to offect subsisting / existing
rights between the porties in the lorger public interest, We
o ny do u bt in our mind that the REP"1. ho s bee n fro m ed i n th e I o
interest ofter o thorough studj ond discussion made at the ht

given o fociliy b revise the dote ofcompletion of project qnd lore the
sqme under Section 4. The REP"1. does not contemplate
contract between the llat purchaser ond the promoter....

riting of

/s

EM are

r to its

ving o

tive

valid ity
ment is

by the Stonding Committee snd Select Committee, which sub
detoiled reports."

itted its

21. Also, in appeal no. 173 of 2019 titled as Maglc Eye Developer Ltd. Vs.

Ishwer Singh Dahrya, in order dated U.L2.20i.9 the Harya Real Lstatc

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we ore of the
opinion that the provisions of the Act ore quosi retrooctive to e extent
in operationqndwi

troctuol
not hove
er public

t level

d therein.

ble under

nditions of

cordance

agreement for sale the allottee shall be entitled to the in 'delayed
possession charges on the reasonoble rate of interest os provi in Rule
15 of the rules and one sided, unfoir qnd unreosonab rote of

etobecompensotion mentioned in the ogreement for sale is lio
ignored."

22. The agreements are sacrosanct save and except for the provi

have been abrogated by the Act itself. Further, it is noted that

buyer agreements have been executed in the manner that the is no scope

left to the allottee to negotiate any of the clauses contai

Therefore, the authority is of the view that the charges pa

various heads shall be payable as per the agreed terms and c

the agreement subiect to the condition that the same are in

still in the prccess of completion. Hence in cose of d in the
olfer/delivery of possession os per the terms and condit. s of the

ons which

e builder-

Page 15 oi 23
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with the plans/permissions approved by the

departments/competent authorities and are not in contrave

other Act, rules, statutes, instructions, directions issued the

are not unreasonable or exorbitant in nature. Further, as per

made by the parties as well as documents available on record

that OC/CC has not been issued to the project in question by th

authority till date. Therefore, the project will be treated as

project as per section 3 of the Act of 20L6 and the provisions

well as rules are duly applicable on it. The same view has also

by the Hon'ble Appellate Tribunal in case titled as Emmar

Vs. Ms. Simmi Sikka and Ors. (Appeal no. 5Z & 64 of z

03,77,2020. Hence, in view of the same, objection w.r.t to lu
the authority stands rejected.

G. Findings on the relief sought by the complainant

G. I Direct the respondent to refund the paid-up amoun
prescribed rate of interest.

23. The complainant intends to withdraw from the project an

return of the amount paid by him in respect of subiect uni

interest at the prescribed rate as provided under section 18(

Sec. 18(11 of the Act is reproduced below for ready reference.
"Section 78: - Return of amount and compensotion
1B(1). lf the promoter fqils to complete or is u noble to give
on aportment, plot, or building.-
(q). in accordonce with the termsofthe agreementfor sole or, os
may be, duly completed by the date specified thereiU or
(b). due to discontinuonce of his business os o developer on o
suspension or revocotion of the registration under this Act or
other reoson,
he shall be lioble on demqnd to the ollottees. in cose the
wishes to withdraw from the project, without prejudice to on.
remedy avoilable, to retum the qmount received bv him in

Page 16 of 23

Complaint No.6713
others

2022 and

respective

tion of any

under and

u bm issio n s

t is evidcnt

competent

an ongorng

l

een uphcld

Land Ltd.

18) doted

sdiction of

along with

is seeking

along w ith

of the n ct.

f thc act ;rs

unt of
any

lotLee
other
ect oJ



* HARERA
H eunuerw

thqt apartment, plot, building, as the cose mqy be, with in
such rate qs may be prescribed in this beholf including com
in the manner os provided under this Act:
Provided that where an allottee does not intend to withdraw It
project, he shall be paid, by the promoter, interest for every
deloy, till the honding over of the possession, ot such rate os
prescribed."

24. Clause 15(al of the apartment buyer agreement (in short,

provides for handing over ofpossession and is reproduced b

"15. POSSESSION
(a), Time ol handing over the possession
Subject to terms of this ctouii and subject to the Allottee
complied with oll the terms and condition of this Agreement a
Applicotion, and not being in default under ony ofthe provisions
Agreement ond compliance with all provisions, form
documentotion etc., qs prescribed by MMPMSTHA. MMP
proposed to hond over the possession of the Apo
37/08/2074 the Allottee ogrees ond understonds that RAMP
shotl be entitled to agrace pefiod of hundred ond twenty dqys
dqys,for applying and obtaining the occupation certificate in
the Group Housing Complex."

25. The authority has gone through the possession clause and o

this is a matter very rare in nature where builder has

mentioned the date of handing over possession rather th

period from some specific happening of an event such a

apartment buyer agreement, commencement of construction,

building plan etc. This is a welcome step, and the authoriry

such firm commitment by the promoter regarding hand

possession but subiect to observations of the authority given

26. At the outset, it is relevant to comment on the preset possess

the agreement wherein the possession has been subjected

terms and conditions of this agreement and applicati

complainants not being in default under any provisio

Page 17 of23

,\/

Complaint No.6713
others

f 2022 and

tat
sqtion

qy be

(Emphasis ied)

agreement)

ving
the
this

ities,
THA

by
HA

120)

the
th of

tof

g over of

serves that

specifically

specifuing

signing of

approval of

Eppreciates

elow.

n clause of

all kinds of

and the

s of these



HARERA
ffiGURUGRAII

agreements and compliance with all provisions, fo

documentation as prescribed by the promoter. The drafting

and incorporation ofsuch conditions are not only vague and

so heavily loaded in favour of the promoter and against the

even a single default by the allottee in fulfilling for

documentations etc. as prescribed by the promoter ma

possession clause irrelevant for the purpose of allo

commitment date for handing over possession loses its

incorporation of such clause in the buyer's agreement by th

just to evade the liability towards timely delivery of subje

deprive the allottee of his right accruing after delay in pos

iust to comment as to how the builder has misused his domi

and drafted such mischievous clause in the agreement and

left with no option but to sign on the dotted lines.

27. Due date of handing over possession and admissibili
period: The promoter has proposed to hand over the po

apartment by 31.08.2014 and further provided in a

promoter shall be entitled to a grace period of 120 days for

obtaining occupation certificate in respect of group housing

matter of fact, the promoter has not applied for occupatio

within the time limit prescribed by the promoter in the apa

agreement. As per the settled law, one cannot be allowed to ta

of his own wrong. Accordingly, this grace period of 120 d

allowed to the promoter at this stage.

Admissibility of refund along with prescribed rate of
complainant is seeking refund ofthe amount paid by him at th

Page 18 ol23
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rate of interest in respect ofthe subject unit with interest at p ribed rate

as provided under rule 15 of the rules. Rule 15 has been re

under:

roduced as

date i.e., 20.09.2023 is 8.75%0. Accordingly, the prescribed ra

will be marginal cost of lending rate +Zo/o r.e., LO,7So/o.

31. On consideration of the documents available on record and iubmissions

made by both the parties regarding contravention of provisiorfs of the Act,

the authority is satisfied that the respondent is in contravelmtion of the

section 1L [4) (a) of the Act by not handing over possession by fte due date

as per the agreement. By virtue of clause 15(a) of the agreem{nt executed

between the parties on 24.10.2071, the possession of |he sublect

apartment was to be delivered within stipulared time i.e., byF1.09.2014.

As far as grace period is concerned, the same is disallowed forlthe reasons

Complaint No.6713
othels

I 2022 and

Rule 15. Prescribed rate of interest- [Proviso to section 72,
1B dnd sub-section (4) and subsection (7) ol section 79|
(1) For the purpose of proviso to section 12; section 18; a

sections (4) and (7) oI section 19, the "interest qt
prescribed" shall be the Stote Bonk of Indis highest morgina
lending rate +2ok.:

Provided that in cose the State Bank of lndio morgino
lending rote (MCLR) is not in use, it sholl be reploced
benchmark lending ratcs which the State Bonk oflndio may
time to time for lending to the general public.

29. The legislature in its wisdom in the subordinate legislatio

provision of rule 1.5 of the rules, has determined the pres

interest. The rate ofinterest so determined by the legislature, i

and if the said rule is followed to award the interest, it will en

practice in all the cases.

Consequently, as per website of the State Bank o

https://sbi.co.in, the marginal cost of Iending rate (in short,

sub-
e rate
cost of

cost of
such

from

30.

under the

bed rate of

reasona ble

re uniform

India i.e.,

CLR) as on

of interest

Page 19 of 23



HARERA
MGURUGRAI/

quoted above. Therefore, the due date of handing over p

31.08.2014.

Keeping in view the fact that the complainant/allottee wishes

from the project and is demanding return of the amount rec

promoter in respect of the unit with interest on failure of the

complete or inability to give possession of the unit in accorda

terms of agreement for sale or duly completed by the d

therein, the matter is covered under section 18(1) of the Act
22 The occupation certificate/completion certificate of the proj

unit is situated has still not been obtained by the responden

The authority is of the view that the allottee cannot be exp

endlessly for taking possession of the allotted unit and for

paid a considerable amount towards the sale considera

observed by Hon'ble Supreme Court of India in lreo Grace

Ltd, Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2

on 77.07.2027

".... The occupation certificqte is not ovoilable even qs on dote,
clearly amounts to denciency ofservice. The sllottees connot be
woit indefrnitelt for possession of the oportments allotted to t
can they be bound to toke the aportments in Phase 1 ofthe proj

Further, the Hon'ble Supreme Court of India in the cases

Promoters and Developers Private Limited Vs State of U.

(supra) reiterated in case of M/s Sana Realtors Private Lim

Vs Union of India & others SLP (Civil) No. 13005 of 2020

12.05.2022. observed as under: -

"25. The unqualified right of the ollottee to seek refund refe
Section 1B(1)(o) and Section 19(4) of the Act is not dependent
contingencies or stipulotions thereof. lt oppeqrs that the legislo

32.

34.

consciously provided this right of refund on demond as on u

Pagc 20 of23
P
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obsolute right to the allottee, if the promoter foils to give posse
the apqrtment, plot or building within the time stipulated un
terms ofthe agreement regordless of unforeseen events or stay
the Court/Tribunal, which is in either woy not attributable
qllottee/home buyer, the promoter is under an obligotion to re,
omount on demond with interest ot the rote prescribed by
Government including compensation in the manner provided u
Act with the proviso that if the allottee does not wish to withd
the projecC he sholl be entitled for interest for the period of dl
honding over possession at the rqte prescribed."

35. The promoter is responsible for all obligations, responsi

functions under the provisions of the Act of 2016, or th
regulations made thereunder or to the allottee as per agree

under section 11(axa). The promoter has failed to complete

give possession of the unit in accordance with the terms of

sale or duly completed by the date specified therein. Acc

promoter is liable to the allottee, as he wishes to withdr

proiect, without preiudice to any other remedy available, t

amount received by him in respect of the unit with interest at

may be prescribed.

36. Accordingly, the non-compliance of the mandate contain

11(4)(a) read with section 18(1J of the Act on the part of rh

is established. As such, the complainant is entitled to refund

amount paid by him at the prescribed rate of interest

(the state Bank of India highest marginal cost of lending

applicable as on date +20lo) as prescribed under rule L5 of

Real Estate (Regulation and Development) Rules, Z017 fro

each payment till the actual date of refund of the amoun

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.
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C. II To award a cost of Rs.15,00,000/- towards compcnsa
agony and litigation charges.

37. The complainant is seeking above mentioned relief w.r.t. co

Hon'ble Supreme Court of India in civil appeal nos. 6745-6

litled as M/s Newtech Promoters and Developers Pvt. Ltd.

Up & Ors. (supra), has held that an allottee is entitl

compensation and Iitigation charges under sections 12,14,18

19 which is to be decided by the adjudicating officer as per s

the quantum of compensation and litigation expense shall be

the adjudicating officer having due regard to the factors

section 72. The adjudicating officer has exclusive.iurisdiction

the complaints in respect of compensation and legal expense

the complainant is advised to approach the adjudicating office

the relief of litigation expenses.

G. III To pay the interest paid by the complainant to HDFC
loan taken.

The complainant is seeking refund of the interest paid by him

Bank on the loan taken for purchasing the unit in question. H

complainant has not placed even a single document on recor

it can be determined that there is a privy of contract betlvee

vide which the respondent is under an obligation to pay intere

amount taken by him for purchasing the said unit. Hence, no

granted in this regard due to lack of documents on reco

direction to this effect.

Directions of the authority

Hence, the authority hereby passes this order and issues t

38.

H.

20

directions under section 37 of the Act to ensure compliance o

Pirgo 22 ol2 3
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cast upon the promoter as per the function entrusted to

under section 34[0:

l. The respondent/promoter is directed to refund the amoun

it from each of the complainant(s) along with interest

10.75% p.a.as prescribed under rule 15 of the Haryana

(Regulation and Development) Rules,2017 from the

payment till the actual date of refund ofthe deposited

ii. A period of 90 days is given to the respondent to com

directions given in this order and failing which legal

would follow.

iii. The respondent/builder is directed not to create third

against the unit before full realization of the amount

complainant(sJ. If any transfer is initiated with respect

unit, the receivable from that property shall be first uti

dues of the complainant/allottees,

40. This decision shall mutatis mutandis apply to cases mention

this order.

The complaints stan(

Files be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 20.09.2023

4t.
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