
HARERA
P* GURUGRAM

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

7L06 of 2022
28.O3.2022

Complaint No. 11,06 of 2022

20.o9.2023

1. Shashi Saha, W/o Nilendu Indu Saha,
R/o: - Flat 2C, Blockzz, Diamond City North,
66lessore Road, Kolkata, West Bengal-700055.
2. Nilendu Indu Saha, S/o Saha Indu Vikash,
R/o Flat 2C, Block22, Diamond City Norrh,
66 f essore Road, Kolkata, West Bengal-700055. Complaimnts

Versus

Manglam Multiplex Private Limited, Through its Directors,
Office at: Cabin L, LGF, F-22, Sushant Shopping Arcade,
SushantLokPhase-l.,Gurugram,Haryana-122L02. Responflent

CORAM:
Ashok Sangwan

APPEARANCE:
Anshul Gupta (Advocate)
Shriya Takkar (AdvocateJ

Member

Complainant
Respondent

ORDER

1. The present complaint has been filed by the complainant/allottees

under section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Actl read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, Z0t7 (in short, the nulesl for

violation of section 11( )(a) of the Act wherein it is in?r atio

prescribed that the promoter shall be responsible for all oblifations,

responsibilities and functions under the provisions of the Ac{ or the

Complaint no.
Date of complaint :

Date oforder
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed interse.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars Details
1. Name of the project M3M Heights, Sector- 65, Gurugram
2. Project area 14.4L25 acres
3. Nature of the project Mix land used colony
4. DTCP license no. and

validity status
15 of 20U dated 02.05.2017 valid up to
01.05.2022

5. RERA registration 01 of 201.7 dated 14.06.201,7 valid up to
0L.05.2024

6. Name of licensee Manglam Multiplex Pvt. Ltd.
7 Unit no. MH TW-06/2103, Tower-6

Ipage 17 of complaintl
8. Unit area admeasuring 776.73 sq. ft.

(page 1.7 of complaintl
9. Allotment letter 08.05.2018

(page 17 of complaint)
10. Date of execution of

apartment buyer's
agreement

13.06.2019

fpage 71 of reply)

11. Possession clause
mentioned in application
form on page 23 of reply

"The company shall, subject I

majeure conditions, proposes to (
the Project and handover posse
the Aportment on or before 3t
2022..."

o force
omplete
esion of
tuh lune,

1-2. Due date of possession 30.06.2022
(page 23 of reply')

13. Total sale consideration Rs.l ,69 ,4L ,69A / -
(page 17 of complaint)
Basic sale price- Rs.7,51,,26,514 /
(page 98 of complaint)
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Complaint No. 1106 of 2022

Facts ofthe complaint:

The Complainants booked a residential unit in the proiect named

"M3M Heights" at Sector 65, Gurgaon. Accordingly, a unit bearing no.

MH TW-06/2103,21st floor, Tower 6 having 1433sq.ft super area

was allotted to them by the respondent vide allotment letter datcd

08.05.2018. Thereafter, a builder buyer agreement dated 01.06.2 018

was executed betlveen the parties for a total sale consideration of

Rs.L,69,41,69a /- and they have paid an amount of Rs.75,51,467 /-
against the same in all.

That the parties entered into a tripartite agreement dated 28.05.2019

with ICICI Bank Limited for sanction of a loan amounting

Rs.1,15,00,000/- for the purpose of financing the purchase ofthe said

residential unit.

The complainants sent a notice dated 04.10.2021 to the respondcnt

intimating the cancellation of the booked unit in accordancc with

clause 7.9 of the buyer's agreement and made a request to

communicate the details of the deductions and to refund the amount

deposited after deductibles, but the same was not acknowledged by

the respondent.

It.

I .

14. Amount paid by the
comDlainant

Rs.75,51.,437 /-
(paee 99 of complaint

15. Occupation certificate Not yet obtained
16. 0ffer of possession Not offered
1,7. Withdrawal request 04.70.2021

[pase 106 of complaintl
18. Reminders 09.7L.2020, 78.L0.202L, 77.11_.2021,

za.0z.20zz
19. Pre-cancellation letter "t 6.03.2022
22. Cancellation notice 31.03.2022
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IV. That the complainants further sent notices dated 74.1.O.ZOZI and

22.L0.2021 and multiple emails seeking refund, but till date no action

has been taken by the respondent in this regard. Therefore, the

complainants have approached the authority seeking refund of the

payments made to the respondent along with interest for the delay.

C. Reliefsought by the complainants:

3. The complainants have sought following relief(s):

I. Direct the respondent to refund paid-up amount along with interest.

D. Reply by respondent:

4. The respondent vide reply dated 01.02.2023 contested the complaint

on the following grounds:

i. That the complainants approached the respondent company, for

booking of a residential unit in its ongoing project named 'M3M

Heights' at Sector 65 Gurugram.

ii. That in consideration oF the booking amount paid by the

complainants and their commitments to comply with the terms of thc

booking/allotment and making of timely payments, the respondent

allotted an apartment bearing no. MH TW-06/2103 admeasuring

1433 sq. ft. in the said project vide allotment letter dated 08.05.20i 8

for an agreed cost of Rs.1,69,41,698/- plus other charges.

iii. That in furtherance of the allotment, the respondent company on

01.06.201.8 sent three copies of the buyer's agreement to the

complainants for execution at their end. However, the complainants

for the reasons best known to them did not come forward to execute

the same and clear their outstanding dues.

iv. That the complainants are chronic defaulters as they failed to makc

the payment to the demands raised by the respondent company at
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various occasions even after the issuance of reminder dated

23.10.2018, which were raised as per the payment plan opted by

them.

v. That thereafter, the complainants wanted to avail a loan facility from

ICICI Bank Limited against the purchase of the said apartment, for

which a tripartite agreement dated 28.05.2019 was executed

between the parties and ICICI Bank Limited and a permission to

mortgage was issued by the respondent.

vi, Thereafter, a builder buyer agreement was finally executed between

the parties on 13.06.2019 which duly covers all the liabilities and

rights of both the parties.

vii. That the complainants defaulted in making payments due to which

the respondent was constrained to issue reminder letters dated

09.1t.2020, 26.11.2020, 17.1t.202\, 02.1.2.2021, 28.02.2022 and

),6.03.2022. That despite the issuance of various reminder letters, the

complainants failed to come forward to clear their dues. Therefore,

the respondent vide cancellation notice dated 31.03.2022 cancelled

the allotment of the unit.

viii. That the default of the complainants in making timely payments and

complying with other obligations is duly covered under the buyer,s

agreement and the cancellation and forfeiture of the earnest money

has been in accordance with the same.

5. Copies of a1l the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and

submission made by the parties.
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Complaint No. 1706 of 2022

Iurisdiction of the authority:

The authority observes that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction
As per notification no. 1./92/20t7-1TCp dated 1,4.72.207T issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to dealwith the present complaint.

E. II Subiect matter iurisdiction
Section 11(4)[a) ofthe Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 1 1(4)(a)

is reproduced as hereunder:

Section 77(4)(d)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulotions made thereunder or to the
ollottee qs per the qgreement for sale, or to the ossociotion of ollottee, as the
case moy be, till the conveyance ofall the oportments, plots or buildings, as the
case may be, to the ollottee, or the common oreos to the association of ollottee
or the competent outhority, as the case moy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure compliqnce of the obligotions cast upon the
promoter, the ollottee ond the real estate ogents under this AcL ond the rules
ond regu[0tions made thereunder.
So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance ofobligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

8.

7.

9.

Page 6 of 12



F.

10.

HARERA
ffiGURUGRAM

11.

Findings on the obiections raised by the respondent.

F.l Oblection regarding the delay in payments.

The ob.iection raised by the respondent regarding delay in payments

by the allottees is totally invalid as they have already paid an amount

of Rs.75,51,467 /- against the total sale consideration of
Rs.7,69,47,698 / - to it as per the construction linked payment plan and

have cleared all their instalments before making a request for

cancellation. The fact cannot be ignored that there might be certain

group of allottees who defaulted in making payments. But upon

perusal of documents on record, it is observed that no default has been

made by him in the instant case. Hence, the plea advanced by the

respondent is rejected.

Findings on the reliefsought by the complainant:

G.l Direct to the respondent to refund the paid-up amount

along with interest.

The complainants have booked a unit bearing no. MH TW-06/2103 in

the project named "M3M Heights" at sector-65, Gurugram. The buyer,s

agreement was executed between the parties on 13.06.2019. However,

as per terms mentioned in the application form, the due date of

possession was agreed as 30.06.2022. The complainants vide letter

dared 04.L0.2027 requested the respondent to cancel the allotment of

the unit in question and to refund the paid amount alongwith interest,

but no response was received from the respondent. Thereafter, thc

complainants further sent notices dated 14.10.2021 and 22.10.2021

and multiple emails seeking refund, but the respondent despite

refunding the amount paid by them cancelled the allotment and

G.

Complaint No. 1106 oF2022
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forfeited the amount paid by them vide cancellation letter dated

31.03.2022.

12. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all

kinds of terms and conditions of this agreement and application, and

the complainants not being in default under any provisions of these

agreements and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoter and against

the allottees that even a single default by the allottees in fulfilling

formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose of allottees

and the commitment date for handing over possession loses its

meaning. The incorporation of such clause in the buyer's agreement by

the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottees of their right accrulng after

delay in possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous clause in

the agreement and the allottees are left with no option but to sign on

the dotted lines

13.0n consideration of the documents available on record and

submissions made by both the parties, the authority js of the view that

there has been a huge delay on the part of respondent in completing

construction of the project in question. The complainants vide letter

dated 04.10.2021 requested the respondent to cancel their allotment

as the buyer's agreement does not contain any specific date for

Page B of 12



HARERA
GURUGRAM Complaint No. 11,06 of 2022

possession of the unit. Therefore, the complainants vide letter dated

04.L0.2021made a request to cancel their allotment and to refund the

amount paid alongwith interest in terms of clause 7.9 of the buyers,s

agreement. But on failure of the respondent to refund the same, they

have filed the present complaint dated Zg.O3.ZOZZ seeking refund.

Subsequently, after filing of the complaint the unit in question was

tactically cancelled by the respondent vide cancellation letter dated

31.03.2022. Therefore, the cancellation done by the respondent cannot

be held valid in the eyes of the law.

14. The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottees cannot be

expected to wait endlessly for taking possession of the allotted unit
and for which they have paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil

appeal no. 5785 of 2079, decided on Ll.Oi,.ZOZI. The relevant para is

reproduced as under:

".....The occup.ttion certiftcote is not availoble even es on
dote, which cleqrly amounts to deliciency of service. The
allottees connot be made to woit indefinitely for possession
of the apartments qllotted to them, nor can they be bound to
toke the apartments in Phase 1 of the project.......,

15. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers private Limited Vs State

of U.P. and Ors. 20?1,-2022(l I RCR (c), 3S7 reiterated in case of M/s

Sana Realtors Private Limited & other Vs Union of India & others SLp

(Civill No. 13005 of 2020 decided on 12.05.2022, it was observed as

under:
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"25. The unquolified nght of the ollottee to seek refund
referred Under Section 18(1)(a) ond Section 19(4) of the Act is
not dependent on any contingencies or stipulqtions thereof. tt
appeqrs thot the legislature hos consciously provided this
right of refund on demand as an unconditionol obsolute right
to the ollottee, if the promoter fails to give possession of the
opartment, plot or building within the time stipulated under
the terms ofthe agreement regordless of unforeseen events or
stoy orders of the Court/Tribunol, which is in either way not
attributable to the allottee/home buyer, the promoter is under
on obligation to refund the amount on demand with interest
ot the rote prescribed by the State Government including
compensation in the manner provided under the Act with the
proviso thot ifthe ollottee does notwish to withdrow from the
project, he shall be entitled rir'itibrest Ior the period of detoy
till handing over possessibaat thdrdte prescribed.,'

15. The due date of possession as per clause mentioned in application

form as mentioned in the table above was 30.06.2022 and the

complainants have made a request for withdrawal from the pioject on

04.L0.2027. Therefore, in this case the paid-up amount ghall be

refunded after deduction as prescribed under the Haryana Rell Estate

Regulatory Authority Gurugram (Forfeiture of earnest money by the

builder) Regulations, 2018, which provides as under: -

"5, AMOUNT OF EARNEST MONEY
Scenorio prior to the Real Estate (Regulations qnd Development)
2016 wos dilferent Frouds were carried out without ony feor as t,
wos no law for the some but nout, in view of the above fqcts and ta
into consideration the judgements of Hon'ble Notional Consu
Disputes Redressal Commission ond the Hon'ble Supreme Cour,
Indio, the quthority is oI the view that the forkiture qmount of
eornest money sholl not exceed more thon 100k of the consideroqon
amount ofthe reol estate i.e. apartment/plot/building os the cose
be in all coses where the cqncellotion of the llqt/unit/plot is mad
the builder in a uniloterol manner or the buyer intends to withd
from the project and any agreement containing ony clause controL
the aforesaid regulations shall be void ond not binding on the buyer

16. Further, Clause 7.9 of the buyer's agreement also talks a out the

deduction of 100/o of the basic sale price of the dwelling unit i case of
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withdrawal of the allotment. Clause 7.9 of the said buyer,s agreement

reiterated as under: -

7.9 Cancellation by Allottee - The Attottee shall hove the right to
cancel/withdrow his ollotment in the project os provided in the Act.
"Provided that where the Allottee proposes to cancel/withdrow from the
Project without ony fqult of the promoter, the promoter herein is entitled to
forfeit the Booking Amount poid for the allotment (i.e. earnest money being
19ok ofthe Totol Consideration) ond interest component on deloyed polmene
(poyoble by the Allottee for breoch qnd non-poyment of ony due [ayobli to the
Promoter in tems ofClouse 1.14 herein before ond brokeroge ond any rcbotes
avoiled eqrlier/ mqrgin/ incentive poid to o Channel portner in care the
booking is made through a Channel portner. The bolance omount of money
poid by the Allottee sholl be returned by the promoter to the Allottee, without
interest or compensotion within 90 (ninety) days ofsuch concellotion.,,

17. Thus, keeping in view the aforesaid factual and legal provisions, the

respondent is directed to refund the paid-up amount of Rs.7 5,51,,467 /_
after deducting 10% ofthe basic sale consideration of Rs.1,51,2 6,514/-

being earnest money along with an interest @ lO.TSo/o p.a. (the State

Bank of India highest marginal cost of lending rate (MCLR) aqplicable

as on date +20/o) as prescribed under rule 15 of the Hary{ra Real

Estate fRegulation and Development) Rules, Z017 on the refundable

amount, from the date of withdrawal i.e., 04.1,0.2021, till actual refund

of the amount within the timelines provided in rule L6 of the faryana
Rules 2017 ibid.

H. Directions of the Authority:

18. Hence, the authority hereby passes this order and issues the (llowing
directions under section 37 of the Act to ensure compliFnce of

toobligations cast upon the promoter as per the function entrusted

the authority under section 34(0:

i. The respondent/promoter is directed to refund the id-up

amount of Rs.75,51,462 /- after deducting 100/o of the ba c sale

consideration of Rs.1,51,26,514/- being earnest money alo with
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20.

an interest @1,0.750/o as prescribed under rule 15 of the

Real Estate (Regulation & Development) Rules, 2017 from

na

date

f the

en ces

of withdrawal i.e.,D4.LO.ZOZ| till the date of refund

deposited amount.

ii. A period of 90 days is given to the respondent to comply the

directions given in this order and failing which legal co

would follow.

\N\a
f f A lll'ct itflfl'mllft l.!.
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Memtier
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