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Complaint No, 2135 of 2027

ORDER (NADIM AKHTAR -MEMBER)

Present complaint was filed on 02.09.2022 by complainants under
Section 31 of The Real Estate (Regulation & Development) Act, 2016
(for short Act of 2016) read with Rule 2% of The Haryana Real Estate
(Regulation & Development) Rules, 2007 for  violation or
contravention of the provisions of the Act of 2016 or the Rules and
Regulations made thereunder, wherein it is inter-alia prescribed that
the promoter shall be responsible to fulfil all the obligitions,
responsibilities and functions towards the allotice as per the ferms
agreed between them.

UNIT AND PROJECT RELATED DETAILS

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

table:
S.No. | Particulars Details
ke Name of the project Jindal Global City, Sonipat
2. | Name of the Promoter | Jindal Realty Limited -
3. |RERA  registered/not | Registered,
registered
4, |Unit  noresidential | Villa No. D-50 =
floor)
‘5. | Unitarea 153 Sq. vards
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6. |Date of builder buyer|08.12,2011 ( with original allatiees,
agreement e, Mfs Kaleshwar Infrastructure |
Pvt. Lid and Sumit Kohli )
7. |Deemed  date  of 08122014
possession |
8. Posscssion  clause  in | Developer proposes to hand over
BBA clause-9(i} possession of sad unit to the allottec
i within period of 30months from date
| of execution of this apreement with
| further prace period of 180 days,
9. | Total sale consideration | 2 56,66,949/-
10.  |Amount puid by 2 1944351/ il
complainanis |

FACTS OF THE CASE AS STATED IN THE COMPLAINT

Case of complainant is that the original allotices Mfs Kaleshwar
Infrastructure Pvi. Ltd and Sumit kohli booked a residential villa in
respandent’s project "Jindal Global City", Sonipat, Haryana on
15.10.2017 and paid a sum of 21,00,000/- towards booking amaount.
Builder buyer Agreement (BBA) was exceuted between the original
allottees Ji.e., Kaleshwar Infrastructure P'vi. Ltd und Sumit kohli and
respondent on 08.12.201 1, accordingly they were allotted villa no. D-
30, measuring 153 Square vards for a basic sale price of 256,660,949/,
As per Clause 9 (i) of the builder buyer agreement the respondent had
promised to deliver the possession of booked unit within a period of
30 months plus 180 days grace period from the date of execution of

builder buyer apreement which comes to 08,12.2014.
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That the original allottees had paid a sum of 21944351/~ 10 the
respondent  ull date and next  installmemt was  due  on
"COMMENCEMENT OF CONSTRUCTION OF THE VILLA. Fora
period of 4 years from 2011 i1l 2015 the construction of the villa was
completely kept at halt by the respondent. On 30.06.2015 after a ime
lapse o 4 years the respondent sent a demand note for payment sum
of 26,49,391/- towards "commencement of construction of villa® 1o
onginal allottec. On respondent’s failure to timely construct and
deliver the possession of booked unit original allottee sold their
allotment rights to the complainants for a sum of %19, 44.351/- on
09.10.2015.

That on 10.10.2015 complainants visited the office of respondent for
transfer/ endorsement of unit in their favour from the original allotices
(M/s  Kaleshwar Infra and Sumit Kohli) along with relevam
documents of transfer, however the respondent did nat transfer the
unit in favour of comploinants insisting that the complainunts  pay the
pending dues and then only they will transfer the unit. Complainants
protested against the demand letter of the respondent since installment
was due on the "commencement of construction” of the unit and the
respondent had not yet started construction. Further, respondent
wrongly demanded installment before it was due without starting the

construction and kepl it as a pre-condition for transferring the unit in
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Complaint Mo, 2135 af 20772

the name of the complainants. Despite repeated requests  of
complamants the respondent did not transferred the unit in the name
ol complainants and sent demand letters and all other communications
to the original allottee M/s Kaleshwar Infra and Sumit Kohli. The
demand letters sent by respondent are mot in posscssion of the
complainants since the complainants are not in touch with the original
allotices.

That in the year 2021 the complainants asain visited the office of
respondent and requested for transfer of unit, respondent told the
complainant that they had cancelled the allotment of unit on account
of non-payment of ducs and have refunded the amount aflter deducti ng
camest money into the account of original alluttees (M/s Kaleshwar
Infra and Sumit Kohli) through ONLINE TRANSFER and both the
original allottees had retuned back the amount transferred by the
respondent since they had sold their allotment to the complainants in
the year 2015 and had no role to play.

That feeling agerieved by respondent's [nilure to transfer the unit and
illegal cancellation the complainants sent u Legal Notice on
08.10.2021 to the respondent challenging the unit caneellation and
transfer the wvilla in the name of complaimants. The respondeni

received the said legal notice however fuiled to reply.
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C. RELIEF SOUGHT

8. Complamants sought following relief
Possession of unit from the respondent along with delayed possession
interest.

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

9. Respondent stated that the original allottees agreed 1o a construction
linked payment plan and accordingly paid the first few instullments
timely. However, M/fs Kaleshwar Infrastructure PvL Lid, and Mr.
Sumit Kohli defaulted in making subsequent payments when the same
were demanded by the respondent company. Respondent has raised a
demand as per the payment plan on 30.06.2015 which was not paid by
the allottees, That afler the non- payment of the said demanded
amount, the respondent duly gave reminder letters dated 21.09.2015,
12.10.2015 and 28.10.2015 annexed as Annexure R4, Even afier
several reminder lelters were sent no puyment was being made then a
pre termination notice dated 28.10.2015 annexed as Annexure R-4
was issued 1o M/s Kaleshwar Infrastructure Py, Ltd. and Mr. Sumit
Kohli. Even receipt of said pre termination nolice when no payment
was made, they sent cancellation letter on 16.11.2015 unnexed as
Annexure R-3 to M/s Kaleshwar Infrastructure Pvi. Lid. and Mr.
Sumit Kohli. After the pre tenmination notice, another cancellation

confimnation letter was sent to ongmal allottees on 12012016
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annexed as Annexure R-6 which clearly communicated thal the
allotment rights stood cancelled.

That as on the date of cancellation, the totgl amount paid by the
onginal allottees was 219,44, 350/~ and out of said amount the cimest
moncy was deducted and remaining amount of 17.85,220/- was duly
refunded to Mfs Kaleshwar Infrastructure Pyt Tad, and Mr. Sumit
Kohli on 22,09.2021, Proof of said payment annexed as Annexure R-
7. Thereafier, the unit was allotted in favour of Mrs. Suman ¢ npha and
in pursuance of it builder buyer agreement was exceuted on
16.12.2021  between Mrs. Suman Gupta and Company which is

annexed as Annexuere R-5.

ARGUMENTS OF LEARNED COUNSEL FOR

COMPLAINANTS AND RESPONDENT

Ld. Counsel for respondent argucd that the complaint is not
maintainable as complainants have no cause ol action nor any locus
standi to mantam the present complaint against the opposite party,
present complainants were not the allottees of the respordent
company. Morcover, respondent had  enter into agreement with
original allottes ie. M/s Kaleshwar Infrastructure Pyt Ltd, and M.
Sumit Kohli which was later on cancelled on 12.01.2016  due to non-

payment on pant ol original allottees. Meaning therehy, the
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relationship of builder/promoter and allottee cither with original
allotices or with present complamants does not exist. The present
complainants who are not even allottees cannot rajse any dispute with
regard to the said cancellation that too zood gap of 6 years, To rebut
this 1d. Counsel for complainant reiterated the ficts of complaint and
stated that original allottees have transferred their allotment rights in
favour of complainants on 09.10.2015 and therefore they arc now
allottees of respondent under this AcL Further he stated that
complainants have also approach the respondent for endorsement in
year 2015 and2021 but respondent refused 1o do so.

ISSUE FOR ADJUDICATION

Whether the complainants are entitled 1o reliel of posscssion with
delay interest claimed by the complainants under the provisions of

HRERA Act of 20167

OBSEVATIONS AND DECISION OF AUTHORITY

Arguments of both the panties have been heard and record has been

perused. Authority observes that;

L. It is not disputed by either of parties that original allottees M/s

Kaleshwar Infrastructure Pvt. Ltd and Sumit Kol hooked a
residential villa no. D-50, measurmg 153 square yards for a basic
sale price of 156,66,949- in respondent’s project “Jindal CGlobal

City” Sonipat, Haryana on 15102011 and paid & sum of T1,00,000/-
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towards booking amount. Builder buyer agreement (BBA)Y dated
08.12.2011 was execuled berween the ongmal allotices M5
Kaleshwar Infrastructure Pvt. Ltd and Sumit kohli and respondent.
Payment of 219,44,351/- made by original allotees aguinst total sale
consideration of 256, 66,949/~ is admitted by respondent.

Ld. Counsel for complainants pleaded that the allotment rights of the
unit were transferred in their favour by the original allottees vide sale
deed dated 09.102015, howcver respondent failed to endorse the
same in their name and arbitrarly cancelled the unit. Ld counsel
further pleads that by virue of sale deed exceuted on 09.10.2015,
allotment nights in the villa no. D-50 in the project stood vested in
them and therefore they are covered within the definition of
“allottee™ as provided in the RERA Act , 2016. Morcover, it is the
respondent who is at fault because complainants visited the office of
respondent twice i.e. in the year 2015 and 2021 for the endorsement
of allotment rights in their favour, however respondent refused 1o do
50, hence they have valid cause of action in their favour and the
complaint is maintainable before the Authority. Ld, Counsel for
respondent stated that complainants have neither cause of action in
their favour nor any locus standi because as per the provisions of
RERA Act, 2016 there must be relation of promoter/builder and
allottee between the parties to cluim relief under this Act, In this case

Jp2-
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complainants are not allotees as there is no agreement for
sale/endorsement in favour of complainants that could cstablish that
there was o relationship of an allottee and promuoter between
complainant and the respondent, meaning thercby complainants
never stepped imto shoes of odginal allottee  nor were ever
recopnised as their allottee by the promoter. It is the original allottees
Le. Kaleshwar Infrastructure Pyl Lid and Sumit Kohli who had an
builder buyer agreement and transactions with the respondent. There
existed the relation of promoter/builder and allottee belween
respondent und original allottees, however, that relationship too
ended wee.l' termination of unit on 12.01.2016 for the reason that
original alloltees defuulted in making payments in spite of several
reminders.
On hearing both the partics, Authority observes that the main issucs
involved in this complaint arc whether there exist any relationship
of an allottee and promoter between the complainants  and
respondent and whether the respondent illegally cancelled the
allotment of the villa no. -50 in “Jindal Global City™ Sonipa,
Haryana. In view of the above, Authority observes that in order to
adjudicate the reliel’ of possession along with delayed interest as
soupht by the complainants it is important to cstablish that there

existed a relationship of a promoter and allotice between the
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complainants  and the respondent. For this purpose the terms of
builder buyer agreement dated 08.12.2011 has been peruseid. On
perusal of builder buyer agreement it is observed that elause 15 of
said agreement which deals with nomination, assipnment  and
transfer of rights provides that “the allottee(s) shall not be eurithed
to transfer the allotment! benefit of agreement to an v ther person’™
unless:

I. Allotte has first cleared all payments with interest, faxes
including service tax failing duc till that date along with the
administrative  charges, apart  from completing  the
documentation/formalitics preseribed by the developer in this
behalf,

2. Further in case aforesaid charges, interest, dues, luxes are not
paid and cleared by original allottee and Developer aceepts the
transfer of booking/rights in the apreement then under such
circumstances transferee/subsequent transferee shall be liable
for payment ol such charges, interest, ducs and taxes.

4. In case of first siluation, where there were no dues pending and all
ducs were cleared, respondent did not have option bul to allow
transfer however in this present case as per reminder letter dated
21.09.2015 dues of 26,49,199/- were pending apganst the orginal

allottees. Since dues were pending apainst the orginul allottees,
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present case falls under second category, wherein transfer of
allotment rights in the villa could only be allowed subject 1o the
condition thut developer accepts the transfer of the booking rights
and in case the developer accepts the transfer of nghts the
transferee/subsequent transferee shall be liable for payment of unpaid
charges, dues, interest and taxes and other labilities of the original
allottees. However, in the present ease thie respondent promoter never
accepted the transfer of allotment rights in the willa. Authority
observes that this is a very peculiar case whercin the complainants
bought the allotment nghts in villa no.D-50, Jindal (lobal City,
sonipat from the original allottees . As adumiied by the complainant
himself an amount of 16,449,391/~ were due aganst the oriyinal
allotiees, nevertheless the complainants procecded with the purchase
of allotment  rights and signed deed of assignment  of
booking/registralion on 09102015 with the transierorioripinal
allotices.

- On perusal of terms of deed of assignment it is observed that el usc 8
of the said deed provided that “any dies or inferest fowards late
payntent Gl the date of transfer i.e. 09.10.2015 shall be borne by the
transferorlassignor, i.e., original allottee,” The said deed further

provided that any charges after the said date of transfer of assignment
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rights shall be bome by the transferce/assignee, ie, the
complainants,

As per record (reminder letter dated 21.09.2015) un amount of
16,549,199/~ was due towards the origmal allottees on the date of
transfer,i.e., 09.10.2015. There is nothing on record to show fprove
that the original allottees had pard the due amount and if not paid
then expressed/communicated their protest w.rl the alleged illegal
demands.

since the original allitiees were liable to pay any outstanding ducs
on the date of the transfer, the respondent was ri ehtful 1o demand the
same from the onginal allottees,

Further it is observed that as per clause 15 of the buyer agrecment
in case of outstanding dues it is the discretion of the developer to
accepl or nol to accept transfer of allotment rights. From the facts of
the case as present, the respondent continued to communicate with
the original allottees for payment /elearance of the dues before
allowing/endorsing the transfer of allotment rghts, However, the
original allottese did not payicleared the outstanding dwes. On
account of non-payment of the outstanding amounts the respondent
was within his right to cancel the allotment of umit/villa no. D2-50
after duly issuing reminders dated 03.08.2015, 21092015 and
12.10.2015, pre-terminution letter dated 2R.10.2005 and finally the
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cancellation leer dated 16, L2015, The plea that the [qq demand of
60,4939/ was illegal / arbitrarily could have been raised only by
the original allottees , which is not the case in the instant compluint.

9. In view of the facts of (he case the Authority is of considered view

that it 1s the original alloties e, M/s Kaleshwar Infrastructure Py
Ltd and Sumit kohli who d id mot fulfil their ohlj gations as per clause
8 of the deed of assignment dated 09.10,20] 5. Consequent thereupon
the respondent deelined 19 accept the transfer of assignment rights in
favour of the complainants,

10. Therefore the relationship of the allotiee angd promoter was never
established between the complainants and the respondent. Since
there was no relationship of an alloiee and promoter between the
parties to the complaint, the respondent had no abligation 1o raise
any demand of the oustanding dues or make iy communication
with the complainants,

11 Inview of the above the complaint is dismissed as noy maintainuble
umder the RERA Aet of 2015, The complainants are at liberty 10

avail any other appropriate remedy under eivil Jqw.
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