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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

lOOl of ZOZZComplaint no.
22.03.2022
16.08.2023

oate of nling contP1414t'

Date ofdecision:

Complainant

Samrat Dhawan
nlo, WZ OO, f"f""nakshi Garden, New Delhi'

Respondent

M /s BPTP Limited
nlnd. ,ddt"t., OT-14, 3d Floor' Next Door

Paiklands, Sector-76, Faridabad' Haryana

Shri Ashok Sangwan

APPEARANCE:
Complainant

Sf,. etunXtit St 
"tnagar 

(Advocate)

.sh. Harshi Batra [Advocate]

CORAM:

ORDER

1. The present complaint has been filed by the complainant/allottee under

section3loftheRealEstate(RegulationandDevelopmentJAct,20l6[in

short, the ActJ read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules' 2017 (in short' the Rules) for violation of

section 11[4J[a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations' responsibilities and

functions under the provisions of the Act or the rules and regulations

made there under or to the allottees as per the agreement for sale

executed inter se Jy

Member

Respondent
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Unit and Proiect related details

The particulars of the Proiect, the

amount paid bY the comPlainants,

possession and delaY Period, if anY,

tabular form:

details of sale consideration, the

date of proPosed handing over the

have been detailed in the following

'Astaire Gardens', Sector 70A,

Gurugram, HarYana.

03.05.2013

[vide documents submitted bY

ihe respondent to BPTP

CommitteeJ

Maieure, as defined in Clause

14 and further subiect to the

Purchaser(s) having comPlied

with all its obligations under

the terms and conditions of

this Agreement and the

Purchaser(s) not being in

default under any Part of this

Agreement including but not

30.07 .2012

[on page no. 75 ofthe rePIY)

tf"ute S.f' Subiect to Force

liirited to the timely Payment
of each and every installment

of the total sale consideration

includine DC, Stamp duty and

Particulars

Name ofthe Project

C-3 3 -FF

(on page no. 81 of the rePIY)
Unit no.

1390 sq. ft.

(on page no. 81 of the TePIYJ
Unit admeasuring

Date of sanction ofbuilding
plan

Date of execution of floor

buyer's agreement

Possession clause
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Complaint No. 1001 of 2022

other itrarges and also subject

to the Purchaser[s) having

complied with all formalities
or documentation as

prescribed bY the

beller/Confirming PartY, the
Selter/Confirming Party
proposes to hand over the
physical possession of the
said unit to the Purchaser(s)
within a Period of 36 months
from the date of sanctioning
of the building Plan or
execution of Floor BuYers

Agreement, whichever is

later ["Commitment
Period"). The Purchaser(s)
further agrees and

understands that the

Seller/Confirming Party shall

additionally be entitled to a

oeriod of 180 daYs ("Grace
'Period") after the exPirY of the

said Commitment Period to

allow for filing and Pursuing
the OccuPancy Certificate etc'

from DTCP under the Act in
respect ofthe entire colonY'

emphasis suPPlied

03.05.2016

[Calculated from the date of
sanction of building Plan
being later)

Rs. 7,19,44,825 /'
(On page no. 130 ofrePlY)

Rs.76,77,478/'

[On page no. 130 of rePIY)

Due date ofdelivery of
possession

Total sale consideration

Total amount Paid bY the

complainant

Occupation certificate Not on record
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Facts of the complaint:

That the complainant booked a unit in the project vide application dated

1.6.0L.2012hy paying a booking amountof Rs 20,47,785/- Subsequently

vide allotment letter dated OA.O2.2O|2, the respondent issued an

allotment letter in favour of the complainant vide which unit bearing no

C-55-FF admeasuring 1390 sq.ft. [herein also referred to as "Unit") was

allotted in favour of the complainant'

Thereafter a significant delay of 7 (seven) months from the date of

booking, the respondent executed a builder buyer agreement with the

complainant on 3 O.O7 ,2Of2 (herein also referred to as "agreement") lt is

pertinent to mention that the agreement executed by the respondent was

filled with arbitrary, one-sided and unreasonable terms and conditions

which were absolutely in favour of the respondent' but the complainant

could not have negotiated on the terms and conditions as in case the

agreement is not signed by the complainant then the developer was

entitled to deduct the earnest money i'e ' 25o/o of the total consideration'

Purther it was specifically mentioned in clause 5 of the agreement that

the possession of the unit shall be offered within a period of 36 fthirty-

sixJ months from the date of receipt of building plan or the date of

agreement whichever it later'

5. lt is pertinent to mention that the total consideration of the unit is Rs'

88,06,9987- out of which the complainant has paid an amount of Rs'

Page 4 of20
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74,80,3261-by August 2017 The complainant with the hope of getting

timely possession of her unit' diligently complied with the payment plan

and made payments against all the demands raised by the respondent

well within time.

6. That the complainant regularly followed up through various meetings

and telephonic conversations with representatives of the respondent

about the progress of the construction work of the project however' all

requests fell on deaf ears and the complainant received no response from

the respondent. The complainant patiently waited to take possesslon

the property despite inordinate delay on the part of the respondent

complete the Proiect'

7. The complainant complied with each payment demand as was raised by

the respondent The complainant sought regular updates from the

respondent through meetings and telephonic conversations' with respect

to the progress of construction work ofthe prolect and were assured that

the same was progressing as per schedule and that possession of the unit

would be offered soon The complainant had opted for construction

linked payment plan option under which he has paid Rs' 7+'80'3261'

August 2017, however' the respondent failed to offer possession of the

unittothecomplainantwithinthetimepromisedi.e,,by03.05.20l6.The

complainant relentlessly chased the respondent seeking a tentative date

by when possession of the unit would be offered but the same was of no

avail. It is submitted that the construction ofthe proiect has still not been

completed by the respondent and the possession of the unit has not been

^/Page 5 of 20
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offered to the complainant despite an inordinate

years from the date of booking'

delay of more than 10

8. That the complainant is bona fide buyer and have made the booking on

therepresentationSandassurancesgivenbytherespondentofproviding

timely possession of the Unit' That the possession of the unit was

promised to be offered by 03'05 2016 but despite an inordinate delay of

almost 6 (six) years from the promised date of possession' the

respondent has utterly failed to complete the proiect in all respects and

offer the unit for Possession'

It is submitted that in addition to grave financial losses' the complainant

also had to waste valuable time in visitinB the office of the respondent

and making other representations to the respondent' which have clearly

been ofno avail While at the time of selling the unit' the respondent gave

a flowery picture of the proiect' the complainants have only received false

promises and now feel cheated by the respondent' lt is submitted that for

the past 10 years, the complainant has been running from pillar to post'

seeking accountability ofhis money and dream home lt is submitted that

the complainant has suffered grave financial losses' mental pressure'

harassment and agony at the hands of the respondent and seek

compensation with interest' penalties and damages' lt is respectfully

submitted that innocent consumers cannot be left at the behest of

unscrupulous organizations such as the respondent'

l0.ltiSsubmittedthatthepicturethatemergesfromtheaforementioned

factsandCircumstancesclearlydemonstratesthecallousandnegligent^,/
Page 6 of 20
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11.

cause ofaction for filling the present complaint arose on various dates as

specifically mentioned hereinabove and since the possession has not

been offered till date the cause of action is still continuing in favour ofthe

Complainant and against the Respondent as on date of filing this

Complaint, i.e.2022' Hence' the present complaint is within time That the

complainant has paid a substantial amount of Rs 74'80'326/- and the

possession is not being offered till {atg' t}erefore' the complainants seek

refund of the amount paid by thqq:dglgwith prescribed interest'

C. Relief sought by the complainants:

The complainants have sought following relief(sJ:

i. Direct the respondents to refund the entire amount along with the

interest from the very first date of initial payment

ii. Directthe respondents to pay litigation costofRs 1'00'000/-'

RePIY bY resPondent:

The respondent by way of written reply made following submissions: -

12. At the outset present complaint in hand is liable to be dismissed in Iimine

solely on the ground that the complainant has indulged himself in "Forum

Shopping" which apart from being contrary to the general principle of

Iawisalsoanunscrupulousact.Initially,inFebruary20l6,theallottees

of the proiect "Astaire Gardens" including the complainant herein (being

Complainant no 41) taking rope of lead under the veil of owners

association filed a complaint bearing no 406 of 2016 titled as "Astaire

Garden Owners Association & 72 OTs Vs BPTP Ltd'before the Hon'b1e 

'Page 7 ol2O
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ilt;;i;;;;er Dispute Redressal commission ("NCRDC")' inter alia'

praying therein for the possession of the unit' However' to utter dismay

of the respondent the complainant in gross abuse of process of law and

toenrichhimselfatthecostoftherespondentwithmalafideintention,

despite being aware of the fact that the complaint bear ingno ' 4o6 of 20ZZ

wherein the complainant is also a necessary and proper party (i e'

complainant no 41J is pending adiudication before the Hon'ble NCDRC'

merely by amending the prayer approached this Hon'ble Authority on

07 .O3.2022,inleralia, seeking refund along with interest lt is worthwhile

mentioning herein that the matter titled as "Astaire Garden Owners

Association & 72 Ors' Vs' BPTP Ltd"'bearing complaint no 406 of2016 is

coming for final hearing before the Hon'ble NCDRC o n 14 09 2022'

13. That the construction of the unit of the complainant i e 
' 
C-33-FF has been

completed by the respondent in terms of the FBA Subsequently' an

application for the grant ofoccupation certificate ["0c") has been applied

by the respondent to the Department of Town and Country Planning

('DTCP), Haryana' on 2Z'01'2O21"The respondent in terms of the FBA

hasissuedtheofferofpossessiontothecomplainantonlS.02.2022.

However, it is the complainant himself who failed to clear the demand for

offerofpossessionandtotakethephysicalpossessionoftheunit.

L4. lt is submitted that the complainant approached this hon'ble authority

for redressal of their alleged grievances with unclean hands' i e by not

disclosing material facts pertaining to the case at hand and also' by

distorting and/or misrepresenting the actual factual situation with
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regard to several aspects' It is further submitted that the Hon'ble Apex

Court in plethora ofcases has laid down strictly' that a party approaching

the Court for any relief, must come with clean hands' without

concealment and/or misrepresentation of material facts' as the same

tantamount to fraud not only against the respondent but also against the

adiudicating authority and hence the complaint is liable to be dismissed

in limine.

a) That the complainant deliberately concealed from this hon'ble

authority that the complainant being the part ofthe owner association

at "Astaire Garden" has filed a complaint bearing no 406 of20l6 titled

as "Astaire Garden Owners Association & 72 Ors' Vs BPTP Ltd " before

the Hon'ble National Consumer Dispute Resolution Commission

('NCRDC"), inter alia, praying therein fbr the possession of the unit

and the same is pending adiudication and next listed before the

Hon'ble NCDRC onf4.09.2022 for final arguments'

bJ That the complainant has further deliberately concealed from this

Hon'ble Authority that the complainant on numerous occasions has

failed to remit timely payments qua the lawful demands raised by thr

respondent constrained by which the respondent on every suc\

occasions constrained to issue reminder notice(s) such as 03'07 2012'

05.L1.2012, 06.12.2012, 08.01 20l'3, 12'04'2022' 19'05 2022', and

23.O 6.20?,2 resPectivelY'

c) That the complainant has furthermore concealed from this hon'ble

authority that the respond ent, on 22'01'2021' had applied for the

Page 9 of 20
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grant of the occupation certificate' Moreover' it has been

misrepresented before this Hon'ble Authority that the possession of

the unit has not been offered to the complainant lt is submitted that

the possession of the unit in question has already been offered to the

complainant on 18'02'2022' However' it is the complainant who has

defaultedinremitting/clearingtheoutstandingquathedemandfor

offerofpossessionandtotakethephysicalhandoverofthe

Possession.

From the above, it is very well established' that the complainant has

approached this Hon'ble Authority with unclean hands by distorting /

concealing / misrepresenting the relevant facts pertaining to the case at

hand. tt is further submitted that the sole intention of the complainant is

to unjustly enrich themselves at the expense of the respondent by filing

thisfrivolouscomplaintwhichisnothingbutgrossabuseofthedue

process of Iaw it is further submitted that in Iight of the law Iaid down by

the hon'ble apex court' the present complaint warrants dismissal without

any further adiudication'

15. The respondent was confident to handover possession of the unit in

question as per the terms ofthe agreement However' it be noted that due

to the sudden outbreak of the coronavirus ICOVID 19)' from past more

than 2 years all the activities across the country including the

constructions of the proiects came to a halt lnitially' the Government ol

India announced the countrywide lockdown from 24 03.2020 till the

furtherorders.Whichwassubsequentlyextendedto3l.05.2020,
Page 10 of 20
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Whereafter,theGovernmentoflndiapartiallyliftedthesaidlockdown

sub,ect to stringent conditions This countrywide lockdown led to severe

migrant problems whereby all the labour from Delhi' Mumbai and other

metropolitans left for their hometown due to which not only the

respondent but all the developers across the country witnessed the acute

shortage of labour which in turn took considerable time to settle

Whereafter, despite the stringent conditions imposed by the Sovernment

of lndia the respondent endeavoured its best to complete the project'

however, to utter dismay of the respondent' in 2O2l' our country yet

again encountered the second wave of the covid-19' wherein' the

respective State Government(s) including the Government of Delhi and

theGoVernmentofHaryanaconsideringthesurgeinthecovid-19cases

imposed the state wise Iockdown which again affected the construction

ofthe project in question as well as ofthe unit ofthe complainant'

16. All other averments made in the complaints were denied in toto'

17. Copies of all the relevant documents have been filed and placed on

record. Their authenticity iS not in dispute. Hence, the complaint can be

decidedonthebasisoftheseundisputeddocumentsandsubmission

made bY the Parties'

E. Iurisdiction of the authority:

18. The authority observes that it has territorial as well as subject matter

jurisdiction to adiudicate the present complaint for the reasons given

below.

E.I Territorialiurisdiction
Page 11 of 20
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deal with the Present complaint'

E. Il Subiect matter iurisdiction

Section 11(4)(a) of the Act' 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale section 11[4)(a) is

reproduced as hereunder:

Section 17(4)(q)

Be responsibte for.a' "']*-iii';li'!,'li,':;,:;';:;:!,fr2i::::;::y,','"',ii
nrovisions of this Act or the rulr

'"1;"ri"Z'' "''pi'-'n' 's..eem"nt 
forcqle''o' to the ossociation o[ qlloLrces' as

Lhe cose may be' till tn" ,o,*yoi,'" oiltt ,he opartmenls, plots or.burldngs-

os the case moy be' to tn' "ttoil,ii'i' 
int- common oreos Lo the ossottotion

iiii"ii.i 'ilnt ;mpetent outhoriry' os the cqse mav be;

Section 34-Functions of the Authority:

34n of the At:t provides Lo ensure conplionce of the oblgi:':':t 

"'i:' 
""'

the Dromoter' the att'u'* "ii::li"ii"'''itio"-i 
oir,nu 'nai"nis 

Att ond the

'ri[, 
ina 

'"g''toLiont 
mode thcreunder'

So, in view of the provisions of the Act quoted above' the authority has

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainants at a

later stage.

19. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

Paee 12 of 20
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fr pII**;; on no' 7/e2120l7-1rcP dated 74't?'2017 issued bv

Town and Country Planning Department' the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

pulpore *ith offices situated in Gurugram' ln the present case' the

p.o1u.,,n question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiCtion to
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passed by the Hon'ble Apex Court in Newtech Ptomoters and

Developers Private Limited vs State of II'P' ond ors"' SCC Online Sc

7044decidedon77,77,2027andfolloweitinM/sSanaRealtors

Private Limited & others V/s llnion of lndia & others SLP (Civil) No'

73005 ol2020 deciited on 72'05'2022 wherein it has been laid down as

under:

"86. From the scheme of the Act oI which o detoiled reference hos been made o n d 
.

,oliri n-or" oiporu rf;diudicotion delineated with the rcgulatot! outhoriry and
'"iii,ii"i,i 

[nl"",,;ho;frnoltv cutts out i':ni''l.'in!-':',:::::::::,':'":^:
"ii'i,iiiliii*i'i",' ,ii""'"f'na', 'tnt,r.,st' 'penot.tv' "! -""!!!T7il"-'-:,'^
ilii'ii',*'r{;i,r, 

"iitecttons 
18 ond 19 cbortv monifests that when it comes Lo.

- : . -.,, ^ -:^'-' ^-t intorp.t on the rehlnd omount, or dir?cting poymen( oJ
refund of the amount, ond interest t

penalty and intetestthereon, it is the
interestfor delayed delivery of poslesdon' 0r penat'y ano tnlet viL 'tt'
' r"iririii rrri*tv *hich h'os the power m ex"^"" "0 ::::::::.:::?:::f:,':::;;:;,;,;, ;,;;;;"^" ti^"' 

''h"' 
t -.o","s to o quesoon or sePkins the 

'Phet

:t;;:;,;;,;,;";';;";;;rion ond interesr thereon under s?ctions t 2' t 4 t B o ad t q 
'

in, lii,lo,iri,ri "nr"r 
exclusivelv hos Lhe power to determtnP' keep'ns 'n 

vie.w

'rr"-ror*nr" 
i"oiing oJ S"tltion 7l reod wtit slction 72 of the Act' tf th?

'"'iiri,r"ii"r- ,ri", iecio" tz, 14' 18 and 19 other thon compensation os

,lr,iri'L, ,t *"r0", ," the odiudicoting ofrcer os prayed thot' in our view' mav

',r,"ri'r" **ro the ombit and scope ol the p?Y:n ond 
':':u":: :!,t^n:,

od]uditating olficer undet Section 71 and lhot would be ogotnst lhP monout( ut

the Act2016'"

Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the matters mentioned above' the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the amount paid by them'

F. Findings on the obiections raised by the respondent:

F.l Obiection regarding force maieure conditions:

has raised the contention that the
20. The resPondent-Promoter

construction of the Proiect was delayed due to reasons beyond the

control of the respondent such as COVID-19 outbreak' lockdown due to

outbreak of such pandemic and shortage of labour on this account The

Page 13 of20
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authority put reliance iudgment of Hon'ble Delhi High Court in case titled

Complaint No. 1001 of 2022

"69 The post non-performance of the ConlTsgtov gqnnel.fip condoned

due to the COVID'|| lockdown in March 2020 in lndia The Controctor

was in bresch since September 2079' Opportunities were given to the

Contrqctor to cure the some repeotedly Despite the some' the

Contrqctor could not completl the ProjectThe outbreakofo pondemic

connot be used as on excuse Sor nor'' performance of o controct for

which the deadlines were much b,efore the outbreok itself "

21. ln the present complaint also, theI&iiqqdent was liable to complete the

construction of the project in queihqn and handover the possession of

as lvl/s Halliburton Offshore services tnc V/s vedanta Ltd' &

Anr, bearing no' O.M.P (l) (Comm') no' 88/ 2020 and l-As 3696'

3697/2020 d'ated 29.05.2020 which has observed that-

the saidunit by 03.06.2016'The respondent is claiming benefit of

lockdown which came into effect on 23'03 2020 whereas the due date of

handing over of possession was much prior to the event of outbreak of

Covid-19 pandemic. Therefore, the authority is of the view that outbreak

of a pandemic cannot be used as an excuse for non- performance of a

contract for which the deadlines were much before the outbreak itself

andforthesaidreasonthesaidtimeperiodisnotexcludedwhile

calculating the delay in handing over possession

Entitlement of the complainant for refund:

G. I Direct the respondents to pay lnterest on the entire amount paid by

the complainant at the prescribed rate'

The respondent took a plea that the complainant being the part of the

owner association at "Astaire Garden" has filed a complaint bearing no'

406 of 2OT6titled as "Astaire Garden Owners Association & 72 Ors Vs'

BPTP Ltd." before the Hon'ble National Consumer Dispute Resolution

Commission ('NCRDC"), inter alia' praying therein for the possession of

the unit and the same is pending adiudication and next 
"tt"X"Ttl;t"il;

G,

,v
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Hon'ble NCDRC on 14.09.2022 for final arguments. On 03.05.2023, the

counsel for the complainant states at bar that the complaint was

withdrawn on the basis of representation offacts.

The section 18(1) is applicable only in the eventuality where the

promoter fails to complete or unable to give possession of the unit in

accordance with terms of agreement for sale or duly completed by the

date specified therein. This is an eventuality where the promoter has

offered possession ofthe unit and on demand ofdue payment at the time

of offer of possession, the allottee wishes to withdraw from the project

and demand return ofthe amount received by the promoter in respect of

the unit with interest at the prescribed rate.

The due date of possession as per agreement for sale as mentioned in the

table above is on the

date of filing of the complaint. The allottee in this case has filed this

application/complaint on 22.03.2022 after possession of the unit was

offered to him. It is pertinent to mention here that the allottee never

earlier opted/wished to withdraw from the proiect even after the due

date of possession and only when offer of possession was made and

demand for due payment was raised, then only, he filed a complaint

before the authority.

The right under section 1b(1)/19(4J accrues to the allottees on failure of

the promoter to complete or unable to give possession of the unit in

accordance with the terms of the agreement for sale or duly completed

by the date specified therein. If allottees have not exercised the right to

24.

25.
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withdraw from the pro,ect after the due date of possession is over till the

offer of possession was made to them, it impliedly means that the

allottees tacitly wished to continue with the proiect The promoter has

already invested in the proiect to complete it and offered possession of

the allotted unit. Although, for delay in handing over the unit by due date

inaccordancewiththetermsoftheagreementforsale,theconsequences

provided in proviso to section 18[1) will come in force as the promoter

has to pay interest at the prescribed rate of every month of delay till the

handing over of possession and allottee's interest for the money they

have paid to the promoter is protected accordingly and the same was

upheld by in the iudgement of the Hon'ble Supreme Court of lndia in

thethecasesofNewtechPromotersandDevelopersPrivateLimitedvs

State of U.P. and Ors. (supra) reiterated in case of M/s Sana Redltors

Private Limited & other Vs llnion of lndia & others SLP (Civil) No'

73005 of 2020 decided on 12 05 2022; that

25. The unquotified right of the otlottees to seek refund referred Under

Section 18(1)(0) and Section 1g(4) ofthe Act is notdependento.n ony

contingencies or stipulotions thereol lt appears thqt the legislqture

hos c-onsciously provided this right of relund on demand as, an

unconditionol obsolute right to the allottees' if the promoter fqils to

give possession of the opartment' ptot or building within the time

stipulated under the terms of the ogreement regordless of,unforeseen

ev'ents or stqy orders ofthe Court/Tribunol' which is in either woy not

ottributoble to the atlottees/home buyer' the promoter is under on

obligqtion to refund the omount on demand with interest at the tote

pricribed by the State Government including compensation in the

'^orn", pro,id"d under the Act with the proviso thot if the allottees

does not wish to withdraw from the project he shall be entitled lbr

iiinterestfor the period of deloy titt honding over possession ot the rote

presuibed )/

Page 16 of20
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26. The promoter is responsible for all obligations' responsibilities' and

functions under the provisions of the Act of 20L6' or the rules and

regulations made thereunder or to the allottees as per agreement for sale'

This judgement of the Supreme Court of lndia recognized unqualified

right of the allottees and liability of the promoter in case of failure to

complete or unable to give possession of the unit in accordance with the

terms of agreement for sale or duly completed by the date specified

therein. But the complainant-allottee failed to exercise his right although

it is unqualified one The complainant has to demand and make his

intentions clear that he wishes to withdraw from the project Rather

tacitly wished to continue with the proiect and thus made himself

entitledtoreceiveinterestforeverymonthofdelaytillhandingoverof

possession. It is observed by the authority that the allottee invest in the

project for obtaining the allotted unit and on delay in completion of the

project never wished to withdraw from the pro'ject and when unit is

ready for possession, such withdrawal on considerations other than

delaysuchaSreductioninthemarketvalueofthepropertyand

investment purely on speculative basis will not be in the spirit of the

section 18 which protects the right of the allottees in case of failure of

promoter to give possession by due date either by way of refund if opted

by the allottees or by way of delay possession charges at prescribed rate

of interest for every month of delay'

27. The authority has observed that the complainant wants to surrender the

unitandwantrefundofthepaid-upamount.KeepinginVieWthe^-

ffiHARERA
& eu-nuonnvt
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aforesaid circumstances, that the respondent builder has already offered

the possession of the allotted unit and judgment o f lreo Grace Realtech

PvL Ltd. v/s Abhishek Khanna and Ors' Civil appeal no' 5785 of 2019

decided on 11.01,202, it is concluded that if allottees still want to

withdraw from the project, the paid-up amount shall be refunded after

deductionasprescribedundertheHaryanaRealEstateRegulatory

Authority Gurugram (Forfeiture of earnest money by the builder)

Regulations,20lB, which provides as under-

"5. AMOUNT OF EARNEST MONEY

Scenorio prior to the Real Estate (Regulotions ond Development) Act' 2015

wqs diJferenL Froudswere corried outwithoutony fear as therewos no law

for the same but now, in view of the above facts qnd taking into

considerotion the iudgements of Hon'ble Nationol Consumer Disputes

Redressol Commission ond the Hon'ble Supreme Coutt of lndio' the

outhority is of the view that the forfeiture omount of the earnes-t money

shall no,t exceed more than 10o/o of the considerotion omount of the reol

estate i.e aportment/ptot/building os the case moy be in all cases where

the concellotion ofthe Jlot/unit/ptot is mode by the builder in a uniloteral

manner or the buyer intends to withdraw from the project and ony

ogreement containing any clause controry to the oforesoid regulotions

shall be void ond not binding on the buyer"

28. Thus, keeping in view the aforesaid factual and Iegal provisions' the

respondent is directed to refund the paid-up amount of Rs 76'71'478/-

after deducting 10% of the sale consideration of Rs 1'19'44'825/- being

earnest money along with an interest @ 10J 5o/o p a [the state Bank of

India highest marginal cost of lending rate (MCLR) applicable as on date

+20lo)asprescribedunderrulelsoftheHaryanaRealEstate(Regulation

and Development) Rules,201'7 on the refundable amount' from the date

of filing of this complaint i'e', 22'03'2OZZ requesting for refund of the 
4
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amounttillactualrefundoftheamountwithinthetimelinesprovidedin

rule 16 ofthe Haryana Rules 2017 ibid'

G.lV Direct the respondents to pay litigation cost'

compensation in the above-

of India in civil oPPeal nos.

29. The complainants are seeking relief w'r't'

mentioned reliefs. Hon'ble Supreme Court

H.

30.

71 and the quantum of compensation & litigation expense shall be

adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation &

Iegal expenses. Therefore, for claiming compensation under sections 12'

14,lsandsectionlgoftheAct,thecomplainantsmayfileaseparate

complaint before Adiudicating Officer under section 31 read with section

71 ofthe Act and rule 29 of the rules'

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following

directionsundersection3ToftheActtoensurecomplianceofobligations

cast upon the promoter as per the functions entrusted to the Authority

under Section 34[fJ of the Act of 2016:

i. The respondent is directed to refund

up amount of Rs.76,71,478 /-after

6745-6749 of 2021 titled as M/s Newtech Promoters and Developers

Pvt, Ltd, V/s State of Up & Ors', has held that an allottees is entitled to

claim compensation & litigation charges under sections 12'14'18 and

section 19 which is to be decided by the adiudicating officer as per section

to the comPlainants the Paid-

deducting 100/0 of the sale
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nsideration of Rs .7,L9,44,8251- as earnest money with interest at

e prescribed rate i.e', 10.75%, from the date of filing of this

mplaint i.e., 22.03.2022 till the date of realization of payment

period of 90 days is given to the respondent to comply with the

rections given in this order and failing which legal consequences

would follow.

31, Co plaint stands disPosed of'

32. File consigned to the

HARERA
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fra (Ashok

Haryana Real Estate Regulatory Authority' Gurugram

Dated: 16'08'2023


