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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. . | 4498 of 2022

Date of filing complaint: 01.07.2022

| Date of decision  : 05.09.2023

1. | Sh. Rajesh Punia _
2. Smt. Poonam Kundu RN e )
R/0: House No. 625, Sector IEa, Hissar, Haryana Complainants

Firstdate of hearing __: | 29.09.2022 |

Versus

L. Cosmos Infra Infra Engineering India Pvt Ltd
R/Q: F-9, First Floor, Manish Plaza-1, Plot No-7,
Miu, Sector-10, Dwarka New Delhi- 110075

Shivnandan Buildtech Pvt Ltd
| R/0 4, Battery Lane, Rajpur Road. Civil Lines, New
Delhi 110054 Respondents
[ CORAM: L _ ol
| | Shri Vijay Kumar Goyal | Member
' APPEARANCE: ik B
| Ms, Meena Hooda (Advocate) | Complainant |
[ Sh. Dharmender Sehrawat [Advocate) Respondent
ORDER

The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate [Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section
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11{4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale

Unit and project related details

executed inter se.

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed hamﬂpg,wsr the possession, delay period, if

any, have been detailed in the fnitmﬂngtahular form:

'S.no. | Particulars | Details |
1. | Name of the project = leosmos . Express 99 Sector 99,
[ X Village Dharikot , Tehsil and Distt.
Gurugram
2. | Project Area _ | 1&33*5 dcres |
WG B |
3. | Nature of the project”. P Ré?ﬂdﬂﬁtlﬂf Unit
B L 1K |: el —
- T
4. | DTCP License no. & validity | 70 uf 2011 dated 22.07. EDH
status uptoz21.07.2024
5. | Name of licensee. Shimandan Buildtech Pvt Ltd
6. | RERA registered /[ not | Registered bearing no. 62 of 2019
registered dated 14.10.2019 upte 30.09,2021
| 7. | Unit no. 904 TowerD |
(Page no. 25 of the agreement]
B. | Unit admeasuring 1310 sq. ft.
Page no. 25 of the agreement |
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2, GURUGRAM
| 9. | Allotment Letter 20.10.2011
10.| Date of MOU 13.12.2019 |
11.| Date of execution of flat | 21.03.2012 ‘
buyer agreement
12.| Possession Cluse 31
3.1That the developer shall, under |
normal conditions, subject to force
~| majeure, complete construction of
. L tower/building in which the said
| flatisto be located, in 4 years from |
'the start of construction or
| execution of this agreement|
Y/ 1_ ‘whichever is later.
[ (Emphasis supplied).
13. Due date of delivery of|12.032017
possession |
14, Total sale consideration. | R§/38,84,150 /-
[As alleged by the complaint)
15.| Total am:::un% paid by the E@,E%ﬁﬁ.‘?%ﬂf . |
complainant * | (As alleged by the complaint) |
16.| Occupation certificate | Not obtained
17.1 Offer of possession Not offered
Facts of the complaint

That previously, Mr. B.D. Grover and Smt. Santosh Grover had applied and

were allotted a residential unit no. D-904, located in Type copper, in Tower

No. D, consisting of 2 bedrooms and 2 toilets, located on ninth floor, in the
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group housing complex having an app roximate super area of 1310 Sq. ft.in

Complaint no. 4498 of 2022

the project of the respondent vide allotment letter dated 20.10.2011.

The said B.D. Grover and Santosh Grover after going through advertisement
published by respondent in the newspapers and as per the
brochure/prospectus provided by respondent has applied for the allotment
of aforesaid flat for total Basic Sale Price Rs.38,84,150/-

That, in wake of the allotment letter, the respondent had executed 2 flat
buyer's agreement dated 21.03.2012 with the said B.D. Grover and Santosh
Grover. When the respondentin utter contravention of its own terms and
conditions have not hamied over fhﬁ pusmilﬂn of the unit to the said B.D.
Grover and Santosh Erm’Er then tha? sold the said flat to the complainants
and the same was accepted by the respondent.

That That, after pur:h?ﬂng- of the said flat from B.D, Grover and Santosh
Grover, the respandenf"-haﬂ-éxecutﬂd a memorandum of understanding
dated 13,12.2019 in favour of the complainants. As per Clause - 1.4 of the
memorandum of undeerstanding ﬂateﬂ 13122019, the respondent had
assured and pro mised the cﬂmpla.tnam&tha!: it would complete the work of
project and would have handed over the possession of the fiat o the
complainants within 12-15 months from the date of memorandum of
understanding. vii. That, as per Clause - 7.7 of the said memorandum of
understanding, the respondent had agreed that it would hand over the

possession of the said unit to the complainants maximum by 30.09.2020.
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7 That in the Clause -2.5 of the memorandum of understanding, the

respondent itself had admitted that the respondent has to pay accrued
interest of Rs.3,14,400/- on the date of signing of memorandum of
understanding and cosmos agrees to waive Rs.3,14,400/- interest charges
due and payable by the allottee, because as per the flat buyer's agreement,
the respondent has to deliver the possession of the dwelling flat by
18.09.2016

8, That, as per Clause 4 of the menmrandum of understanding inter-alia
provides that if respondent isnot alaiﬂ Eu delwer the flat with all approvals
by March 2021 and this .;md,m;;mrﬂhﬁurfrufun derstanding shall stand null
and void and the terms and conditions of the original flat buyer agreement
shall stand remstat%d. The complainants may proceed with any legal
remedy as available un.c%r ’be?ﬂm Hence, tﬁb flatbuyer's agreement dated
21.03.2012 becomes applicahle and t}!:ue mm*plajnants have all the rights to
approach this Hon'ble Authority and file their grievance.

9. The respondents are E nghtﬁo -Ie@lu?gneig develop, construct and build
residential building, transfer or alienate the unit’s floor space and to carry
out sale deed, agreement to sell, conveyance deeds, letters of allotments
atc. The complainants visited the site during the course of construction and
noticed and found that the construction work is delayed beyo nd the
possession date and since then they have been trying to communicate to the
respondents by visiting their offices and through various modes including

but not limited to telephonic conversations and personal approach etc and

h
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there is a delay of 68 months in delivering the possession of the dwelling

unit.

That the complainants made and satisfied all the payments against the
demands raised by the respondent and as on the date of filing of the present
complaint, the complainants have abided by all the payments plan of the flat
buyer's agreement without any delay and default. The respondents has not
completed the construction of the said real estate project till now and the
complainants have not been prn'.ri:le;ziwlth the possession of the said unit to

the complainants despite, pmnﬂse,s aml representation made by

respondents.

That the respondents have committed grave deficiency in services by not
delivering the pussesglcm of said unit and false promises made at the time ot
sale of the said aparl:rneiit whiu:h amounts to unfair trade practice which Is
immoral and illegal. The respondents have also criminally misappropriated
the money paid by the complainant as sale consideration of the said
apartment by not delng ﬁ Lﬁt&)ﬁj’fﬁ'ﬂiwﬂﬁ

That, relying upon res'hdndlenﬂ representation and believing those to be
true, the complainants were induced to pay Rs.38,89,933 /- and no amount
is left to be paid by the complainants, as the complainants have paid more
amount than the basic sale price.

That the respondents acted in a very deficient, unfair, wrongful, fraudulent
manner by not delivering the said apartment situated at the project

"COSMOS EXPRESS 99" Sector-99, Village Dhankot, Gurugram, District
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Gurugram within the timelines agreed in the buyer's agreement. Therefore,

| Complaint no. 4498 of 2022

respondents are liable to pay the damages and compensation for the
maonetary loss and harassment suffered by the complainants due to delay in
delivering the possession of aforesaid apartment. The respondents are also
liable to pay damages to the complainants for the losses they incurred due
to wrongful and fraudulent promises & commitments made by the
respondents in respect of the delivery of possession of aforesaid apartment.
14. That the complainants have filed mg*pmsﬂnt complaint as the respondents
are fully liable to pay/reimburse the ﬁaymm claimed by the complainants
in the form of interest alon g—wlth the delay possession charges for the losses
incurred by the complainants dueto the wrongful and fraudulent acts of the

respondents. 3
I. 1_

C. Relief sought by the &ﬁinplninant:

15. The complainant has sought ﬁ;ﬂﬂﬂinﬁmﬂ&f[ﬂ:

l.  Direct tothe requnqant I;p pay theyde;axgﬁ possession charges till offer
of possession of the said flat.

ii.  Direct the respondent to handover the possession of the said flat to the

complainants,

iii. Direct the respondent to pay Rs. 2,00,000/- as litigation expenses.
16. The respondent no. 2 has not put in appearance and did not file any written
reply despite giving several opportunities. So, the authority was left with no
aption but to proceed based on averments given in the complaint and the

documents placed on the file.

0%
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On the date of hearing, the authority explained to the respondent/promoter

Complaint no. 4498 of 2022 |

about the contravention as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.

Reply by the respondent no. 1

The respondent has contested the complaint on the following grounds.
‘Mg That in the present case the delay caused in the construction of the
project was not due to the acts of the reﬁpﬂndent No. 1 but due to the factors
beyond the control of the respnmteﬂlﬂq,’g The following factors caused the
delay in the construction of the project; which-are not within the control of
the respondent No.1 and are force majeure events.

That since basic infr?sﬁ'uctu re and facilities like road, water, electricity
supply and sewer were not available, the"respondent no.l could not
continue with the rnnﬁuﬂcﬂum

That the project is located onthe Bwﬁhﬂ"Expréﬂsway which was proposed
in the year 2006 and was suptmsml -tu be completed by 2010-11. But,
however due to the unfiﬁﬂunatb de-la;.r intﬁe construction of the expressway,
the construction of the praject got delaved as well since there was no road
for commuting. The respondent no.1 even filed an RT1 application with the
NHAlin 2017 inguiring about the estimate time o f completion of the Dwarka
Expressway to which no date of completion was informed in the reply given
by the authority. The respondent no.1 had even filed an RTI with the HUDA
asking information on water supply to the project, in reply of which it was

stated that it would take another 2-3 years for supplying water to the project
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which again delayed the project as the respondent no. 1 could not have

Complaint no. 4498 of 2022 J

handed over the possession without basic amenities like water.

That in July 2017, the RERA Act came into force which barred the developers
from accepting the bookings or receiving any payments from the buyers
unless and until the project was registered with the Haryana RERA. The
application for registration was immediately filed with the HRERA by the

respondent no. | on 21.07.2017 at the Panchkula Office. However, on

(3.01.2018 an order was received "“_.:@f#ﬁrespnndent no.1 wherein it was
e

stated that a copy of duly rE‘_lWE% lif ense by the Director Town & Country
Planning (DICP) Haryama, was to pe filed for the registration. That on
16.03.2018 the renmﬁd license ‘was submitted with the concerned
authority but hnweva%éﬁu registratio mw&s granted by HARERA for reasons
not known to the Eesiﬁ_ﬁndent.iin.'l. Thereafter, the respondent no.1 came
to the knowledge that Haryana Real Estate (Regulation & Development)
Bules 2017 were superseded by Harvana Real Estate regulatory authority
Gurgaon [Registraﬁu:@f@rnﬁ‘qtsﬂﬁﬂﬁﬁh@_ 2018 & had to submit a fresh
application that required many permissions from DTCP Haryana which took
up a lot of time of the Respondent No. 1. Furthermore, the respondent no. 1
aven sent a reminder dated 28.03.2018 to the principal secretary cum DRA
to Government of Haryana Chandigarh to register the project as soon as
possible as all the conditions under the Act and application had been met.

On 15,03.2018 the Respondent No. 1 received the reply to the said reminder,

in which it was stated that as per the new regulation of 2018, the Gurgaon
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office had the authority to register the project rather than the Panchkula

Complaint no. 4498 of 2022

office and a fresh application to be filed with the Gurgaon Office. That a fresh
application was again filed with the Gurgaon office on 23/04/2018 and the
registration was granted only on 14./10,/2019 which is almost 27 months
after the very first application was filed.

29 That the construction of the project was in full swing and the respondent no,
1 expected it be completed within the timeframe promised to the buyers but

however due to the changes in lag,

an unfortunate delay. On top-of that. whf.‘n the respondent no. 1 tried to
mobilize the construction of the project after recelving the registration, the
world was struck by ti[f.- pandemic in the year. /2020 and a nationwide
lockdown was impo due to’ whmh nlian;.r workers went back to their
hometowns and have mot returned till date. The bank accounts of the
réspondent no.l were: blocked due to the RBI circular RBri2020-
21/20DOR.No.BP.BC/7/21.04048/2020-21 dated 06.08.2020 and hence
the respondent no. 1 fgua.ﬂd not u_:se‘*thb funds for the development of the
project.

23. That as per the notification dated 26.05:2020, issued by HARERA Gurugram,
an extension period of 6 months has been granted to projects that are
expiring in 25.05.2020 or after. Since, the date of completion for the subject
project is 30.09.2021, thus the extension is available for the Respondent No.

1 as well. Therefore, the construction of the project will be completed well

within the time frame. The delay in the construction of the project due to the
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force majeure events, does not go against the provisions of the flat buyer's
agreement and the agreement itself allows the delays that are caused by the
factors beyond the control of the respondent no. 1. The present complaint is
liable to be dismissed as the complainants have failed to show that the delay
caused was due to the acts of the respondent no. 1 that are against the
provisions of the flat buyer's agreement and hence, the present complaint is

liable to be dismissed.

That it is accepted that a MOU dﬂ_ ,13 A2.2019 was signed between the

complainants and the respondent m:q,‘l h;weue r, it is pertinent to note that
the MOU merely contains additional terms and co nditions, and the
agreement is still 'u'ahci aﬂd applicable upon the parties. It is again reiterated
that Clause 3.3. of theﬁ:i.eari}f states th,al: if the construction is delayed in the
event of force majeure, then the respondent no. 1 shall get additional time
for the construction of the pmjaﬁt Since, the project has been delayed due
to the factors like outbreak ofthe ‘pandemic and changes in law, which fall
under the category uf&uﬁ?e ﬁg_jeﬁt‘a'a Thus, the respondent no. 1 has acted
well with the bonds of the agreement and is not in the con travention of the
Same.

That it is stated that the complainants have wrongly interpreted the
contents of the clause 2.2 of the MOU. It is pertinent to note that the said
clause merely states that beyond 30.09.2022 delay payment charges will be
provided. However, the payment of the delayed charges are subject to force

majeure. Thus, the respondent no. I is acting well within the terms and
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conditions of the agreement and the MOU. It is stated that clause 2.5 states

I Cnmpla:ntnn.*t—q'iﬂﬂf;{[FIEJ

that the allottee is liable to pay a sum of Rs. 1,89,638/- as interest for delay
in making the payments, which the respondent no. 1 waived off out of
goodwill,

That it is pertinent to note that the construction of the project is almost
completed to extent of 70%. Further, it is also pertinent to note that the
complainants have never tried to approach the respondent no. L.

That since the delaying factors weré;bﬁ}ﬂﬁnd the control of the respondent

S |.|-a-

no. 1 and that the respondento. 1 wg[e“'l‘r}'mg their best to overcome the
hindrances, Further, it is pertinent to note that the Respondent No. 1 not
only consumed the sale proceed but also invested extra funds out of his own
pocket for timely f.:mﬁs!_;gil.lf:tiﬂn;:if the project. As per the Engineer's report
on estimated cost of tlh_le‘-f]}r-::igie».‘;t, for submission before the RERA, the total
cost for construction wasestimated to be Rs. 128 Crores and estimated cost
already incurred was calculated to be Rs. 90 Crores, however in reality, as
on 31.03.2021, according to the C.Al certificate dated 16.06.2021, the
developer has spent around Rs. Il]li_‘?lﬁl.l'.”:_run: rowards construction & other
expenses against the sales adva nceof Rs.139.18 Crores. Therefore, itis clear
that the respondent no.1 had no ulterior motives, nor was the respondent
no.1 trying to cheat or defraud the complainants, rather, the respondent
no.1 is trying its best to finish the construction and handover the property
to the buyers as soon as possible.. 1t is also pertinent to note that it is

complainants who has committed multiple breaches by not making the
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payment as per the revised payment scheduled which is annexed with the

Complaint no. 4498 of 2022

MOU dated 13.012.2019, executed between the complainants and the
Respondent. It is also pertinent to note that the complainants have not made
the payment of the entire sale consideration amount yet.

28, That it is stated that the respondent no. 1 is also suffering due to the acts of
force majeure but it is also trying its best to overcome the hindrances and
hand over the possession of the property as soon as possible. The
construction of the project s almusl: ﬁ:::-mp[ete by 70% and the project would
soon be ready for pussessmm "As pe.‘i' thE ‘Architect's certificate showing
quarterly progress, majority of the construction isco mpleted.

29. Copies of all the releyant documents have been filed and placed on the
record. Their aumen%mm: is not in dispute, Hence, the complaint can be
decided based on l:hr:slﬁ Endlsputed documents and submission made by the
parties.

E. Jurisdiction of the authority |
The authority obse _ ﬁ‘%ﬁh atl;it hﬁé tela'ﬂl:m'ial as well as subject matter
jurisdiction to adludicﬁte.the- present complaint for the reasons given helow.
El Territorial iurisdicﬁnn

30. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in questioh is

situated within the planning area of Gurugram District, Therefore, this

%
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authority has complete territorial jurisdiction to deal with the present

Complaint no. 4498 of 2022 |

complaint,
Ell Subject matter jurisdiction
31, Section 11(4){a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4])(a) Is
reproduced as hereunder:

Section 11{4){a)

Be respongsible for all ebligations, resppnsrmﬁmﬂ and functions under the
provisions of this Act or the m.'esﬂ_ egulations made thereunder or to the
allottee as per the agreement fﬂ T the association of allottes, as the
case may be, Ll the mnm}-nﬁ::e of q.'I.me aparements, plots or bulldings, as
the case may be, to the oliottee, or the'common areas to the association of
allotter or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34{) of the Act provides to ensure compliance of the obligations cast upon
the promoters, theallottee r.rn.ﬂ' the real estate agents un der this Act and the
rules and regulations made’ thereunder.

32. Sp, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-compllance
of obligations by the promoter Laavlng aside compensation which is to be
decided by the adjun:lh;;_atlpg Pﬂ*}cer if plitr;-:ued by the complainant at a later
stage. :

F. Findings on the objections raised by the respondent:

F.1 Objection regarding force majeure conditions:

33. The respondent-promoter has raised a contention that the construction of
the project was delayed due to reasons beyond its control such as road,
water, electricity supply and sewer were not available, the respondent no.1
could not continue with the construction, Dwarka Expressway which was
proposed in the year 2006 and was supposed to be completed by 2010-11

[ﬁl/"
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and Covid-19 outbreak. The respondent requested that the delay was due to

uncertain circumstances which were beyond its the control and same
cannot be made liable for such delay. The Authority is of the concerned view
that these periods were for very short duration of time. Thus, the promoter
respondent cannot be given any leniency on based of aforesaid reasons and

it is well settled principle that a person cannot take benefit ofhis own wrong,

As far as plea w.r.t, COVID-19 is concerned, lockdown due to outhreak af
such pandemic and shortage of labour on this account. The authority put
reliance judgment of Hon'ble Delhi High Court in case titled as M/s
Halliburton Offshore Services ﬁ;t; I-';r*.'!i’ :fsdunm Ltd. & Anr. bearing no.
O.M.P (I) (Comm.) no. 88/ 2020 and LAs 3696-3697/2020 dated

29.05.2020 which has observed that-

“69, The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contructo
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreuk of a pandemic cannot be used as an
excuse for non- performance of a contract for which the deadlines were
much before the outbrealk itself” "~

In the present complaint also, the respondent was liable to complete the
construction of the project in question and handover the possession ol the
said unit by 12.03.2017. The respondent is claiming benefit of lockdown
which came into effect on 23.03.2020 whereas the due date of handing over
of possession was much prior to the event of outbreak of Covid-19
pandemic. Therefore, the Authority is of the view that outbreak of a
pandemic cannot be used as an excuse for non- performance of a contract

for which the deadlines were much before the outbreak itself and for the
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sald reason the sald time period is not excluded while calculating the delay

in handing over possession.

Findings on the relief sought by the complainants
Relief sought by the complainants:

G.1 Direct to the respondent to pay the delayed possession charges till
offer of possession of the aid flat.,

G.I1 Direct the respondent to handover the possession of the said flat
to the complainants.

inant intends to continue with the

L5, X

i LT
LW

project and is seeking delay Ipussésé;iun' charges as provided under the

In the present complaint, the com

proviso to section 18(1)of theAct, Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation

18(1). If the promoter fails ta complete or is urable to give possession of
an apartment, plat, or bullding, —

Provided that where an allottee does notintend to withdraw fram the

project, he shall be paid, by El’;'éf_:ﬁ'}'ﬂmaﬁtr. interest for every month of
delay, till the handing ‘over of the pessession, at such rate as may ba
prescribed. "y -

W
Clause 3.1 of apartment buyer’s dﬁf&ﬂ&ﬂﬂrﬂﬁtﬂd 21.03.2012 provides for

handing over of possession and is reproduced below:

“Clause 3.1

That the developer shall, under normal conditions, subject to forve
maojeure, complete construction of tower,/building in which the said flat
is to be located, in 4 years from the start of construction or execution of
tiis agreement whichever is later,

That, as per Clause 4 of the memorandum of understanding inter-alia
provides that if respondent is not able to deliver the flat with all approvals

by March 2021 and this said memorandum of understanding shall stand null
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and void and the terms and conditions of the original flat buyer agreement

shall stand reinstated.

The Authority has gone through the possession clause of the agreement and
observes that the respondent-developer proposes to handover the
possession of the allotted unit within a period of 4 years from the start of
construction or execution of this agreement whichever is later. The buyer's
agreement inter-se parties was executed on 21.03.2012; and the date of
start of construction is 12.03.2013 as per findings of the Authority in the CR
No. 805 of 2018 as the date of start of construction pertain to same project
and same tower, As such the du;datf-%ﬁﬁng ing over of possession without
considering grace peﬂnq,.mtﬁﬁs_ﬁﬁtﬁ;ﬁﬂi be12.03.2017. The respondent Is
claiming benefit of dela,;,-'ed reasons which were beyond the control of the
respondent and the same were for a very short period of time and lockdown
which came into effect on 23.03.2020 whereas the due date of handing over
of possession was ﬂ:xu{_:h pri:{:-r to the event of outbreak of Covid-19
pandemic. Therefore no grace period is being allowed.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges however,
proviso to section lﬂﬁrﬁﬂdeﬁ, that W ?é}e ‘anallottee does not intend to
withdraw from the praject, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the rules, Rule 15

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection {7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4] and (7) of section 19, the "interest at the rate prascribed” shall he
the State Bank of Indta highest marginal cost of lending rate +#2%.
Provided that in case the State Bank of India marginol cost of lending

%/ rate {MCLR) is not in use, it shall be replaced by such benchmari
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lending rates which the State Bank of India may fix from time tw time
for lending to the general public.

40, The legislature in its wisdom in the subordinate legislation under the

Complaint no. 4498 of 2022 |

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

41. Consequently, as per website of the State Bank of India i.e,, https://sbi.co.in,
the marginal cost of lending rate [1n§ﬁ_@;;'.r-t._ MCLR) as on date i.e., 05.09.2023
is @ 8.75 %. Accordingly, the pres te of interest will be marginal

Wl

cost of lending rate +2% i.e, 4075%. |

42. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of f‘Hui}t, st:fﬂ be'equal to the rite of interest which the
promoter shall be liableto pay the allottee, in case of default. The relevant
section is reproduced below:

"(za) “interest” means, the rates f interest payahle by the promoter or
the allottes, as the case may be— "
Explanation. mm' u is clouse—

(i)  therate of in charg m the pilottee by the promoter, (n case
of default, shall bé equal to'the rate of interest which the promoter shall
be labie to pay the allottee, in cose of default

(i) the interest payable by the promoterto the allattee shall be fram the date
thi promoter received the amount ar any
part thereof till the date the amount or part thereof and interest thereon
is refunded, and the interest payable by the allottee to the promoter sholl
be from the date the allottee defaults in payment to the promoter till the
date it is paid;”

43. Therefore interest on the delay payments from the complainant shall be
charged at the prescribed rate ie, 10.75 % by the respondent/promoter
which is the same as is being granted to them in case of delayed possession

charges.
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On consideration of the documents available on record and submissions

Complaint no, 4498 of 2022 |

made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 3.1 of apartment buyer’s agreement executed

between the parties on 21,03.2012, the possession of the subject apartment
was to be delivered by 12.03.2017.

Section 19(10) of the Act obligates the allottee to take possession of the
ﬁf&e date of receipt of occupation

s b
o
i

certificate. In the present tnnmlnih tﬁé ‘occupation certificate has yet not

subject unit within 2 months

obtained by the respondent-builder. The respondent shall offer the
possession of the subjectunit to the-complainant after obtaining occupation
certificate. Seo, it can jl:vé-'s_aid that the eomplainants would come to know
about the uc:upatiun{{c:'éi'ﬂﬂcaﬁh only upon the date of offer of possession.
Therefare. in the interest of natural justice, the complainants should be
given 2 months' time from the date of offer of possession. This 2 month of
reasonable time is to be givéﬁ%‘itﬁﬁ_ c@@a}n’ant keeping in mind that even
after intimation of po wnmﬁpracﬁmmr ong has toarrange a lot ol logistics
and requisite documents incl.uding but not limited to inspection of the
completely finished unit but that is subject'to that the unit being handed
over at the time of taking possession is in habitable condition. It is further
clarified that the delay possession charges shall be payable from the due
date of possession i.e. from the due date of possession L.e., 12.03.2017 till
actual handing over of possession or offer of possession plus two months,

whichever is earlier.

Accordingly, it is the failure of the promater to fulfil its obligations and

responsibilities as per the buyer's agreement dated 21,03.2012 to hand over

v
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the possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read with proviso

‘l Complaint no. 4498 of 2022

to section 18(1) of the Act on the part of the respondent is established. As
such, the allottee shall be paid, by the promoter, interest for every month of
delay from due date of possession i.e, 12,03.2017 till the date of actual
handing over of possession or till offer of possession plus 2 months,
whichever is earlier: at the prescribed rate i.e, 10.75 % p.a. as per proviso
to section 18(1) of the Act read withrule 15 of the rules.

- Rt 11
Directions of the authority R

Henee, the authority hereby passeﬁ this order and issues the following
directions under sectiom’ 37 nﬁhe Act tn l.".lﬁ-l.ll"'& compliance of obligations

cast upon the pmmﬂtﬁ'ﬁs per the ﬁmctinh entrusted to the authority under
section 34(f):

i. The respondentshall pay interest at the prescribed rate L.e. 10.75% per
annum for every month uf;;:glpiaymﬂmmﬂum paid by the complainant
from due date of pnsseslsi’i}:n el ﬂlﬂiﬁl'ﬁ' till offer of possession plus
two months after obtaining occupation certificate or the date of actual
handing over of ﬁqﬁsﬁssiﬁn. whichever is earlier; as per proviso to
section 18(1) of the Act read wﬂ:h rule 15 of the rules.

ii. The arrears of such interest accrued from 12.03.2017 till date of this
order shall be paid by the promoter to the allottee within a period of 90
days from date of this order and interest for every month of delay shall
be payable by the promoter to the allottee before 10® day of each
subsequent month as per rule 16(2) of the rules.

iii. The respondent shall not charge anything from the complainant which

is not the part of the buyer's agreement.
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iv. The rate of interest chargeable from the allottee by the promoter, in

Complaint no. 4498 of 2022 |

case of default shall be charged at the prescribed rate i.e, 10.75 % by
the respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default Le, the
delayed possession charges as per section 2(za) of the Act.

v. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period and thereafter payment
of such dues, if any, the respondent shall handover the possession of
the allotted unit compiete inajﬁas‘ixatﬂ as per specifications of buyer’s

agreement.

48, Complaint stands disposed of.

49. File be consigned to registry.

Vl—

(Vijay Kumar Goyal)
Member

Haryana Real Estate Regiflatory Authority, Gurugram
Dated: 05.09.2023
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