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t No. 2356 of 2018

BEFORE THE HARYANA REAL ESTATE EGULATORY
AUTHORITY, GURUGRAM

Complaint no.
First date of heari
Date of decision

1. Mr. Shanti Swaroop Gupta
2. Mrs. Lakshmi Devi Gupta

R/o. C-34,Old DLF Colony, Gurugram.

the Real Estate fRegulation & Developmen

with rule 28 of the Haryana Real Estate

Development) Rules,2016 by the complai

2356 of2018
30.05.2019
05.09.2019

lainants
Versus

Respondent

Member
Member

mplainants

L. A complaint dated 1,B.1.Z.ZOt8,was filed u section 31 of

Act,20L6 read

Regulation and

nts, Mr. Shanti

Swaroop Gupta and Mrs. Laxmi Devi G against the

GURBACHAN I(AUNttolt orlcl!
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respondent M/s Today Homes & Infrastr res Pvt. Ltd., in

respect of agreement to sell dated ZZ.06.2 1 for unit no. B,

sq. ft. in the

Canary Greens'

delivering the

of obligation of

15th floor, tower T1, admeasuring 1.,22

respondent no. 1's project, namely ,T

located at Sector 73, Gurugram for no

possession by the due date which in violati

promoter under section 1,I(4)[aJ of the Act

2. Since the agreement to sell was executed

prior to the commencement of the Real

id.

22.06.2011 i.e.

rte [Regulation

I proceedings

authority has

cation for non-

romoter under

2A0

'(

decided to tr

compliance of ob

section 34[0 of the Act ibid.

3, The particulars of the complaint are as unde

tNo.2356 of20L8

Name and location of the
Project

'Today
Sector-73
Haryana.

nary Greens'

RERA registered / not
registered

Nature of real estate project

Total area of the project 21.55 a

Date of booking 20.tt.201. (Annx L)

Page 2 of 2l

1,.

2. Not

3. Residenti;:

4.

5.

Registered

lcomplex
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6. Allotted unit no. B, LSth flor r, tower TL

7. Unit measuring area \,275 sq.l

B. Date of execution of agreemen
to sell

22.06.201 (Annx 2)

9. Total consideration Rs.55,84,{ 75l-(Annx 1)
10. Total amount paid by the

complainant till date
Rs.47,98,1 ;6.52/- (Annx 1)

tt. Percentage of consideration
paid

860/o appr x.

t2. Payment plan Constructi rn linked plan

13. 22.L2.207

Clause 21
delivered
of executi
plus 6 mor

+

- possession to be
vithin 36 months
)n of agreement
lhs grace period.

L4. Delay of number of months/
years till 05.09.201.9 (date of
decisionJ

4 years, E

days
months and 14

15. a per.S Clause 2l
agreement
month pe
period of d

para 2 of the
i.e. Rs.5/- per
sq. ft. for the

rlay.

The details provided above have been check

of record available in the case file which has

by the complainants and the respondent. Ar

sell dated 22.6.2011 is available on record fo

unit. As per clause 21, of the agreement dat

possession of the said unit was to be delivered

but the respondent has neither delivered thr

rd on the basis

been provided

agreement to

'the aforesaid

:d 22.06.201.1.,

by 22.1.2.2014

possession of

Page 3 of2L

Due date of delivery of
possession as per the
agreement dated 22.0 6.20 1,1
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unit nor paid the compensation at the rate

ft. per month for every month of delay

promoter has not fulfilled his committed lia

Taking cognizance of the complaint, the

notice to the respondents for filing reply and

respondent through his counsel appeared

The case came up for heari 30.05.2019

5.

f Rs. 5/- per sq.

Therefore, the

ility as on date.

uthority issued

ppearance. The

on 30.05.2019.

24.07.2019 and

complaint are that the respondents gave

various leading newspapers about their fo

eir reply on

thority.

of the present

rtisement in

coming project

Sohna Road,

:e world class

at measuring

dents for total

Sector-7

respondent complainants jointly, booked a

1,,275 sq. ft. in aforesaid project of the respo

amenities and timely completion/executio of the project

etc. Relying on the promise and undertaki given by the

sale consideration is Rs.55,g 4,BTS/-.

l-; -,,lENrJcAiEEl

f ,,"t*t****,, 
f

t No.2356 of20LB

Page 4 of 2t
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.49,33,579/- to

fferent dates. As

otted a unit/flat

275 sq. ft. to the

reement to sell,

'ssession of the

signing of the

period of six

arly visited the

ion work is not

to address the

ving 950/o

requests and

visits of the

to deliver the

inants within

n of the block

ked was not

Page 5 of21aura%
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completed within time for the reasons

respondents which clearly shows that ul

complainants have bee from dis ption on their

also continues

to incur severe use 23 of the

nt that in case

of any delay, the respondent shall pay to the mplainants a

of the flat. It is

the super area

re that a clause

of compensation at suc te of Rs. - per sq.ft. per

respondents was to extract money from the nnocent people

fraudulently.

10.Due to this omission on the

known to the

r motive of the

part of the dent, the

month for the period of delay is unjust and the

could be seen here that the respondent has i

clause in one sided buyers agreement and

of Rs.5/- per sq.ft for every month of delay. If

amount in terms of financial charges it comes to

,spondent has

possession of

sion plan. It

rporated the

to pay a sum

calculate the

pproximately

Page6 of2l

, agony an

As per cl

agreement to sell it

No. 2356 of 2018

exploited the complainants by not providing

the flat even after a delay from the agreed p
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Whether the respondent should

@ 20/o per annum rate of interest whereas e respondent

charges l9o/o per annum interest on delayed .yment.

11.On the ground of parity and equity the res ondent also be

subjected to pay the same rate of in hence the

respondent is liable to pay interest on the am unt paid by the

on till the flat

Hence, the

nt before this

a. Wh e terms and

condition

b. Whether r possession

ession?

construction as soon as possible and

reasonable justification for the delay?

mplete the

there is no

Whether interest cost being dem by the

respondent/developer is very higher i.e.

unjustified and not reasonable?

B% which is

No. 2356 of 2018

complainants from the promise date of posse

is actually delivered to the complainan

PageT of2l
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Relief sought: -

said agreement p

respondent

held in Delh

original all

nr No. 2356 0f 20L8

o Direct the respondents to handover the po on of the flat

along with prescribed interest per annum m the date of

booking of the flat in question.

Respondent's reply: -

1,2. The respondent submitted at the flat buye s agreement was

executed between the partir 2.06.20tL. ause 38 of the

r alll dispu between the

rbitration to be

r in interest of

ct provides for

takes away the

ion tribunal.

It is submitted

ted as the

d the said clause binds the mplainants as

well. It is stated that no provision of the said

exclusive jurisdiction of this hon,ble authority

right of the parties to render jurisdiction in arb

13. The respondent submitted that the relief

respondent shalr deliver the possession of therffi
I ou*uo.liAi,. KAUR I
1__ trcar orr,<re I

nit in question

Page 8 of2t

sought by the

complainants is that of possession of the flat a g with interest

per annum from the date of booking of the fl

that the relief of possession cannot be

project/unit is at final stages of constr on and the
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within L2 months from the date of filing of is reply. It is also

submitted that work in the said project is on in full swing

and possession related activities has alread

some of the towers. It is submitted that the re

annum from the date of booking cannot be ted as the RERA

under section 18 envi only fo period of delay,

been sought.

Iatory authority

ation / interest,

until withdrawal fro ject h

nants does not

faced by the

of possession.

entered into

been started in

ef of interest per

of speculative

t was never

application for

Greens" before

at Panchkula.

Page 9 ofZt

agreement with respondent solely with inter

gain/investment purposes, which gain / p

promised by the respondent.

15. The respondent submitted that he filed its

RERA project registration qua project _,,Ca

t No.2356 of20LB

interim Real Estate Regulatory Authority
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However, the said application was not p

authority as after the publication of

28.07.20!7, the interim authority insisted

submit the copy of valid license no. 03 of 20

DTCP. Now, after the passing of Haryana Real

Authority, Gurugram t

201,8, the respondent was ar

HARERA, Gurugram and accordingly a new

filed by the respondent for registration of its

authority an

L6. The respo

HARERA of as

license is though wi

but it comp

Ievel realty of transactions that are prevalent i

in other parts of State of Haryana where licer

one company and project development is do

one company in phases. The said condition o

license at the time of grant of registration ce

AUTHENTICATED

GUREAC}iAN KAUR
t{cat otlctE

contained in the Real Estate [Regulation and De

by the interim

ERA Rules on

at we have to

granted by the

state Regulatory

tion of Proj ) Regulations

file a new plication before

application was

ect before this

0.04.20L8.

id stance of

e copy of valid

[1) of Rules ibid

; the practical and sting ground

Gurugram and

is granted to

by more than

having a valid

te is nowhere

opment) Act,

Page 10 of2t

nr No. 2356 0f 2018

g pending since

that the abov

lent to furnish I

nework of rule I
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end of the lice

be arrayed as

of this case

conclusion. Fu

AUTHENTICATED

GURBACIiAN KAUN
rrur( otflcIa

t No. 2356 of 20LB

201,6 enacted by the Central Government as ll as in the draft

Haryana Real Estate [Regulation and Dev opment) Rules,

2017. Further after filing the project reg ion application,

opportunities have been granted to the res dent to submit

the valid license copy, however, owing to no operation at

the end of the licensee company, M/s ew India Ciry

Developers Pvt. Ltd., the not been renewed at the

pany must alsoCO

to is complaint as

without hearing the li r adjudication'tJtr

or(le in rto

Estate t

enshrined under the Rei

Act, 201,6 and Haryana Real

a clear dissonance i

eet its logical

the provisions

Development)

ation and

Development) Rule s, ZOIZ and until the same s resolved, the

present matter needs to be kept pending sine e. Further till

the time, the subject project did not get e registration

certificate, the jurisdiction of this hon,ble auth ty cannot be

invoked.

Page 11 ofZt
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1,7. The respondent submitted that the Act d

cast a shadow upon the defence of genuine Iays resulting in

failure to deliver timely possession of

respondent entered into agreement with

anticipating all sorts of ups and downs in the

18. The respondent submitted that since 06.06. 011, they faced

consequence of

orders from Cou rnment, while

making an e ect within the

hampered as

who was

ks of the said

ot be mpleted by rhe

. The said

contractor abandoned the work / proj ite which Iead

to the delay in the execution of the pro

There was closure of brick kilns due

procuring permission from Ministry of ronment and

e media. It is

Page 12 of2l

numerous market considerations arising as

not completely

roperties. The

riginal allottee

arket.

t in time.

the norms of
b.

t No.2355 of20LB

said contractor within time stip

Forest. This issue was also highlighted in
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stated that the delay in the constru

was due to the non-availability of

which is, also included in the force

c. The progress of the project also signifi

due to demonetization policy dated

resulted in sl

projects for

and tra

d. The

mon

22.06.20

':,

described in

e. The respondent submitted that pro

under the Real Estate fRegulation a

4ct,201,6, seventy percent of the am

real estate project from the allottees,

shallbe deposited in a separate account

22.06.201,1,.

of construction and the land cost and

t No.2356 of20LB

of the project

raw materials,

re in clause 22.

ntly got delayed

spension

1L.2076 which

the real estate

ious rt business /
supply industry

period of 36

reement dated

ts which were

dated

ions enshrined

Development)

realised for the

m time to time,

cover the cost

ll be used for

Page 13 ofZL

su

tht
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L9, ThC

pleased to

-*r".-r.fUDdAlIE

allo

.,&,tJ**

that the construction work has been compl

t No. 2356 of 2018

that purpose only. The respondent has lready opened a

the provisionsseparate account in accordance w

enshrined under Real Estate ulation and

Development) Act, 201,6 to cover the t of construction

for the said project and in case any o er of payment of

compensation is passed, the same s I be taken from

the account so o hich will surely

mpletion of the

entire proj nterest of other

ion.

that the work

has been completed physically about 460/o pproximately. It

for physical verification pertaining to the

report of the local commissioner was

before this hon'ble authority which submi

is submitted that the report was filed

February which is much before the filing

since then almost 5 months have passed a

authority was

on 17 .01,.201,9

id project. The

on 20.02.2019

the month of

f this reply and

it is submitted

much beyond

Page 14 ofZt
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the figure of 46% as was mention

commissioner's report.

Determination of issues: -

After considering the facts submitted by

respondent and perusal of record on file, the iss

the authority are as under-

20. With respect

below:

t'.......,

be del

from

the reasonable control of the compony
limited to delays in obtaining
certificate/completion certificate, etc.,

autho rity... ... ......"

ingly, the due date of delivery o

further nally be entitled
to a period of 6 months' grqce period a, the expiry of the
said commitment period to allow for unft delays beyond

in the local

e complainants,

wise findings of

raised by the

as per clause 21

ossession of the

of 36 months

of execution of

is reproduced

nit is proposed to
within 36 months

t. The allottee

cluding but not
the occupation

the competent

possession by

be 22.1.2.2014,
Page 15 of2L

No. 2356 of 2018

complainants,

above mentioned clause comes out
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but the respondent by not delivering the

approx. till date.

21. The delay com

Rs.S/- per sq. ft. per

mischiev

sided as

Suburban

wherein the Bombay HC

"..Agreements entered
purchasers were invaric

society, obligations

[urnrHrlcArED
GUNBACHAN,I(AUN

rtgAl ofal(at

No.2356 of2018

n of the unit till

date has breached the terms and conditions of the greement dated

22.06.2011which is in violation of section Il(4)

and the possession has been delayed by four

Lyable by

the peri

l, standa

) of the Act ibid.

a half years

e respondent @

of delay as per

be very nominal

ve been drafted

completely one

mal Realtors

2737 of 2077),

format agreements prepared by tt
builders/developers and which we
overwhelmingly in their favour with unjust cla
on delayed delivery, time for conveyance to t

occupation/completion certificate etc, Indivi,
purchasers had no scope or power to negotiate a
had to accept these one-sided agreements."

Page 16 of21

to obtaik
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With regard to compensation, the complai

statement before the authority that complainant s not appearing

k compensationfor compensation and he reserves the right to

before the adjudicating officer. Since, there is a d of more than

4 years, so the respondent is liable to pay de possession

charges at the prescribed rate of interest i.e. 10.45 per annum for

ant has made a

iso of the Act

Regulation and

of delivery of

n to decide the

ligations by the

MGF Land

decided by the

every month of delay in terms of section 1B(1) p

read with rule 15 of the H

promoter as held in Simmi Sikka V/s M/s

Ltd.leaving aside compensation which is to

adjudicating officer if pursued by the comp inants at a later

stage. As per notification no. 1/92/20 7-TTCP dated

14.12.201,7 issued by Town and Co ntry Planning

Department, the jurisdiction of Real te Regulatory

L District for all

PageLT of2l

Complai No. 2356 of 2018

Authority, Gurugram shall be entire Gurugra
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purpose with offices situated in Gurugra . In the present

in the planning

authority has

complete territorial jurisdiction to deal

complaint.

ith the present

Regarding the issue of arbitration clause in the

pondent in theiragreement, which has be by the

reply, the authori nion that it has

on'ble Supreme

Court, part Limited v.

M. Madh 506, wherein

ded under the

to and not in

nsequently the

to arbitration

an arbitration

24. Further, in Aftab Singh and ors. v. MGF Land Ltd

and ors., Consumer case no. 707 of 2075,

the arbitration clause in agreements

complainants and builders could no

upheld by the

Page 18 of2L

case, the project in question is situated wi

area of Gurugram district, therefore th

been held in a caten

o

e

t was held that

between the

circumscribe

No. 2356 of 2018

in National Seeds

ry4+4i+ion of a consumer. This view has b
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not be i

needful.

26. As the

obligation

which is in

promoter

,AUTHENTICATED

GURBACHAN KAUR
tloat otflcIr

Complai No.2356 of20LB

Supreme Court in civil appeal no.Z3SLZ 3513 of 2017

and as provided in Article 141 of the Consti

law declared by the Supreme Court shall

courts within the territory of India and

authority is bound by the aforesaid view.

ccordingly, the

25. Project is not registered with the au ority. Since the

project is not registe der secti n 59 ofthe Real

Estate [Regulation and Defelopment) Act, 2 16 for violation

tion of India, the

binding on all

ndent to show

.arges for every

interest to the

the Act read

of section 3 (1) of the Act be issued to th

le to pay delay possession r

cost may

Registration branch is irected to the

ed ro fulfil his

n on due date

Act, hence, the

month of delay at the prescribed rate of

complainants under section 1B(1) proviso

with rule 15 of the Haryana Real Estate Regulation and

Development) Rule s, 201,7 .

Page L9 of 2l
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Decision and directions of the authority:-

27. After taking into consideration all the

authority exercising powers vested in it un

shall be paid to the complainants w

from the date of this order. Therea

interest at prescribed rate be paid on

of each subsequent month.

iii. Complainants are also directed to

dues, if any, after adjustment of interes

the Real Estate [Regulation and Develop ent) Act, 201.6

hereby issues the following directions to t parties in the

interest of justice and fair

y delayed

n the paid

due date of

the date of

rued @ 1,0.45o/o p.a.

from due da te of order,

aterial facts the

r section 37 of

in 90 days

r, monthly

before 1Oth

outstanding

awarded for

on the due

Page 2O of 2L

No. 2356 of 201,8

possession charges @ 10.450/o p.a.

the delayed period of possession. Inte
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payments from the complainant shall

the prescribed rate of interest i.e. 10.45

promoter which is the same as is bei

the complainant in case of the delayed

iv. The respondent - promoter shall no

28. The order i
:

29. Case file be

tsr*xumar)
Member
Haryana Re

Dated: 05.09.2019

I

I

e

E

o.2356 of 201,8

charged at

p.a. by the

granted to

ssession.

charge any

ts which is

er Kush)
ber
rugram
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