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1. A complaint dated t3'L2'2OtB was filed und

the Real Estate [Regulation and Developmen

with rule 28 of the Haryana Real Estate

22LZ of 201,8Complaint

ORDER

ULATORY

LZ of 2018
0.05.2019
5.09.2019

mplainant

Member
Member

plainant
ndent

r section 31 of

Act,20L6 read

Regulation and
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Development) Rule s, 2OL6 by the complainant

Goel, against the promoter M/s Today

Infrastructure Pvt. Ltd. and Others, on account

the claus e 21 of the agreement to sell executed

in respect of unit described below in the p

Gurugram for not handing over

du ch is an obl tion of the

promoter under of the Act ibi

Since the 5.06.2011 i.e.

prior to th IRegulation

and DeveloP

be initiated

ings cannot

has decided

n- compliance

under section

rs. Sandhya

Homes &

f violation of

n 15.06.2011

ject 'Canary

Greens" located at

possession bY the

the auth

34[0 of the

3. The particulars of the complaint are as under:

2212 of 2018

Sector-73,
Gurugram,

'Canary
Sohna
Haryana.

N"*. and location of the

RERA registered / not
registered

tion for n

PageZ of2L

1.

2. registered



HARERA
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3. Nature of real estate Project Group housirrg colonY

4. Total area of the Proiect 21.55 acres

5. Allotted unit no. 0302, 3'd floor, tower T7

6. Unit measuring area 1,640 sq. ft.

7. Date of execution of agreement
to sell

15.06.2011

B. Total consideration as Per
statement of account dated
79'11'20\8 

."".=,iil.',,ii:,.." -

Rs.71,79,800/-

[page no. 35 of the comPlaint)

9. Total amount pai{l'1}
complainant as Per;t1
of account dated L9.\L'i

Rs. 69,50,587.78/-
(page no.36 of comPlaint)

10. Payment plan Construction linked Plan
fPaee no.28 of comPla:iql

11. Due date of deliverY of
possession as Per clause 21, of

the agreement dated

1,5.06.2071 i.e. Possession to

be delivered within 36 months
from the date of execution of
agreement Plus 6 months
grace period.

t5.1,2.2014

12.

13.

Delay in handing over

possession till date of decision
i p 05 09.2019

4 years B months 21 daYs

Penalty clause as Per clause 21

paraZ agreement to sell dated

1,5.06.2011

ffisfld sq. ft. per month
for'the'period of delaY after

expiry of glrace Period of 6
months from the stiPulated

date for deliverY of
possession,

4. d on the basis of

record available in the case file which has bet3n provided by

the complainant and the respondent. An agleement to sell

dated 15.06.2011 is available on record for thc: aforesaid unit'

Page 3 of2l
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As per clause ZL of the agreement to sell datecl 15.06.2011,

possession of the said unit was to be delivered by 15.1'2.2014'

The respondent hass neither delivered the poss'ession of unit

nor have paid the compensation at the rate of l;l.s. 5/- per sq.

ft. per month for every month of delay, as per terms of the

said agreement. : promoter has not fulfilled

their committed liabili

5. Taking cogni

notice to the

case came

05.09.20f g. ihe. .ept filed'on behalf of the tespondent on

24.07.201.9 has by the ar;thority. The

respondent through his counsel appeared on ;l(1.05.2019.

Brief facts of the comPlaint

0l-9, 2l),fi7.20L9 and

of the tespondent on

6. Briefly

respondent gave advertisement in var"ious leading

newspapers about their forthcoming project named "canary

Green,,, Sector-73, Sohna Road, Gurugram promising various

advantages, like world class amenities and timely

completion/execution of the project etc. Iltelying on the

Page 4 of21
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0302,

complainan

respondent

22!2 ofZ0]-B

promises and undertakings given by the

advertisements, Mr. Kamal Kishore Bhartia,

measurin g 1640 sq. ft. in aforesaid project of

for total sale consideration of Rs.71,

t in the

a flat

rk is not in

address the

respondent

800/-. The

complainant made total payment of Rs'69,50 .7Bl- to the

respondent vide di on different ates.

7. The comPlainant submi per the t to sell

dated 15.06.201 lotted unit/flat no.

sq. ft. to the

t to sell, the

on of the flat

within 36 mon e agreement

to sell dated 15.06 extended period of six

months.

B. The complainant submitted that she regularly sited the site

but was surprised to see that construction

progress and no one was present at the site

queries of the complainant. Despite iving 95o/o

approximately payments on time and requests and

visits of the

Page 5 ofZL
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complainant, the resPondent

possession of the allotted flat

stipulated Period.

g. The complainant alleged that the construction

which the flat was booked was not completed

the reasons best

shows that the ulte

extract moneY

The comPlai

part of th

disruption

and also conti

clause 21 Para Z of

respondent that in case

to the complainant a compensation @ Rs'5/'

month of the super area of the flat for the pe

however, pertinent to mention here that

compensation at such a nominal rate of Rs'S

month for the period of delay is uniust and

10.

have exploited them by not providing the

Page 6 of 21

22tZ of2019Complaint

has failed to deliver the

to the comp nt within

the block in

ithin time for

ich clearlY

ent was to

fraud tly.

ission

ffering

on the

from

agony

As per

rture,

agreed bY the

t shall paY

per sq. ft. Per

of delay. It is

a clause of

- per sq. ft. Per

e respondent

n of the
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payment.

1,1. The comp

equity, the

rate of inte

on the amount

date of possession

Complaint no.Z2LZ of 2018

flat even after a delay from the agreed po:sslession plan. It

could be seen here that the respondent has incorporated the

clause in one sided agreement to sell and offered to pay a

sum of Rs.5/- per sq. ft. for every month of delay. If we

calculate the amount in terms of financial chiarges it comes to

approximately @ 2o/o te of interest whereas the

respondent charged 1, num interrpst on delayed

und of parity and

: frorn the promised

actually dr:llivered to her.

Hence, the complainant has filed the p1r:sent complaint

before this authority.

Issues to be decided

72. The complainant has raised the following issures:

i. Whether the developer has violated the terms and

conditions of the agreement to sell?

PageT ofZL
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Whether the complainant is entitled for pr::ssession along

with prescribed interest for delay in posrst,':ssion?

Whether the respondent should complete the

construction as soon as possible atrcl there is no

reasonable justification for the delay?

iv. Whether in by the

respondent/devel

unjustified

Reliefs

13. The compla o,f the flat along

with p rCate of booking

of the flat in qu

ii.

i ii.

Page B of21:
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respondent and

original allottee

well. It is

exclusive ju

the right of

tribunal.

1,6. The respondent su

o.2272 of 201,8

infrastructure and financial resources to

'Canary Greens'.

ete its project

15. The respondent submitted that the flat bu r's agreement

was executed between the parties on 1,5.06.',2 11. Clause 3B

of the said agreement provides that all dispu between the

ved thro arbitration to

in interest ofbe held in Delhi. The

mplainant as

provides for

takes away

in arbitration

relief t by the

complainant is that of possession of the t along with

interest per annum from the date of booking, f the flat. It is

be granted assubmitted that the relief of possession can

the project/unit is at final stages of co ion and the

erh

respondent shall deliver the possession

question within 12 months from the date

the unit in

filing of this

project is

Page 9 ofZL

reply. It is also submitted that work in the
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determine com

1,7. The respo

stated as

complainant

possession. It

into agreement

by the interim authority as after the publ

Page 10 ofZL
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going on in full swing and possession

already been started in some of the towers.

that the relief of interest per annum from the

cannot be granted as the RERA under sectio

interest only for period of delay, until withd

project has been sou

hon'ble regulatory a

activities has

is submitted

of booking

1B envisages

from the

more, R renders this

thout the iction to

section 71.

nt has not

by the

i delivery of

of all entered

solely th intent of

gain / profitspeculative gain/investment purposes, whiclh

18. The respondent submitted that he filed its lication for

RERA project registration qua project ary Greens"

before interim Real Estate Regulatory

Panchkula. However, the said application was

thority at

processed

of HREM

was never promised by the respondent.
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1,9. The

Complaint no.2212 of 20tB

Rules on 28072017, the interim authority insisted that we

have to submit the copy of valid license no. 03 of 2009 as

granted by the DTCP. Now, after the passing o[ Haryana Real

Estate Regulatory Authority, Gurugram (R,egistration of

Projects) Regulations 2018, the respondent'wrils asked to file

a new application befo

a new application was

Gurugram and accordingly

respondent ifbr registration

of its project and same is presently

pending si .20

sub

HARERA of

license is thou trk of rule 5(1) of Rules

ibid but it com practicarl and existing

are prevalent in

Gurugram and in other parts of State of Hlaryana where

license is granted to one company and project r:levelopment is

done by more than one company in phases. The said

condition of having a valid license at the tirne of grant of

registration certificate is nowhere containeil in the Real

Estate (Regulation and Development) Act, 201.6 enacted by

that the aboves;aid stance of

t to furnish the copy of valid

Page 11 ofZL
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the central Government as well as in the draLfl: Haryana Real

Estate (Regulation and Development) Rule s,2A4.7 .

20. The respondent submitted that after filinl3 the project

registration application, opportunities have lbr:en granted to

the respondent to submit the valid license copy, however,

owing to non-coopera of the licensee company,

Ltd., the license has notM/s New India City

been renewed company. The

licensee com a necessary and

proper pa hearing the

licensee of this case cannot

be possible in to meet its logical conclusion. Further

there is a clear disso ovisions enshrined under

ffiHAREI?A
fficllluGRAM

the Real Estate [Regula :pment) Act,201.6 and

Haryana Real Estate fRegulation and Develr:pment) Rules,

2077 and until the same is resolved, the present matter needs

to be kept pending sine die. Further till the tirne, the subject

project did not get the registration certificate, the jurisdiction

I

of this hon'ble authority cannot be invoked.

Page L2 of 2l



ffiHARERA
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21,. The respondent submitted that the Act does not completely

cast a shadow upon the defence of genuine delarys resulting in

failure to deliver timely possession of properties. The

respondent entered into agreement with original allottee

anticipating all sorts of ups and downs in the :nrarket.

22. The respondent subm

numerous market con

orders from Co

making an

proposed ti

con

15.06.2011, they faced

arising as a c:onsequence of

licies of Govr,:rnment, while

a. The wo sit been seriousll, hampered as

disputes ntractor who was

appointed to other works of the said

r to complete the proj,ect within the

. They are as follow:

the work / project: site which lead

to the delay in the execution of the project in time.

There was closure of brick kilns due tcr, the norms of

procuring permission from Ministry of Enrvironment and

Forest. This issue was also highlighted in the media. It is

stated that the delay in the construction of the project

project. The ongoing work could not be completed by the

said contractor within time stipulat,:d. The said

Page 13 ofZL
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c. The progress of the project also significa got delayed

due to demonetization policy dated Oti. 1.2016 which

resulted in slow down/ suspension of e real estate

projects for regression in various sul

the

business /
companies and ing pply industry

and transportation

23. The respondent of 36 months

was only 1,5.06.201.1

and it was

clause 22 of

described in

24. The respo rined under

the Real Estate 0 Act, 2016,

seventy

project

e real estate

aw materials,

in clause 22.

ffie, shall be

the cost of

used for that

ned a separate

shrined under

e said project

on is passed,

.2272 of 2018

was due to the non-availability of the

which is, also included in the force majeu

deposited in a separate account to

construction and the land cost and shall

purpose only. The respondent has already

account in accordance with the provisions e

said Act to cover the cost of construction for

and in case any order of payment of

Page 14 ofZL
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25.

local commissio

hon'ble au

completed

submitted

which is

almost 5 months

report.

construction work

figure of 460/o as w

issue wise findings of the authority are as

Page 15 of21.

2212 of 2018

the same shall be taken from the account so ed as per

the Act which will surely affect and j the progress

lso affect the

n.

and completion of the entire project and shall

interest of other allottees who are not in litiga

The respondent submitted that the authority pleased to

appoint Sh. Suresh Kumar V rma on 1,7.07.20 9 for physical

report of theverification pertain project. Th

20.02.20 before this

rk has been

.ltis

of February

ly since then

su tted that the

beyond the

mmissioner's

Determination of issues

After considering the facts submitted by complainant,

reply by the respondent and perusal of reco on file, the
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26.

Corrrplaint t:to.2212 of 20L8

With respect to the first, second and third irl;sue raised by

the complainant, the authority came across thelt as per clause

27 of the agreement to sell dated 15.06.2011, Lhe possession

of the allotted unit w,as to be delivered rvithin a period of 36

months plus 6 months' grace period from the date of

execution of agreement. The grace period o[ 6 months is

allowed to the respondent due to the exigenc.ies beyond the

control of the respo evant portion of said clause

is reproduced

said unit rs

npany to the
the dote of

ag

the

for u

of the co limitecl to delays in
obtaining ce rtifi c a te / co m p letio rt

Accordingly,

tment perictd to qllow
tlte reqsonqble control

of the abovementioned cla to

days till date of decision.

delivering the possession

ession in terms

lbe 15.12.20L4

r, the dent by not

unit till date, has breached

ent to sell dated

Page 16 ofZl

and the possession has been bv4 rs B months 2L

rc allott:ee further
ll additionally be
grace period after

the terms and conditions
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ag
e

the period to allow

for u
Iimitec! to delaYs inof the co

c e r tift c a te,/ c o m P I e ti o nobtaining th

session in terms

and the possession has been de

s out tcr be 15J,2.201,4

by 4 yeitrs B months 21

days till date of decision. H ', the respondent bY not

nit till date has breached

agreeme,nt to sell dated

With respect to the first, second third isSU€ raised bY

the complainant, the authoritY ca across that as per clause

.0 6.20LL, the Possession2l of the agreement to sell dated 1

of the allotted unit was to be deli

months plus 6 months' grace

red within a period of 36

execution of agreement. The

riod fronrt the date of

period r:rf 6 months is

allowed to the exigencries beyond the

control ofthe resPonde nt portion of said clause

is reproduced

he",:plilo tte e further
tll additionally be

' grace period after

delivering the Possession of the

the terms and conditions of

Page t6 ofZL
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15.06.2011whichisinviolationofsection11(a,|(a)oftheAct

ibid. As the promoter has failed to fulfil its obligation under

sectionll[a)[a)oftheAct,thepromoterisliableunder

section 1Bt1) proviso of the Act read with rule -l'5 of the Rules

ibid, to pay interest to the complainant' at the prrescribed rate

i.e. 10.45o/o P.a., for

possession.

of delay till the offer of

by the comPlainant,

the resPond st at the rate of

1,Bo/o Per an ent bY the comPlainant

for the B of the said

agreement. ilon paYable bY the

respondent @ Rs.S/- month for the Period of

27. With respect to

tobeVerynominalandunjust.Thetermso1.theagreement

have been drafted mischievously by the respondent and are

completelyonesidedasalsoheldinparal8|ilofNeelkamol

Realtors Suburban Pvt, Ltd, Vs, I]oI and ot,s. (W,P 2737 of

2077),wherein the Bombay HC bench held that:

Page1.T ofZl
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28.

promoter as

[td. leaving

adjudicati

stage. As

L4.12.20t7

Department, the

AuthoritY, G

present case, the

planning area of

29.

judgments of the Hon'ble Supreme Cou

Page 18 ofZL

agreements."

Findings of the authoritY

The authoritY has

-format
and

unjust
to the

scope or
ed

decide the

tions by the

been held in

"...Agreements entered into with individual p

*ri invariablY one sided, standcr

agreements prepared by the builders/devr

which were overwhelmingly in their favour
clauses on delayed delivery, time for conveyr

society, obligations to obtain occupation/c'

certificate etc. Individual purchasers hqd nt

power to negotiate and had to accept these

iction

of obcomplaint in regard

R MGF Land

ecided bY the

at a later

-1TCP dated

Planning

Regulatory

District. In the

within the

has complete territorial jurisdiction to deal

complaint.

this authoritY

th the present

As regards of the arbitration clause in the sai

authority is of the considered opinion that it

agreement, the

particularlY in

2212 ofz}t9

;ide

rffic
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National seeds corporation Limited v. M. l\rladhusudhan

Reddy & Anr. (2012) 2 SCC 506, wherein it has been held

that the remedies provided under the Consurner Protection

Act are in addition to and not in derogation of the other laws

in force, consequently the authority would nOt be bound to

refer parties to arbitration even if the flat buy,er's agreement

between the parties had an arbitration clause'

30. Further, in Aftab singh and ors. v. Emaar MAE Land Ltd and

17 of 2075, it was held that the

arbitration clause in agreements between tht3 complainants

and builders could not circumscribe jurisdiction of a

consumer. This view has been upheld by the Supreme Court -

in civil appeal no. 235 12-23513 of 2017 an<l as provided in

Article 141, of the Constitution of India, the lraw declared by

the Supreme court shall be binding on all ccr'urts within the

territory of India and accordingly, the author'ity is bound by

the aforesaid view,

31. By virtue of clause 2L of the agreemenli: to sell dated

t6.06.2011 for unit no. 0302,3.d floor, towe:r T 7 in project

,.Canary Greens,,, Sector 73, Gurugram posse:ssion was to be

handed over to the complainant within a period of 36 months

from the date of execution of agreement i.e' 15.06.2011 plus

Page 19 ofZl
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six months grace period which comes out to tre 15.1-2 '201'4'

The respondent has failed to deliver the posr::;ession of the

unit in time. As such the complainant is entillrpd for delayed

possession charges at the prescribed rate of interest i'e'

10.45o/o per annum w.e.f. 15.1'2.201,4 as per t)hril provisions of

the Act ibid.

Decision and directi

32. After taking into consideration all the material facts the

authority exercising powers vested in it under section 37 of

the Real Estate (Regulation and Development) Act, Z0t6

hereby tlre followingng di o thr: respondent in

the interest of justice and fair play:

The respondent is directed to pay interest at the

delivery o I Possession.

ii. The arrears of interest accrued so far rshall be paid to

the complainant within 90 days from the date of this

order and thereafter monthly payment of interest till

offer of possession shall be paid before 10th of

the due date of possession i.e. 15.12.zA1-4 till the actual

subsequetrt mot-rth'

Page 20 ofZl
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33. The autho

against the

34.

,r-,kumar)
Member

and for that

Act. The regis

action in this

Complainant shall pay the outstanding dues , if any,
after adjustment of interest for the delay,r:d period.

The promoter shail not charge any*ring from the
complainant which is not a part of thre agreement to
sell.

Interest on the due payments from thr: complainant
shall be charged bed rate of interest i.e.

10.45o/o by the p hich is the same as being

t in case of delayed

\

iii.

iv.

V.

35.

r initiated under the

to take necessary

ondent. ll, copy of this

t!g--
(Subhash-Chan d er Kush)

Membr:rr

to take suo-moto cognizance

Haryana Real Estate Regulato
Dated: 05.09.2019
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