
ffi IA!ERi
P* eunuennll

Complaint no. :

Date offiling i

Order Reserve On :

Order Pronounced
On:

1. Vivek Bhati
2. Anshika Singh
R/o: H. no. 901, Tower 8, Vipul l_avanya
Apartments, Sector-81, Gurugram

Versus

M/s Vipul Ltd.
Office: Vipul Tech Square, Golf Course Road,
Scctor-43, Gurugram- 122001, Haryana.

CORAM:
Shri Sanjeev Kumar Arora

APPEAMNCE:
Col. M.S Sehrawat
Sh. Vijay Pal Chauhan

ORDER

The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Actl read with rule 28 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 [in short, the Rules) for \/iolation of scction
1 1 (4)(a) of the Act wherein it is inter alia prescribed that the promorcr shall
be responsible for all obligations, responsibilities and functions undcr thc
provisions ofthe Act or the Rules and regulations made there under or to thc
allottees as per the agreement for sale executed inter se.

Unit and proiect related details

Complaint No. 1904 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

l9O4 of 2027
22.O4.2021
15.09.2023
1o.77.2023

Complainants

Respondent

Member

Complainant
Respondent
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2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

s. N. Particulars Details
1. Name and location of the

project
"Vipul Lavanya" in Sector 81, Gurgaon.

2. Nature ofthe pro,ect Group Housing Complex

3. Project Area 2.282 cares

4. RERA Registered/ not
registered

Registered

15 of 2018 dated 11.09.2018 upto
31.08.2 01 9

5. DTCP License No. 26 of 2010 datcd 18.0:1.2010 valid upto
17 .O.l.2020

6. Name oflicensee Vijay Luxmi Inds and 4 others.

7. Unit no.

U11it area admeasuring

J04, 3rri Il,rur,l uw. r 3

(Pagc no. 19 of complaint)

f ZOO sq. ft.

(Page no. 19 of complaint)

B.

9. Date of allotment Letter 31..05.201,6

(page no. 14 of complaint)

10. FIat buyer agreement 31.05.2 016

IPage no. lU of complaint]

24.06.2016

[page no. 50 oI cornplaint]
11. Tripartite agreenlent

12. Possession clause & Pos.se.rsio n

8.1 7'ime of handing over the possession

Subjectto terms ofthis clause ond subject
to the Vendee(s) having complied with all
the terms and conditions of this
Agreement ond not being in defzult
under ony of the provisions of this
Agreement and complied with qll
provt\ions. formalil es. docu mentot rcn

t:tc. os prescribed lty the Vendor, the
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Vendor proposes to handover the
possessio,r of the Flat within a period of
36 months from the date of signing of
this Agreement. The Vendee agrees and

Due date ofpossession

understands thqt the vendor shall be

entitled to a grace period of90 days, after
the expiry of j6 months for opplying ond
,,l,tdt\utq .ccupal tn ccrltliLoLc in
respect of the Group Ilousing Complex.

31.0 5.2 01 9

Ias pcr possession clause)

Note: Gracc period is not allowcd as OC

was not obtaincd in reqursrte timelines.

1,9.1,t.2019
(Page no. 59 of complaintl

Total sale consideration Rs.80,39,343l-

[as per payment schedulc on page no. 38

of complaint)

16. Amount paid Rs. 40 ,23 ,125 / -

(ns pcr S0A on page no. 55 of
cornplaint)

complainant

Occupation Certificate Not Obtained

Not offered

Facts ofthe complaint

The complainant has made the following submissions:

That the complainants booked a unit in the project of the respondent and

issued an allotment in favour of the r:omplainants, on 31 May 2016. Thc

complainants paid an amount of Rs. 12,5li,935 / on booking.

5. That the complainants were allotted a unit no. 301 on 3.d floor in tower-3

admeasuring super area of 1780 sq. ft. for a total sale consideration of

Rs 80,39,343/-[ inc]usive of EDC/lDC,One covered car parking,PLC, Service

Tax, Swachh Bharat Tax).

B.

3.

4.

Email for refund by
complainant

Offer ofpossession
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6.

7.

That a flat buyer's agreement was executed between the complainants and

respondent on 31.05.2016. As per the clause B of buyers agreement the

possession of the unit was to be handed over within 36 months from the dtae

of signing of the agreement.

That the tripartite agreement between the complainants, respondent and the

HDFC Housing Finance Ltd was executed on 24.06.2016 and a loan amount of

Rs.65,34,674/-was sanctioned out ofwhich an amount of Rs. 24,20,090/- was

disbursed by the financial institution.

The occupation certificate for the project was not receivcd by the respondent

till date hence, the complainants are seeking refund of the paid up amount.

Relief sought by the complainant:

The complainant has sought following relief(s).

i. Direct the respondent to refund the entire amount paid by the

complainant along with prescribed rate of interest.

D. Reply by the Respondent:

10. That the complainants approachcd thc respondent, mal<ing enquiries about

the pro,ect and after thorough due diligence and complete information being

11.

provided to him, sought to book an apartment .in the said project vide

application dated 25.05.2016. That complainant has gone through tcrms and

conditions in provided in the application form for allotment in detail.

That vide allotment letter dated 31.05.2016 thc complainant was allotted flat

no. 304 on third floor, in tower 3 at Vipul Lavanya, sector 81, (in short "FIat")

Gurugram, for a total sale consideration Rs.80,39,343/- which is inclusive of

EDC & IDC, One Covered Car Parking Space, I)t,C, Service Tax and Swachchh

Bharat Tax against which thc cornplaiuarrt had paid only Rs.34,44,640/

Iinclusive of service taxJ.

That on 31.05.2016, flat buyer's agreement (in short "FBA") was executed

between the complainant and the answering respondent. lt is pivotal to state
Page 4 of 14
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here that before signing the FBA, the complainant has gone through each and

every clause ofthe FBA in detail and read tlre same very r:arefully.

'l'hat as per clause 8.1 [a) thc posscssion of thc l'lat was to be delivercd within

36 months from the date of lrll^ alongwith an additional grace period of 90

days.

That a tripartite agreement was cxccuted bctwecn the complainants,

answering respondent and Housing Development Finance Corporation

limited on dated 24.06.20t6.

That when the construction of the proiect was in full swing, it was stopped due

tb order dated 37.10.2016 passed by Deputy Commissioner, and Order dated

08.11.2016 passed by the Hon'ble National Green 'Iribunal, New Delhi. The

complainant was infbrmed by the respondent vidc intimation dated

L8.1-L.201-6, When again the construction of thc project was in full swing and

was about to complete, it was again stopped due to order dated 09.11.201,7

passed by the Haryana State Pollution Control Board. In compliance of the

order dated 09.71.2077 in case titled as Vardhman KaushikVs tjnion of India

& Ors. All the construction activities were stopped in the region of Delhi and

NCR. It is relevant to note that Graded Response Action Plan targeting key

sources of Pollutions has been implemented during the winters of 2017-18

and 2018-19. These short term l.neasures during smog cpisodes including

shutting down power plant, industrial units, ban on construction, ban on brick

kiln, action on waste burning and construction mechani:zed cleaning of road

dust. Further, the construction work stopped from tjme [o time due to ordcr

passed by the authorities and the comp)ainants were duly informed by the

answering respondent.

16. That after completion ofthe construction work ofthe project vide letter dated

03.04.2018 the respondent applied for grant ofoccupation certificate with the

Director, Town and Country Planning, IIaryana, in respcct ofTower 2 and ll of
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the Project. No legal possession of the flat cannot be offered or delivered to

the complainant prior to the issuance of the occupation certificate by the

competent authorities. The grant of the occupation certificate as on date is

under consideration at the office ofthe competent authority and the company

is hopeful that it will soon get the certificate of occupation from the competent

authority.

17. That the circumstance enumerated in para no. 8 to 9 amounts to the l.'orce

Majeure as set out in the frllA. I.lence, the respondent cannot be held liable for

delay in handing over the possession of the flat.

18. That delay in delivery of possession is on account of reasons that cannot be

attributed to the respondent herein. it is not out of place to mention here that

FBA provides that in case the developer/respondent delays in delivery of flat

for reasons not attributable to the developer/respondent, then the

developer/respondent shall be entitled to extension of time for delivery ofthe

flar.

19. It may not be out of place to submit that the statement c,f objects and reason

so the RERA inter-alia is an attempt to balance the interests of consumers and

promoters by imposing certain responsibilities on both It is submitted that

the complainants have never been at all aggrieved and do have never been at

all aggrieved and do not fall under the definition of aggrieved person, but still

by filing such false, frivolous and vexatious complaint, the complainants are

not only harassing the respondent company to succumb to their illegal

demand, but by filing such false complaint, thev are nrislcading the Hon'ble

Authority.

20. Copies of a1l the relevant documents have been liled and placed on record.

Their authenticity is not in dispute. Hence, thc complainr can be decided on

the basis of those undisputed documents and submissions oral as well as

written (fi1ed by the complainant) made by the parties.

Page 6 of14
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E. Iurisdiction ofthe authority

21. The authority observes that it has tcrritorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction
22. As per notification no. 1. /92 /201,7 -tT Cp dated 1,4.t2.2017 issued byTown

and Country Planning Department, Haryana, the jurisdiction of Haryana Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. In the present case, the project in question is situated within

the planning area of Gurugran] district. 'l'hcrcforc, rhis authority has

complete territorial jurjsdiction to dcal with thc prcscnt complajnt.

E. II Subiect-matter iurisdiction
Section 11(4)(a) of the Act, 2016 provides thar rhc promorer shall be

responsible to the allottees as per agreement for sale. Section 11[a)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsiblefor all obligqtions, responsibilities ond functions
under the provisions of this Act or the rules and rcgulotions made
thereunder or to the ollottees as per the ogreement Jor sole, or to
the ossociotion oJ allotLees, as the cure nlay bc, ttll Lhe conveyance
of all the apartments, plots or buildings, os Lhe cose noy be, to the' ollottees, or the common areas to the ossociation of allottees or the
competent authority, as the case moy be;

Section i4-Functions of the Authority:

344 of the Act provides to ensure complionce of the obligations
cast upon the promoters, the allottees and the reol estate ogents
under this Act ond the rules ond regulations mode thereunder_

24. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promotcr leaving asidc compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

Complarnt No. 1904 of 2027
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25. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the iudgement passed

by the Hon'ble Apex Court in cases of Newtech promoters and Developers

Private Limited Vs State of It.P. and Ors." Z0ZL-2022(1) RCR(C), 3S7 &

M/s Sana Realtors Private Limited & other Vs llnion of Indio & others SLp

(Civil) No. 73005 of 2020 decided on 72.05.2022 and wherein it was held

as under:

"86. From the scheme of the Act oJwhich a detoiled ret'erence hqs been
mode and toking note of power of adjudicotion detineated with the
regulatory authoriq) and odjudicating officer, whot finally culls out is
thot alLhough the Acl indicqtes the distinct expressions like refund',

. 'interest', 'penolty' and 'compensation', a conjoint reading of Sections
1B ond 19 clearly moniJbsts hatwhen it comes Lo refund t)fthe omount,
and interest on the reftfid omount, or directing poyment of interest for
delayed delivery ol possesston, or penulty 0nd inLeta5L lhereon, it is the
regulatory outhority which hos the potrer to exomine and determine
the outcome oJ a complatnt. At the some time, when it comes to o
question ofseeking the relieJ oJ adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the odjudicoting oflcer
exclusively has the power to deternine, keeping in view the collective
reading of Section 71 read with Section 72 of Lhe Act. i/ th t adjud ication
under Sections 12, 14, 18 and 19 other than compensation os
envisaged, ifextended to the adjudicqting olficer as proyed that, in our
view, may intend to expand the ambit and scope of the powers ond
Iunctions ofthe adjudicating offrcer under Section Z1 qnd thot would
be against the mandate of the Act 2016,"

26. Hence, in view of the authoritalive pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint sceking rcfuncl ol thc amount and intcrest on the

refund amount.

G. Findings on the reliefsought by the complainant.

i. Direct the respondent to refund the entire amount paid by the

complainant along with prescribed rate of interest.

27. In the present complaint, the complainants intend to withdraw from the

' project and are seeking return ofthe amount paid by them in respect of

Page I of 14
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subject unit along with interest at the prescribed rate as provided under

section 18[1) of the Act. Sec. 18[1] of the Act is rcproduced below for

ready reference.

"section 78: - Return of amount ond compensqtion
1B(1). lfthe promoter fails to complete or is unable to give possession of
on apartment, plot, or building--
(d) in occorclonce \rith the terms ol the qgreementfor sole or, os the cose

may be, duly completecl by the dote spectlied Lherein) or
(b) due to discontinuance of his busrresr os d developer on account of

suspension or revocotion aI the ret]i\lroLton under Lhis Act or Jor ony
other reason,

he shall be liable on demand to Lhe allottees, in case Lhe allottee
wishes to withdraw from the project, without preiudice to ony other
remedy available, to return the amount received by him in respect
ofthat apartment, plot, building, qs the case moy be, with interest
at such rate as may be prescribed in this behalf including
compensation in the monner os provided under this Act:
Provided that where an allottee does not tntend to withdrow from the
project, he shall be paid, by the promoter, interest for .'very month of
delay, till the handing over of the possession, ot such rate qs may be
prescribed."
(Emphasis supplied)

As per clause 8 ofthe flat buyer agrecment dated 31.05.2016 provides

for handing over of possession and is reproduccd b€,low:

8.1 Time of handing over the possession

Subject to terms oJ this clause ond subject to the Vendee(s)
having complied with all the terms and conditions of this
Agreement and not being in default under ony of the provisions
of this Agreement and complied with all provisions, formalities,
documentation etc, qs prescribed by the Vendo., the Vendor
proposes to handover the possession of the Flatwithin q period
of 36 months from the date of signing of this Agreement. The
Vendee agrees and understands thqt the vendor shall be

. entitled to q grqce period of 90 doys, qt'ter the expiry ol 36
months for opplyino and obteininll occupation certit'icote in
respect of the GraLtp HousiDg Cctt|plex.

Due date of handing over possession and admissibility of grace

period: As per clause 8 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe

of 36 months from the date of signing of the agreement. Further there

Page 9 of14
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is a grace period of 90 days for applying and obtaining occupation

certificate. It is a matter of lnct that thc rcspondent has not completed

the project in which the allotted unit is situated and has not obtained

the occupation certificate within 36 months from the date ofagreement.

Accordingly, in the present case the grace period of 90 days is not

allowed.

30. Admissibility of refund along with prescribed rate of interest: .fhe

'i complainants are seeking refund the amount paid by them at the
I prescribed rate interest. However, the allottees intend to withdraw

from the project and is seeking refund of the amount paid by them in

respect of the subject unit with intercst at prcscribed rate as provided

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate oI interest- lproviso to section 72, section 78
and sub-section (4) qnd subsection (7) ofsection 191
(1) I;or the purpose of proviso to section 12; section 18; ond sub-

31,

sections [4) and [7) of section 19, the "interest at the rote
prescribed" shall be the State Bonk of lndia high(..st marginal cost
oflending rate +20k.:

Provided that in cqse the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be reploced by such
benchmork lending rotes which the Stote Bonk of tndio may Jix

liom time to tiile lor lcnding Lo the qenefttl puhlic.
'Ihe legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the, prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of lndia i.e.,32.

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 10.11,.2023 is 8.75o/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending ra fe +2o/o i.e., 1O.75o/o.
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3. On consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention of the provisions of the Act. By virtue of clause 8 of

the flatbuyer's agreement executed between the parties on 31.05.2016,

the possession of the subject unit was to be delivered within a period of

36 months from the date of execution of buyer's agreement which

comes out to be 31.05.2019. As far as grace period is concerned, the

same is not allowed for the reasons quoted above.

34. Keeping in view the fact that the allottee/complainant wishes to

withdraw from the project and demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the plot in

accordance with the terms of agreemcnt for sale or duly completed by

the date specified therein. The matter is covered under section 18( 1J of

the Act of 2016.

35. The due date of possession as per agreement for sale as mentioned in

the table above is

and 22 days on the date of filing of the complaint. The authority has

further, observes that even after a passage of more than 7 years (from

the date of BBA till dateJ neither the construction is complete nor the

offer ofpossession ofthe allotled unit has bcen made to the allottee by

the respondent/promoter. 'l'hc' authority is ol'thc view that thc allottec

cannot be expected to wait endlessly for taking possession of the unit

which is allotted to them and for which they have paid a considerable

amount ofmoney towards the sale consideration. Further, the authority

observes that there is no document place on record from which it can

bd ascertained that whether the respondent has applied for occupation

3

Page 11 of 14



ffiHAREBA
*@-eunuenntil Complaint No. 1904 of 2027

certificate/part occupation certjtjcate or what is the status of

construction of the proiect. ln view of the above-mentioned fact, the

allottees intend to withdraw from the project and is well within the

right to do the same in view of section 18(1) of rhe Act, 2016.

36. Moreover, the occupation certificate/completion certificate of the

proiect where the unit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees

cannot be expected to wait endlessly for taking possession of the

' allotted unit and fbr which he has paid a considerable amount towards

the sale consideration and as observed by t]on'ble Supreme Court of

India in lreo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors.,

civil appeal no, 5785 o12079, decided on 11.07.2027

".... The occupation certifrcote is not availoble even os .'n date, whtch
clearly amounts to defciency of service. The qllottees cannot be

made to wait indefnitely for possession of the opartments ollotted
to them, nor can they be bound to toke the opartments in phase 1

of the project......."

37. Further in the iudgement of the Hon'ble Suprenre Court of lndia in the

cases ofNerar'tech Promoters ond Developers Private Limited Vs State

ol U.P. and Ors. (supra) reiteroted in case of M/s Sana Realtors

Private Limited & other Vs Union of India & others SLP (Civil) No.

73005 of2020 decided on 12.05.20 2 2. it was observed

25. The unqualifred right of the allottee to seek refund referred lJnder
Section 1B(1)(o) and Section 19(4) of the Act is not dependent on ony
contingencies or stipulations thereof. lt appeqrs that the legisloture
has consciously provided this right of refund on demand os on

unconclitionol absolute right to the dllottee, if the promoter t'ails to
give possession ol the opartment, pktL or huilclinq wtthin the time
stipulated under the Lenn5 of Llle oqt eeilet)L t'ulut lless af unJoreseen

events or stoy ordets of the Coutt/] rib u tlu l, whtch is tn eiLher way not
attributqble to the allottee/home buyer, Lhe promoter is under un
obligotion to refund the omount on demontl with interest ot the rote
prescribecl by the State Government incluLlinq cctmpensauon in the
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manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall l)e entitled for
interest for the period ofdelay Lill hqnding over possession at the rate
prescribed."

The promoter is responsible for all obligations, r€,sponsibilities, and

functions under the provisions of thc Act of ZO16, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)[aJ. The promoter has failed to complete or unable

to give possession ofthe unit in accordancc with the terms ofagreement

for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the allottee, as the allottee wishes to withdraw

from the project, without prejudice to any other remedy available, to

return the amount received by him in rcspect of the unjt with interest

at such rate as may be prescribcd.

Accordingly, the non-compliance of the mandate contained in section

11[4) (a] read with section 1 B(11 of the Acr on rhe part of rhe respondcnr

is established. As such, the complainants are entitled to refund of the

entire amount paid by him at the prescribed rate of interest i.e., @

L0.750/o p.a. (the State Bank of India highest marginal cost of lending

rate (MCLR) applicable as on date +20/a) as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Developrnent) Rules, 2017

from the date of each payment till the actual dat,: of refund of the

amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

H. Directions ofthe authority

40. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34[0:

ffiHARERA
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38.

39.
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Dated: 10.11.2023
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4t.

42.

q
,/ Member

Haryana Real Estate Regulatory Authoriry, Gurugram

HARER.
GURUGRAII

The respondent is directed to refund the entire amount of

140,23,125/- paid by the complainanrs along with prescribed rate of

interest @ 10.7570 p.a. as prescribed under rule 15 ofthe Haryana Real

Estate (Regulation and Development Rules, 2017J from the date ofeach

payment till the actual date of realization ofthe amount.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

Out of the total amount so assessed, the amount paid by the financial

institution/payee be refunded first in the account of the Financial

institution and the balance amount along with interest if any, be

refunded to the complainant-allottees.
W
r.({tq.rqi

"& rf"ia t: ii
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Complaint stands disposed of.

File be consigned to registry.


