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HARYANA REAL ESTATE REGULATORY

AUTHORI'I'Y, GURUGRAM
BEFORE THE

Complaint no. :

Complaint iiled on :

Date ofdecision i

1677 of 2022
2A.O4.2022
t6.71.2023

1. The present complaint has been filed by the complainant/allottee under

section 31 of the ReAl Estate ((LUulation and Development) Act, 2016

[in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 [in short, the Rules) for

violation ofsection 11(aXaJ ofthe act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision ofthe act or the rules

and regulations made there t,rJer' or to the allottee as per the

agreement for sale executed intc, se.

Unit and proiect related details

fasmeet Singh
R/O: - 219, Shivalik City, S.a.S. N ag ar, Sector 127,

Landran Road, Kharar, Punji "-r+0301
Complainant

Versus

Shree Vardhman Infraheights Pvl Ltd.,

302, 3.d floor, lndraprakaih Building 21-

Barakhamba Road, New Delhi - 110001 Respondent

Shri Viiav Kumar G

APPEARANCE:
Complainant

ORDER

Complainant in person with Sh. Sushank

Upadhava, Advocate
RespondentSh. Gaurav Rawat Advocate

(\/^
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2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

S.No. Heads Information

1. Name and Iocation ofthe
project

"Shree Vardhman Victoria", village
Badshapur, Sector-70, Gurugram

2. Project area 10.9687 acres

3. Nature ofthe project Group housing colony

4. DTCP license no. and validity
status

'10{6f 2010 dated 30.11.2010 valid
tlpto 29.11.2020

5. Dial Softek Pvt. Ltd. and others

6. RERA registered/ not
registered and validity status

Registered

Registered vide no.70 of 2017
dated 18.08.2 017

Valid upto 31.12.2020

7. Unit no. 906, tower-H

8. Unit admeasuring 1300 sq. ft,

9. Date offlat buyer's
agreement

06.09.2073

10. Payment plan

11. Total consideration Rs-698a,000/-

(Basic price ofthe unit-page 18 of
reply)

Rs.87,34,881/- (page 89A ofreplyJ

72. Total amount paid by the
complainant

Rs. 79 ,67 ,665 / -

fconfirmed by both the parties during
proceeding dated 2 0.07.2023')

13. Possession clause 14(a) The construction ofthe flat is
likely to be completed within a period
of40 months ofcommencement of
construction of the particular tower/
block in which the subiect flat is

Page 2 of 20
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B. Facts ofthe complaint

That in the year 10L2, the respondent through its directors and

officials represented to the complainant that respondent is developing

a residential pro.iect in the name of Shree Vardhman Victoria situated

at Village Badshahpur, Sector-70, Gurgaon, Haryana. The respondent

through its directors and officials also represented at that time that the

said residential project would be clubbed with all the modern facilities

and amenities and possession of the said flat would be handed over

within a period of 40 months.

That on the basis of the representations and promises made by the

respondent through its directors and officials, the complainant booked

I.

II.

located with a grace period of 6
months, on receipt ofsanction ofthe
building plans/ revised plans and all
other approvals subiect to force
majeure including any restrains/
restrictions from any authorities, non-
availability of building materials or
dispute with construction agency/
workforce and circumstances beyond
the control ofcompanyand subject to
timely payments by the buyer(s) in the
said complex.

(Emphasis supplied)

13.10.2014 (as stated by respondenr al
pag6 8SA ofreply)

@a
i.e., 13.08.2018

[C4iculated from the date of
commencement of construction)

74. Date of commencement of
construction

15. Due date of delivery of
possession

16. Occupation certificate 73:07.2022 (page 1 55-157 of repty)

17. 0ffer ofpossession 74,07.2022 (page 42 of CRA)

18. Grace period utilization Grace period is allowed in the present
complaint.
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a residential flat no.906, tower-H in the project Shree Vardhman

Victoria situated at Village Badshahpur, Sector-70, Gurgaon, Haryana,

admeasuring 1300 sq. ft. comprising of 2 bed room, 2 toilets, one

drawing-cum-dining room, one study room, one kitchen and balconies

with the respondent. The basic sale price ofthe said residential flat was

agreed at Rs.69,94,000/- @ Rs.5,380/- per sq.ft. alongwith the

additional charges i.e., Rs.1,25,000/- as membership fee for

recreational club, Rs.1,50,000/- for car parking, Rs 3,90,000/- as

(@Rs.300 per sq. ft. I for EDC + IDC per sq. Ft. Rs.2,60,000/-(@

Rs.200per sq. Ft.J as EEC/FFC. ih" iry."nt is ro be made by rhe

complainant as per the construction link plan.

ln this regard, a buyer agreement dated 06.09.2013 was also signed

and executed between the complainaiit and the respondent wherein it

was inter-alia recorded that the complainant had already paid an

advance payment of Rs.24,47,900/-. As per the terms and conditions

of the said agreement the construcHon of the said flat was to be

completed within a period of40 months along with a grace period of6

months and within that stipulated time the respondent has to hand

over the possessionqfthe said residential flat to the complainant.

That the total basic sale price of Rs.69,94,000/-against which the

complainant has paid an amount of Rs.79,67,665 /-which is equivalent

to almost L14olo ofthe basic sale price and also respondent is liable to

pay the interest thereupon @ 8.750/o p.a. from the date of respective

payments which comes to Rs.47,22,438/- calculated upto the date of

filing of the present complaint i.e. 71.04.2022 and future interest till

the payment is made.

That the respondent literally failed to complete the aforesaid project

within a stipulated time and till date the construction of the said

IV.
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project is not completed arrd tll.. l;ossession of the said residential flat
has not been handed over to th; complainant as per the agreed terms
mentioned herein above.

VI. That the complainant have been requesting the respondent from time
to time to hand over the possession of the said residential flat,

officials that they would

hand over the possession.

however, every time it is being said to the complainant by the
respondent through its dir.ectors and

complete the said proiect very soon and

However, all the said promises and representations made by the

respondent through its directors and..bfficials turned out to be false

and till date the respondent has failed to hand over the possession of
the said residential flat to the complainant.

VIl. That the respondent through its directors and officials have cheated

and defrauded the complainant by taking huge money of
Rs.79,67,665/- by making false representation that the respondent

would hand over the possession of the said residential flat to the

complainant within a period of 40 months. However, about 10 years

have passed and till date the respondent not handed over the

possession of the said residential flat to the complainant. The

respondent through its directors and officials sent a letter dated

14.01.2020 to the complainant mentioning therein that the possession

of tower-H as aforesaid would be handed over to the complainant by
the end of June, 2020, however, the said letter also turned out to be

false and even till date the respondent has not handed over the
possession of the said residential flat to the complainant. Similar

communication vide email dated i,7.O9.ZOZ| was sent inter_alia

stating therein that the occupation certificate of the project would be

V
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issued in a month or tlvo however the said promise also turned false

and even till date possessior. r,-s ,rot been offer to the complainant.

VIII. That the complainant sent legal notice dated 01.02.2022 to the

respondent through its counsel by speed post and email which was

duly served upon the respondent. However the respondent neither

adhered the legal demands oi the complainant nor to reply the said

legal notice.

Relief sought by the complainant:

The complainant has sought tbllowing relief(s):

t. Direct the respondent to refund the entire amount paid by the

complainant along with prescribed rate of interest from the date of

respective deposits till its actual realisation in accordance with the

provisions of the Act;

o But vide order daleri '.,.0.07.2023, the counsel for the

complainant stated rhat irc wishes to continue in the project and

seeks possession ofthe unit alongwith delay possession charges

at the prescribed rate and requested to file an application for

amending the relief and counsel for the respondent assured to

supply account statelnent after adjusting delayed possession

charges at the prescribed rate of interest from the due date of

possession till offer' of t,ossession plus two months and no

charges shall be dem;rnriOJ/levied which are not part of BBA.

o On 07.08.2023, the counsel for the complainant filed an

application in the Authority for amendment of relief which is

from refund to possession and delayed possession charges and

subsequently vide proceeding dated 76.11.2023, the application

was allowed.

Complaint No. 1677 of 2022
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3.
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D.

4.

Reply by the respondent

The present complaint filed under Section 31 of the Real Estate ,,RERA

Act" is not maintainable under the said provision. The respondent has

not violated any of the provisions of the Act. As per rule 2g(1) [aJ of

Rules, a complaint under section 31 ofAct can be filed for any alleged

violation or contravention of the provisions of the Act after such

violation and/or contravention has been established after an enquiry

made by the Authority under Section 35 of Act. In the present case no

violation/contravention has bqqo.e5Elii15h96 by the Authority under

Section 35 ofAct and as sucly thg_,complaint is Iiable to be dismissed.

The complainant has sought reli.efs under section 18 of the Act, but the

said section is not applicable in the facts ofthe present case and as such,

the complaint desenes to be dismissed. It is submitted that the

operation of Section 18 is not retrospective in nature and the same

cannot be applied to the transactions which were entered prior to the

Act came into force. The complaint as such cannot be adjudicated under

the provisions of Act

That the expression "agreement to sell,,occurring in Section 1g[1J(a)

ofthe RERA Act coveis within its folds only those agreements to sell that

have been executed after RERA Act came into force and the FBA

executed in the present case is not covered under the said expression,

the same having been executed prior to the date the Act came into force.

It is submitted without prejudice to above ob.iection, in case of

t to sell executed prior to RERA coming into force, the dates

5.

6.

7.

agreemen

V
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for delivery ofpossession committed therein cannot be taken as trigger

point for invocation ofSection 1B ofthe Act. When the parties executed

such agreements, section 1g was not in picture and as such the drastic

consequences provided under section 1g cannot be applied in the event

of breach of committed date for possession given in such agreements.

On this ground also, the present complaint is not maintainable.

That the buyer's agreement executed in the present case did not provide

any definite date or time frameijol 
ll..4ngl,llg over of possession of the flat

to the complainant and on.tbii.grbUrd ,lor", the refund and/or

compensation and/or interest cannqt sought under RERA Act. Even

clause 14 (aJ of the {'BA merely provided a tentative/estimated period

for completion of construction of the Rat and filing of application for

Occupancy Certificate with the concerned Authority. After completion

ofconstruction, the respondent was to make an application for grant of

occupation certificate (OC) and after obtaining the OC, the possession of

the flat was to be handed over.

The relief sought bythe complainant is in direct conflict with the terms

and conditions of the btyer,s agreement and on this ground alone, the

complaint deserves to be dismissed. The complainant cannot be allowed

to seek any relief which is in conflict with the said terms and conditions

of the buyer's agreement. It is submitted that delivery of possession by

a specified date was not essence of the buyer,s agreement and the

complainant was aware that the delay in completion of construction

beyond the tentative time given in the contract was possible. Even the

Complaint No. 1677 of2022

8.

9.

V
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buyer's agreement contain provisions for grant of compensation in the

event ofdelay. As such, it is submitted u/ithout prejudice that the alleged

delay on part of respondent in delivery of possession, even if assumed

to have occurred, cannot entitle the complainant to ignore the agreed

contractual terms and to seek interest and/or compensation on any

other basis. It is submitted without prejudice thar the alleged delay in

delivery ofpossession, even if assumed to have occurred, cannot entitle

the complaint to rescind the biryer's agreement under the contractual

terms or in law. It is submitt$... that issue of grant of

interest/compensation for the,lgqs ocqllonea aue to Ureach committed

by one party of the contract is squarely governed by the provisions of

section 73 and 74 ofthe ContractAct, 1872 and no compensation can be

granted de-hors the, said sections on any ground whatsoever. A
I

combined reading of the said sections makes it amply clear that if the

compensation is provided in the contract itsell then the party

complaining the breech is entitled to recover from the defaulting parry

only a reasonable lcompensation not exieeding the compensation

prescribed in the contract and that too upon.proving the actual loss and

injury due to such breach/default. 0n this ground, the compensation, if

at all to be granted to the complainant, cannot exceed the compensation

provided in the contract itself.

Copies of all the relevant documents have been duly filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and

submissions made by the parties.

10.

Page 9 of20
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E. Jurisdiction ofthe authority
11. The authority obseryes that it has territorial as well as subiect matter

iurisdiction to adiudicate the present complaint for the reasons given
below.

E.I Territorial iurisdiction
12. As per notification no. l/gZ/20L7-lTCp dared 74.t2.2017 issued by

Town and Country planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in quesfion is situated iryithin the planning area of Gurugram

District. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E.ll Subiect maner iurisdiction

13. The Section 11(4)(aJ ofthe Act, Z016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section 11[4J (aJ

is reproduced as hereunder:

Section tt(4)(a)
Be responsible lor all obligotions, responsibilities ond
functions under the provisioni ofthis Act or the rules and
regulafrons mode thereunder or to the ollotlees as oer
the agreement for sole, or to the association ofollottees,
os the case msy.be,.ti the conveyance of all the
aportmgnts, plots or building, as the case moy be, to the
qllottees, or the common oreas to the ossociation of
allottees or the competent authority, os the case moy bi;

Section 34-Functions of the Authorit /:
34(l) of the Act provides to ensure complionce of the
obligqtions cast upon the promoter, the a ottees a;d the
reql estqte agents under this Act ond the rules ond
regu lations made therc u n d er.

So, in view of the provisions of the act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

74.

Page 10 of 20
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Findings on the obiections raised by the respondent
F.I Obiection regarding iurisdiction of authority w,r.t. buyer,s
agreement executed prior to coming into force ofthe Act
The contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation or rights of the parties inter-se

in accordance with the flat buyer's agreement executed between the

parties and no agreement for sale as refgrred to under the provisions of

the act or the said rules has been executed inter se parties. The authorify

is of the view that the act nowhere pravides, nor can be so construed,

that all previous agreeryelts will-:be.r-e..written after coming into force
_,i.;i,- ,.r , \ a.,,,, _,r

ofthe act. Therefore,,the provisiq4s oftl!; act, rxles and agreement have

to be read and int€rpreted harmoniously. However, if the act has

provided for dealing with certain specific provisions/situation in a

specific/particular miirner, then that iituation will be dealt with in

accordance with the act and the rules after the date of coming into force

of the act and the rules. Numerous provisions of the act save the

provisions ofthe agreements made between the buyers and sellers. The

said contention has been upheld in the Iandmark judgment of

Neelkamal Realtors Suburban PvL Ltd. Ys. llOI and others. (W.p 27 37

of 2077) decided on 06.12.2077 which provides as under:

"119. Under the provisions of Section 18, the delay in honding over
the possession would be counted from the dqte mentioned in
the ogreement for sale entered into by the promoter and the
allottee prior to its reglstration under REM. lJnder the
provisions of REP.1., the promoter is given o faciliE to revise the
dqte of completion of project and declare the sqme under
Section 4, The REM does not contemplote rewriting of
contract between the Jlat purchoser and the promoter,..,.

122. We have olready discussed thot obove stated provisions of the
REF,4 ore not retrospective in noture, They may to some extent

ffiHAI]EIA
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F.

15.
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be having a retroactive or quasi retroqctive effect but then on
th(lt ground the vqlidity oI the provisions of REpt/, cannot be
chollenged. The Parliament is competent enough to legislote
law having retrospective or retroactive eJfect. A lqw can be
even lramed to alfect subsisting / existing contractuql rights
between the parties in the larger public interest We do not
have any doubt in our mind that the REM hos been framed in
the larger public interest after a thorough study ond discussion
made atthe highestlevel by the Stonding Committee ond Select
Committee, which submitted its detailed reports."

16. Further, in appeal no. !73 of 20i.9 titled as Magic Eye Developer pvt.

Ltd. Vs. lshwer Singh Dohiya, in ordet dated U.72.2079 the Haryana

Real Estate Appellate Tribunal observed- as under

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion thqt the proyisions of the Act are quasi
retroactive to some extent in operation ond will be applicable

into operotion of the Act where the transaction ore still in the
process of completion. Hence in case of delqy in the
offer/delivery of possession os per the terms oncl conditions of
the agreement for sale the ollottee shall be entitled to the
interest/delayed possession ciorges.on the reosonable rqte of
interest os provided in Rule 15 of the rules ond one sided, unfoir
and unreasonoble rate of compensation mentioned in the
agreementfor sole is liable to be ignored."

The agreements are sacrosanct save and except for the provisions which

have been abrogateh by the act itself. Further, it is noted that the

builder-buyer agreements have been executed in the manner that there

is no scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is ofthe view that the charges payable

under various heads shall be payable as per the agreed terms and

conditions of the agreement subrect to the condition that the same are

in accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention ofany

other Act, rules, statutes, instructions, directions issued thereunder and

are not unreasonable or exorbitant in nature. Hence, in light of the

L7,
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above-mentioned reasons, the contention of the respondent w.r.t.

.iurisdiction stands reiected.

G. Findings on the relief sought by the complainant,
G.l Direct the respondent to deliver the possession of the allotted unit
and pay the delay possession charges along with prescdbed rate of
interest

18. The complainant intends to continue with the proiect and is seeking

delay possession charges as provided under the proviso to section 1g(1J

ofthe Act. Sec. 1B[1) proviso reads as under:-

"Section 7& - Return of amount and compensstion

1B(1). lf the promoter foils to complete or is unoble to give
possession ofon opqrtment, ploC or building, -
Provided thoi where in oiloieeioes iot intend to withdraw

lrom the pioject, he shall be paith by the promoter, interest for
every month ofdelay, tillthe honding over olthe possession, ot
such rate as may be prescribed".

19. Clause 14(al of the flirt buyer's agreement, provides for handing over

possession and the sagre is reproduced helowl
14(a) The construction oI the ltot is likely to be completed
within a period of 40 months oI commencement of
construction of the particulat tower/ block in which the
subject llat is located with a grace period of 6 months, on
receipt ofsanction of the. birildit\g plani/ revised plans and oll
other opprovals subject to force ryajeure including ony
restrains/ restrictions from any authorities, non-ova llability of
building materiols or dispute with construction agency/
workforce and circumstances beyond the control of compony
and subject to timely payments by the buyer(s) in the said
complex

20. The Authority has gone through the possession clause of the agreement.

At the outset, it is relevant to comment on the pre-set possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions ofthis agreement and the complainant not being

in default under any provision of this agreement and in compliance with

A all provisions, formalities and documentation as prescribed by thetd ./lv
Page 13 of 20



*HARERA
S-eunuennlrr

Complaint No. 1677 of 2022

promoter. The drafting of this clause and incorporation of such

conditions is notonlyvague and uncertain but so heavily loaded in favour

of the promoter and against the allottee that even a single default by the

allottee in fulfilling formalities and documentations etc. as prescribed by

the promoter may make the possession clause irrelevant for the purpose

of allottee and the commitment date for handing over possession Ioses

its meaning.

21. The buyer's agreement is a pivotal legal document which should ensure

that the rights and liabilities. of 
.both 

builder/promoter and

buyer/allottee are protected candidly. The buyer agreement lays down

the terms that govern the sale of differenq kinds of properties like

residential, commercials etc. between th-e builder and the buyer. It is in

the interest ofboth the parties to have a well-drafted buyer's agreement

which would thereby protect the rights ofboth the builder and buyer in

the unfortunate event qfa.disputd th:at riiay arise. It should be drafted in

the simple and unambiguous language ivhich may be understood by a

common man with an ordinary educational background. It should

contain a provision with regard to stipulated time of delivery of

possession of the uniq plot or building, as thercase may be and the right

ofthe buyer/allottee ih case ofdelay in possession ofthe unit.

22. Admissibility ofgrace period: The respondent promoter has proposed

to handover the possession of the unit within a period of 40 months of

commencement of construction of the particular tower/block in which

the subject flat is located and has sought further extension of a period of

6 months, on receipt of sanction ofthe building plans/revised plans and

all other approvals subject to force majeure including any

restrains/restrictions from any authorities, non-availability of building

Page 14 of 20
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materials or dispute with construction agency/workforce and

circumstances beyond the control of company and subject to timely

payments by the buyer(s) in the said complex. It may be stated that

asking for the extension of time in completing the construction is not a

statutory right nor has it been provided in the rules. This is a concept

which has been evolved by the promoters themselves and now it has

become a very common practice to enter such a clause in the agreement

executed between the promoter and the allottee. In the present case, the

said extension of6 months on account ofgrace period is not incidental to

happening of any particular event/circumstances. They have been

certain circumstances beyond the control of respondent on account of

which extension has been asked by the respondent. In view of present

situation and to balance the rights of both the parties, the Authority is of

considered view that grace period of 6 months to be allowed to the

promoter. Therefore, the due date of possession comes out to be

13.08.2018. But is pertinent to mention herein that no period over and

above the grace period of six months shall be given to rhe promoter.

23. Admissibility of delay possession charges at prescribed rate of

interest The complainant is seeking delay possession charges at the

prescribed rate, proviso to section 18 provides that where an allottee

does not intend to withdraw from the proiect, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

fv
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Rule 75. Prescribed rqte of interest- [Proviso to section 72,
section 78 and sub.section (4) and subsection (7) ol seAion
7el
(7) For the purpose ofproviso ta section 12; section 18; and sub-

sections (4) ond (7) of section 19, the "interest at the rote
prescribed" shall be the State Bank of India highest marginal
cost oflending rate +20/4.:

Provided thqt in cose the State Bank of lndia marginol cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the Stqte Bank of lndia moy

Iix from time to time for lending to the general public.

24. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has aletermined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

25. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in shorr, MCLR) as on

date i.e., 16.17.2023 is 70.750/0. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +20/o i.e.,10.750/o.

26. The definition of term 'interest' as defined under section 2(za) ofthe acr

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be Iiable to pay the allottee, in case of default, The

relevant section is reproduced below:

"(za) "interest" means the rates of interest poyable by the promoter
or the allottee, os the case may be.

Explanation. -For the purpose of this clouse-
O the rate of interest chargeable from the allottee by the

promoter, in cose of default, shall be equol to the rate of

Complaint No. 1677 0f2022
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interestwhich the promoter shall be lioble to poy the qllottee,

in cose of default;

(i0 the interest payable by the promoter to the allotue sholl be

ftom the date the promoter received the amount or ony part
thereof till the date the qmount or part thereof and interest
thereon is refunded, ond the interest payoble by the a ottee
to the promoter shall be from the dqte the qllottee defqults in
pqyment to the promoter till the date it is paidi'

27. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10.75% by the respondent/promoter

which is the same as is being gfant:d to the complainant in case of

delayed possession charges. .t, ,: l,
28. On consideration of the document, ,rrilible on .ecord and submissions

made by both the parties.regarding contravention of provisions of the

Act, the authority is jatisfied that the rgspondent is in contravention of

the section 11(41(aJ irithe act by not handing over possession by the due

date as per the agreement. By virtue of clause 14[a) of the agreement

executed between the parties on 06.09.2013, the possession of the
\-rr? i\J

subiect flat was to be delivered wirhin stipulated time i.e., by 13.02.2018,

As far as grace period'is concerned;'the samejs allowed for the reasons

quoted above. Ther9fo5, the.due date of handing,over of possession

comes out to be 13.08.2018.

29. The respondent has obtained the occupation certificate on 73.07.2022.

Copies of the same have been placed on record. The authority is of the

considered view that there is delay on the part ofthe respondent to offer

physical possession of the allotted unit to the complainant as per the

terms and conditions of the buyer's agreement dated 05.09.2013

A gxecuted between the parties. It is the failure on part of the promoter tolN,/I v 
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fulfil its obligations and responsibilities as per the buyer's agreement

dated 06.09.2013 to hand over the possession within the stipulated

period.

30. Section 19[10) of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was

granted by the competent authority on 73.07.2022. The respondent

offered the possession ofthe unit.il:.qu.,l!,qon to the complainant only on

14.07.2022. So, it can be said tha! the aoinplainant came to know about

the occupation certificate only upon the date of offer of possession.

Therefore, in the interest of natural justice, the complainant should be

given 2 months' time from the date of offer of possession. This 2 months,

ofreasonable time is being given to the complainant keeping in mind that

even after intimation of possession practically he has to arrange a lot of

logistics and requisite documents including but not limited to inspection

of the completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable condition. It

is further clarified that the delay possession charges shall be payable

from the due date of possession i.e. 13.08.2018 till offer of possession

{14.07.2022) plus two months i.e., t4.09.2022. The complainant is

further directed to take possession of the allotted unit after clearing all

the dues within a period of Z months and failing which legal

consequences as per the provisions ofthe Act will follow.

\

l+

complaint No. 1677 of 2022
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Complaint No. 1677 of 2022

31. Accordingly, the non-compliance of the mandate contained in section

11(al (a) read with proviso to sedion 18(1) ofthe acr on the part ofthe

respondent is established. As such, the allottee shall be paid, by the

promoter, interest for every month of delay from due date of possession

i.e., 13.08.2018 till offer of possession i.e., 74.07.2022 plus two months

14.09.2022 at prescribed rate i.e.,10.750/o p.a. as per proviso to section

18[1J ofthe act read with rule 15 ofthe rules.

H. Directions of the authority .,,.,.. ,

32. Hence, the authority hereby passes.thii,order and issues the following

directions under section 37 ofthe act to ensure compliance ofobligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent is directed to pay delayed possession charges at the

prescribed rate of interest i.e.,10.750/o p.a. for every month of delay

on the amount paid by complainant to it from the due date of

li.

possession i.e., 13.08.2018 till offer of possession (14.07.2022) plus

two months i.e., 14.09.2022.

The respondent is directed to issue a revised account statement after

adiustment of delay possession charges as per above within 30 days

and thereafter the complainant is directed to pay outstanding dues, if
any, within next 30 days and the respondent shall handover the

possession of the allotted unit complete in all aspects as per

specifications ofbuyer's agreementwithin next 30 days and ifno dues

remain outstanding, the possession shall be handed over within four

weeks from date ofthis order.

The complainant is also directed to take possession of the allottedlll.
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33. Complaint stands

34. File be consigned

unit and pay outstanding dues, ifany, after ad.iustment of interest for
the delayed period.

iv. The arrears of such interest accrued from due date of possession till
its admissibility as per direction (i) above shall be paid by the
promoters to the allottee within a period of 90 days from date ofthis
order as per rule 16(21 ofthe rules.

v. The rate of interest chargeable from the allottee, in case of default
shall be charged at the prescribed rate i.e., 10.750lo by the
respondent/promoters which is the same rate of interest which the
promoters shall be liable to pay the allotteg in case of default i.e., the
delayed possession charges as per section 2(zal of the Act.

vi. The respondent shall not charge anything from the complainant
which is not the part ofbuyer,s agreement.

Complaint N o. 767 7 of 2 022

Gurugram

(Viiay Kumar Goyal)
l\4 c nt ber

Haryana

&t
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