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obligations, responsib ties functions as provided r the

provision of the Act or

the allottee as per the ;

Proiect and unit rela'

Ru and regulations made there or to

The particulars of the the amount of sale consi

amount paid by the t, date of proposed handing the

possession, delay peri

tabular form:

been detailed in the lowing
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d,ifa

igma", Sector 110,

.01.2011val

12 dated 20.06.2012val
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17 valid

17 valid

17 valid
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ii. 354 of 2Ot7 dated l7.1j^.
tilI30.09.2018.

iii.353 0f 2017 dated 20.11.2

till31.03.20L8.

iv. 346 of 2Ol7 dated 08.1

tiII31.08.2018.

for sale executed inter se.
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S. No Heads

1. Name and location of th

project

e

2. Nature of the project

3. Project area 15.6 acres

4. DTCP License

Name of the licenseE M/s Athena Infrastructure Priva

Name of the licenseb Varali properties

5. HRERA registerefl/ not
registered
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Complaint No. 7587

09.03.2013

(g.e.2t of complaint)

of execution

buyer's agreement

8-034 on 3'd floor, tower B

[pg.25 of complaint)

3400 sq. ft.

(pg.25 of complaint)

shall endeavor to complete

building

payable

by the

dues ond

date of the

i.e., 09,03.2013 + grace

months)

Grace period is allowed

Due date of

BSP- { 2,50,80,000/-

(pe.25 of complaint)

Basic sale cons

2.02.2023

<2,42,93,7291-

(As per applicant ledger dated

at pg. 45 of reply)

Total amount
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6.

7. Unit no.

8. Super Area

9. I 
Possession clause 

I

10.

tt.
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Facts of the comp

The complainants

complaint:

a. That the real

subject ma

Khusrupur, Di

have the ju

b. That the respond

business grou

housing p
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new housing pro

consumer that

them within the

dwelling unit to

complainantIs)

approvals from

selling the

em. ey also assured to the co ers like

they secured all the necessary nctions and

ction and
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Amountpaid by
complainant,

< 67 ,93,729 /-

Amount
IHFL

(As per loa

letter at
complaint)

. sancti

42 of

t2.L0.2021

(pg. 38 of reply)

03.L0.2022

(pg. 41 of reply)

per pro lity standards

nching and ad

ich is the

elivered to

submissio in the

Enigma",

at Sector 10, Pawala

Hon'ble uthority do

nt com t.

itself as a ethical

ents in ivering its

rd

d agreed

any

commits and promises to targeted

home will be completed and

initially in the agreement wh

app riate authorities for the
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completion of the

general.

That the responde

scenario looking at

India, especially in

delivery of comple
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which is directly

marketing plan
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timelines
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marketing
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not go through the hardship o

the respondent through i

ent done through various
,., . ::., ..:.j'

plainant(s) with an offer to in t and buy

of respondent, which the res ndent was
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Pawala Khusrupur, district

"said project"). The resp

t(s) that the respondent is ry ethical

eld of construction of resi ential and

se the complainant[s) would nvest in the

n they would deliver the ssion of

quality
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assured by the

complainant(s) th

necessary sanctio

concerned authori

project on time

respondent had als

of the said project

assured that the fl

issued to the compl
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to be true had
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That the respo
:

complainantIs)
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and promised by
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Relying upon th
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having super area

and for basic sa

project to be dev

and represented the co
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nden The respondent had further ured to the

t the dent has already secu all the

approvals from the app riate and

the

an

es for the development and compl on of said

th promised quality and speci ,tion. The

t materialsh the brochures and advertise
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one week of booking be made by
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e booking.
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o assured the same as as red by theassured the same as ass

rt[s), wherein it was categori lly assured

ent that they already have red all the
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sale said project and would allot
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e assu nces and believing them to true, the
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assured
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already taken the required necessary approvals and sanctions from the

concerned authorities and departments to develop and complete the

proposed project on the time as assured by the respondent.

Accordingly the complainant(s) had paid { 5,00,00 0 /- on 17 .12.2012 as

booking amount.

Thereafter, the comprlainant(s) requested the respondent to allot the

promised flat and to execute the required agreement fon the same,

however, the responclent ignored,the request of the complainant(s) and

did not execute the requirqd agreement for next 3 months. Upon the

regular follows up of the complainant(s), the respondent had executed

the flat buyer's agreement dated 09.03.2013 allotting the aforesaid flat

in favour of the complainant[s). The builder buyer agreement is having

terms and conditions in re$pect of the possession and delivery of the

aforesaid flat.

g. That thereafter, the respondent started raising the demand of money

/installments from the cotnplainant(s), which was duly paid by the

complainant(s) as per agreed timelines. The complainant(s) opted for

the subvention scheme j{intly with his family through Indiabulls

housing finance ltd i.e., associate company of the respondent on

21,.02.2013 for an amount { 1,75,00,000/-. That as per the claus e -21

of the said flat buyer's agreement dated 09.03.20L3, the respondent

had agreed and pronrised to complete the construction of the said flat

and deliver its possession w'ithin a period of 3 years with a grace period

of 6 months thereon from the date of the execution of flat buyer's

agreement.

Complaint No. 7587 Ff 2022

PageT of23
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i.

Complaint No. 75B7 tPf 2022

h. That the complainant[s) had paid the sale consideration to the

respondent for the said flat. As per the records of complainant[s), the

complainant(s) had already paid < 2,42,93,729/- towards the sale

consideration as on today to the respondent as demanded by it, time to

time and now nothing major is pending to be paid on the part of

complainant(s).

As per flat buyer's agreement dated 09.03.2013, the delivery of the

possession of said flat was pror;rised to be delivered by the respondent

within 3 years along-with the six months grace period i'e' by

09.09.2016. By committing delay in delivering the possession of the

aforesaid flat respondent ilras violated the terms and conditions of the

flat buyer's agreement and promises made at the time of booking of

said flat.

That the cause of action accrued in favor of the complainant(sJ arrd

against the respondent on 1,7.L2.20L2, when the complainant[s) had

booked the said flat and it further arose when respondent failed

/neglected to deliver the said flat on the agreed date. The cause of

action is continuirrg and is still subsisting on day-to-day basis as the

respondent has stilt not paid the interest for making delay in delivery

of possession of i4ia nat aS agreed.

k. That the complainant[s) further declares that the matter regarding

which the present complaint has been made is not pending before any

court of law and any other authority or any other tribunal on the subject

matter.

Relief sought by the $ompla{nants: 'C.

4. The complainants havp soughf following relief(s):
Page 8 of23
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a. Direct the respondent to pay interest at applicable rate on account

of delay in offering possession on < 2,42,93,729 /- towards the sale

consideration paid by the complainants as sale consideration of the

said flat from the clate of payment till the date of delivery of

possession.

5. On the date of hearing, the authority explained to the respondent/

promoters about the contraventions as alleged to have been committed

in relation to section 11(+) [a) of thi Act to plead guilty or not to plead

. Reply by the respondent.

of written reply made the following

D

6. The respondent by

a. That the instant compliant filed by the complainants is outside the

purview of the Hon'ble Authority, since the complainants looking

into the financial r,fiability of the project and its future rlronetary

benefits willingly']apd 0d'the reSpondent and ap$lied for

provisional reservation of d group housing apartment in the project,

and in return therqof the airswering respondent accepting the said

request of the complainanfs provisionally allotted them a unit no.

8034, situated on the 03.dFloor of Tower B, having and approximate

super area of 3400 sq. ft. [hereinafter referred to as'Subiect Unit').

b. That the complainants post understanding the terms & conditions

of the buyer's agreement voluntarily executed a flat buyer

agreement (hereinafter referred as "FBA") with the respondent on

09.03.2013. It is submitted that as per the FBA f agreement duly

executed between the cornplainants and the respondent, it was

Page 9 of23
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specifically agreed

respect to the p

same shall be ad

detailed in the

c. Thus in view of ab

the dispute, if any,

said duly executed

dispute, if any,

complainants are

invoking the juri

cause of action

the respondent.

to entertain the
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on the very same

d. That the compl

"subvention sche

a home loan fo?

towards the su

dated 1L.03.2013

e. That as per the

offer of possessio
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their monthly E
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tin eventuality of any dispute, if ny, with

isional unit booked by the comPlai nts, the

udi through arbitration mec ism as

t.

Secti n 49 of FBA, it is humbly submi that,

the parties are firstly arising ut of the

FBA a #,Was specifically agreed to
f.itll {;;',L-*l

fer the

a ent to arbitration. us, the

con from

rther e Hon'ble Authority has no ju

plaint and decide the same

rf this Hon'ble Authority. Mo

r favour of the complainants an

e complainants is liable to be

arose

rund.

on

upon

the

over no

against

isdiction

ence the

ismissed

That the
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ent

itred by
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nd entered into a tripartite

availing

financer

reement

financer and the respondent.

of the tripartite agreeme till the

the res ndent were to pay the Pre- I interest

'ering the possession of the su ject unit

mplainants were under liabi to pay

Itoth financer. That timely paym t of the

Complaint No. 7587

rt booked the subject un

t plan till possession", furthe

of t 1,75,00,000/- from th
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respondent has du ing the

< L,81,22,289/- the

advanced to the

That the respo after

tower applied for nt

question on 19. .202t

certificate was ived

Department, Cha

respondent co

question by and

said if any, cannot

'ore

: atl

g. That subsequent

respondent vide i

the subject unit to

physical possess

outstanding amou

consideration of e subjr

to the complai

That in terms of,

plan opted by th

t 37 ,45,960 /-
payable by the co plaina ts to the respondent.

i. It is submitted t t the

is a delay in deli

t

saspe

h. e buil

p

as the

of

delay interest on tire

been claimed byv eof e present complaint, which is

Complaint No. 7 of20ZZ

ubvention period paid a total unt of

ncer towards PRE-EMI for the loan

nts in terms of the tripartite ag ment.

mpleting the construction of unit/

occupation certificate for the tower in

and on 12.t0.2021 the o pational

m the Director Town & Coun Planning

that thel). It is submitted

on of the unit/ wer in

.04.2021 as such any delay

uted upon the respondent.

ving of occupational certi te, the

dated 03.1.0.2022 offered po ion of

their unit after remitting

to take

balance

the sale

ct unit, giving a credited of {
the terms of the buyers agre(

buyers agreement, under

nants for the subject unit, an

outstanding balance amount

is of the present complaint is hat there

sion of the unit in questio seeking

ount of 1 2,42,93 ,7 29 / - paid them has

ainants, whereby calling the

were due and payable towa

nd the

,833 /-
t.

payment

mount of

due and

rong and
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misleading fact. It

agreement itself

compensation t

possession was

misreading of the

j. It is stated that i

market conditio

orders under G

contractors were

Hon'ble Sup

construction acti

required for the

of drinking
lt:

HUDA slips for
i

formation of G

continued for a

to the above m

severely affected

which were

and constructio,

taken place as e

Further, as pe

development

state govern

infrastructure i

k.

such as drinkin water, rage, drainage including

Complaint No. 758

s perti t to mention herein that the buyer's

the scenario of delaY and the

that the

complete

Therefore, the contention

within time is based on a

nt.

isau
viz. d

regi

held

versally known fact that due adverse

u, by'virtue of which all bills of

lay due to the directi ns by the

reby the

the water

ability

suance of

with the

which

Ly duelo reinitiating of the exi

ths, starting from Februa

the project of the

in these above elaborated ci

ins work

2015. Due

ndent was

mstances,

rm water
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ntrol of the respondent, that e progress

saie of varibus flats and s has not

the I to develop the Pro external

rges re paid to the state governm nt and the

tinli of the EDCs was supPosed to I the whole

amenitiesthe I area for providing the b
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line, roads etc. That the state government terribly failed to provide

the basic amenities due to which the construction progress of the

project was badly hit.

l. Inability to undertake the construction for approx. 7-B months due

to central governmernt's notification with regard to demonetization.

Orders passed by National Green Tribunal: In last four successive

years i.e. 2015-201t5-201,7-2018, Hon'ble National Green Tribunal

has been passing orders tq prOtect the environment of the country

and especially the NCR region.i

7. All other averments made in the complaint were denied in toto.

B. Copies of all relevant documerits have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided

based on these undisputed documents and submissions made by

parties.

9. The complainant and respondent has filed the written statement on

21.09.2023 & 06. 10.2023 respectively.

E. furisdiction of the authority

10. The plea of the respondents regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial iurisdiction
11-. As per notification no. L/92/2017-LTCP dated L4.1,2.201,7 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the

Page 13 of23
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E. II Subiect matter iurisdiction

12. Section 11(4) (a) of the Act, 2076 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1"1( )(a) is

reproduced as hereunf,er:

iffiliffi onsibilities and funcilofs

thereunder or to the allottbei,i ai'p,ei' he qgreement for sale, or to
the association of ollotteeg as the cose may be, till the conveyance

of all the apartm4nts;,ploes]tr bulldlhgs, ai the eose may be, to tlte
allottees, or the cdnihoh a/agg.,to.th,ellisociation'of allottees or tlte
competent authof,fu,'as thq c"iii;e m,ai Ue;

Section 34-Fun of tlpeAuthority:

,;;; of the Act provides ta ensure compliance of the obligations
cast upon the pramoter, the allottees and the real estate ogents

under this Act and the rules and regulations made thereunder'

So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decicle the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

Findings on the obiection raised by the respondent.

F.l. Obiection regarding agreements contains an arbitration clause which

refers to the dispute resolution system mentioned in agreement

The agreement to sell entered into between the two side on 09.03.2013

contains a clause 49 relating to dispute resolution between the parties. The

clause reads as under:

13.

F.

14.

Page 14 of23
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15.

ame

Buyer
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agreement between
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out or touching upon or in
and/ or Flat Buyers Agreem

ond volidity of the terms
tions of the parties shall be'
ion failing which the same shall
The arbitration shall be govern

tion: Act, 1996 or any statuto
thereof for the time being in fo
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ision shall be final and binding u
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t even it tne person
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that notwithstanding suc
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of an arbitration clause i the buyer's

e jurisdiction

r which falls within the P rview of this

Appellate Tribunal. Thus, th intention to

rbitrable seems to be clear. , section BB

ons of this Act shall be in add on to and not

s of any other law for the time ing in force.

iance on catena of judgments f the Hon'ble

National Seeds Corporation Limited v, M.

at section 79 of the Act bars t

(2012) 2 SCC 506, wherein it

under the Consumer Protecti

ion of the other laws in force

und to refer parties to arbit

been held

n Act are in

consequently

on even if the

Therefore, by
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applying same analogy

construed to take away

1.6. Further, in Aftab

Consumer case no. 7

Consumer DisPutes

that the arbitration cl

builders could not ci

paras are reproduced

recently

reads as

56.

the p

e juri

l of 2

"49. SupPort to

2016 (for short

"79. Bar of iur
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the AuthoritY the
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Act."
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established
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which the A tsu
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Consumer Act.

,, W€

to determine.
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ence, in
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uilder

the Builder
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the jurisdiction of a
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Arbitration Act."
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confined to complaint bY consumer

or deficiencies caused bY a

quick remedy has been Provided to
and purpose of the Act as n

judgements and considering t e provision

e view that comPlainant is I within the

uch as the
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t9.

20.

Consumer Protection t and RA Act, 2016 instead of goin

arbitration. Hence, we h

the requisite jurisdictio

tation in holding that this au

to en rtain the complaint and that e dispute

does not require to be ferred arbitration necessarilY.

the complainants.Findings on the relief ught

G. I Direct the resPonde to interest at aPPlicable rate on ccount of

the sale

on of theconsideration Paid

said flatfrom the da

In the present comPlai

project and is seeking

nttitlthe date of deliveryof

proviso to section 18[1 SeC. fg[f)'Proviso reads as

"section 78:' and compensation

no

in for an

ority has

with the

under the

nder:

of an

delay in offering

1B(1). If the protn7l
apartment, Plot,:or

of that apartmant,
at such rote ias

n on < 2,42,93,729/' towa
i,'1t:.:'i:3

rr4plainants as sale consid
q *4 ",,

mplainants intend to contin

session charges as Provided

complete or is unable to give

amoant received bY him in rt

7, as the case maY be, with in

C; by"the promoter, ihterest for evet

ing over ofthe possession, at such ra

tl

he shall be lia d to the allottees, in case the al

wrshes towith it,without preiudice to anY

remedy available,

prescribed in this behalf includ

compensation in as provided under this Act

Provided that wh does not intend to withdraw fro
the project, hb
month of delaY, ti
as may be

Clause 2L of the buY ent (in short, agreement) provides for

handing over of po is reproduced below:

The Developer sh to complete the construction of
said building /Un

the Buyer(s)
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the,

ofpat

1., the

elay

of the

of ar

ilding,

from
return

ntay be

mann

ll be pa
the ha

r's a

on an

ll endea
within

Total Sale Price ryable ing to the PaYment Plan aPPlica

Page 18 of23

ffi
ffi
w{q i*l

G.



ffi
ffi

HARERA
GURUGl?AM

to him or os d
completion of the
notice to the Buyer,
and take possession

21,. Due date of handing

period: The responden'

delayed due to reiniti

by virtue of which all th

to the directions bY t

Tribunal whereby t

availability of the wate

& non-availability of dri
,i

issuance of HUDA sSl

formation of GMDA,'
:

continued for around
:

Furthermore, the Pro

the apartment within

agreement. The autho

clause 2t of the agree

of the agreement. Si

unqualified reason for

possession clause sub

this grace period of 6

23. Admissibility of de

interest The comPlai

proviso to section 18

22.

con

requi

rking

iflor tl

sha
the U,

over

con

gof

bills o

e Hon

o

mon'

ter h

peri

ty cal

nt da

int
grace

ect to

nths s

,v

nt is

rovide

withdraw from the P ject, h shall be paid, by the Promoter
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:er for Iabour due to Process c

the Developer. The Develoqer on

/development shall issue final cal

ithin 60 days thereof, remit all d'

n and admissibili of grace

that the construction of the ject was

regime,existing work orders under

contractors were held betwe delay due

nal Greenle'supreme Court and Nat

-, activities were sto d, Non-

construction of the P ject work

ange from

,flt€F;,to totallY online Pro

of iabour, raw materials

r, starting from FebruarY'201'5

proposed to hand over the P sion of

of 3 years plus 6 months m date of

lated due date of Possession a ording to

09.03.2013 i.e., within 3 from date

e present matter the BBA i

iod/extended Period of 6

rce majeure circumstances. ingly,

all be allowed to the Promoter t this stage.

ion charges at Prescri

king delay possession charg

that where an allottee does t intend to

interest for

s with the

tc., which

corporates

nths in the

rate of

however,
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low:

promoter shall be liab

section is reProduced

"(zo) "interest"
or the allottee, the cr

v the
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every month of delaY, ti

may be prescribed and

Rule 15 has been reP uced under:

RuIe 75. rate
section 78 and section
1) For the Pu of
sections @) and of
prescribed" shall the

lending rate +20/0.:

Provided that in
lending rate
benchmarklendi,
time to time for

24. The legislature in its t isdor

provision of rule LS"'t the ru

interest. The rate otdnti st so

and if the said rule is fr ed

practice in all the cas

25. ConsequentlY, as

https : //sbi.co.in, the

26. The definition of tet 'in

provides that the ra of in

promoter, in case of d ult, s

be.

ie Bank of lndia marginal cost

use, it shatl be rePlaced bY st

tni'State Bank of India maY fix fr'

Explanation. - of this clause-
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nding over of Possession, at

n prescribed under rule 15

ch rate as

the rules.

interest'[Proviso to section 72,
:4) and subsection (7) of section 79..

o to section 12; section 78; and sub

79, the "interest at the

Bank of lndia highest marginal cost

in the subordinate legislatio under the

)s, has determined the Prescr

etermined bY the legislature, i reasonable

r award the interest, it will ens re uniform

India i.e.,

CLR) as on

70. AccordinglY, the rate of

f lending rate +20/o i.e., 10'75

:' as defined under section 2[ ) of the Act

rest chargeable from the al tees by the

all be equal to the rate of inte st which the

the allottees, in case of default' e relevant

tes ofinterest PaYable bY the Prom

;ite of the State Bank of

cost of lending rate [in short, I

ed rate of
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(i) the rate of
in case of default,
promoter shall be li,

(ii) the interest
from the date the
till the date the a
refunded, and the it

shall be from the
promoter till the

27. Therefore, interest on t

charged at the prescri

which is the same as is I

possession charges.

28. On consideration of th

made by both the pa

section 11(a)(a) of:the

as per the agreemeilt;

between the parties,,

apartment was to be de

this agreement. The p

grace period is co

above. Therefore, the d

Section 19(10) of the

subject unit within 2

certificate. In the prese

on 12.10.2021and the

The respondent o

complainant on 03.1 .2022. Accordingly, it is the fail
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from the allottee by the promote
Il be ual to the rate of interest which

ble to the allottee, in case of default.

the promoter to the allottee shallble
ived the amount or any part

tor thereof and interest thereon
terest by the allottee to the

te the allottee defaults in poyment to
it rs

dela payments from the complaina ts shall be

rate .e.,,10.75o/o by the responden

ngg of delayed

docu [sl. ailable.on record and
i

promoter

bmissions

of the Act,

ion of the

rega edntravention of provision

e respondent is- in contraventhat'

Dyn handing over possession by e due date

of clause 2t of the agreeme t executedV

od

date

obl

onths

t com

me

the

09. 3.2013, the possession of t e subject

ecution of

. As far as

ns quoted

f,handing over possession is 9.09.201.6.

tes thC allottees to take ion of the

from the date of receipt of upation

int, the occupation certificate s obtained

obtained after the due date of ossession.

session of the unit in ques ion to the

of the
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I years expired on 09.03.201

same is allowed for the reas
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respondent/promoter

the agreement to hand

Accordingly, the non

11(a)(a) read with pro

respondent is establ

promoter, interest for

i.e., 09.09.201,6 till the

months i.e., till 03.1,2

proviso to section 1B(1

deducting the amount

delay possession c

Directions of the

Hence, the authority

H.

30.

directions under r"tii6,
: 

' 
i"lil

cast upon the promhfe

under section 34(fJ:

a. The complainant is

proviso of secti

Development) act,

10.750/op.a. for

the respondent fro

the offer of the

03.12.2022 at p

section 1B(1) of th

the amount paid o

Act

fulfil

the

mpli

ery

22

of

or

, if anv

reby

':17 of

'asp

titl

1B(1

20L6

mo

the d

ion

bed

adjus

possession charges if any.

by the respondent on accou

ageZZ ot23
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obligations and responsibili es as per

period.n within the stipulat

of the mandate contained n section

n 1B(1) of the Act on the rt of the

uch the allottee shall be pa , by the

th of delay from due date of ion

tfie*.Fossession i.e., 03.\0.202 plus two

.a. as perrate i.e., 70.75 o/o

d with rule 15 of the les after

unt of

this order and issues following

bligations

authority

delayed possession charges per the

of the Real Estate [Regul

t the prescribed rate of in

of delay on the amount paid him to

e date of possession i.e., 09. .2016 till

i.e., 03.10.2022 plus two mon s i.e., till

te i.e., L0.75 o/o p.a. as per roviso to

with rule 15 of the rules after educting

of delay

on and

rest i.e.,
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d.

b. The promoter shall not

buyer's agreement.

The respondent is

after adjustment in

date of this order as per ru

The rate of interest

case of default shall

the respondent/p

the promoter shall be liab

the delayed possession cha

The complaint stand

File be consigned

Haryana Real

31.

32.

Date: L0.LL.2023

rge anything which is not p

pay arrears of interest if any

of accounU within 90 days the

16(2) of the rules.

le from the allottees by the p

at the prescribed rate i.e., l- .75 o/oby

ich is the same rate of inte

pay the allottees, in case of

as per section Z(za) of the

which

ult i.e.,

(t

Member
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