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E HARYANA REAL ESTATE REGULA
AUTHORITY, GURUGRAM

ORDER

e present complaint dated 07.02.2022 has been filed

mplainants/allottees under section 31 of the Real Estate ( on

Development'f Act, 2076 [in short, the Act) read with rule 2 of the

short,Real Estate (Regulation and Development) Rules, 201,7 (i

e Rules) for violation of section 11,(4)(a) of the act wherein it is i

that the promoter shall be responsible for all o

ter alia
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Complaint No. 338 of 2022

responsibilities and functions under the provision of the act or ttfe rules
I

and regulations made there under or to the allottee as per the agrpement
I

for sale executed inter se. 
i

i

A. Unit and proiect related details I

I

2. The particulars of unit details, sale consideration, the amount paid by the'lr
complainants, date of proposed handing over the possession, delaylperiod,

l

if any, have been detailed in the {gt}$ry1,r-g tabular form: 
f

-d* '.1{,, r-,.' ' ' .

S.N. Particulars

t. Name of thre project "Terra" , Sector- 37-D, Gurugram

2. Group Housing Towers

3. RERA registered/not
registered

DTPC License no.

Registered

299 of 201,7 dated 1,3.1,0.2t01,7

83 of 2008 dated
05.04.2008

b+ of zo1.

lrn 
ro ro'

1 dated
4.

Validity staLtus 04.04.2025 73.10.2019

Name of licensee SUPER BELTS
PVT. LTD and 3

others

]OUNTRYWIDE
PROMOTERS PVT

LTD and 6 others

Licensed an'ea 23.1,8 acres L9.74

5. Unit no. T-24-L403,Tower 24

[As per page no. 81 of reply]

6. Unit measuring L69t sq. ft.

[As per page no. 81 of reply]

PageZ of21
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7. Date of execution of Flat
buyer's agreement

03.10.2013

(As per page no. 73 of reply)

B. Date of building plan 2L.09.2012

[Page 1 of reply)

e. I Possession clause

)t:

I

l

formalities
documentation,
prescribed/requested

5. Possession

5.1 The Seller/Confirming Party
proposes to offer possession of the
Unit to the Purchaser(s) within e

Cdilmitment Period. The
SellerlConfirming Party shall be

,additionally entitled to a Grace Period
of,10 days after the expiry of the said
{ommitment Period for making offer
of poSS'ilssion of the said Unit.

1.6 "Cbmmitment Period" shall mean,

subject to, Force Majeure
circumstances; intervention of
statutory authorities and PurchaserIs)
having timely complied 'vvith all itshaving timely complied 'vvith all its

or
AS

by
Seller/Confirming Party, under this
Agreement and not being in default
under any part of this Agreement,
including but not limited to the timely
payment of instalments of the sale

consideration as per the payment plan
opted, Development Charges (DC).

Stamp duty and other charges, the
Seller/Confirming Party shall offer the
possession of the Unit to the
Purchaser[s) within a period of 42
months from the date of sanction of
the building plan or execution of Flat
Buyer's Agreement, whichever is later.

W
ffit*KXt4l
rwiq w*
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Due date of Possession

Offer of possession

Grace period

t4.

15.

certificate much later than the

period of 180 daYs, he does not

Complaint No. 338

Rs. 1,09,95,3061'

[as per page no. ]-L of comPlain
Total Sale consideration

Rs.96,91,1\7 /-
(As alleged bY the comPlainant

Total amount Paid bY the
complainants

'DTCP Website)
on certifica

dated

ffiilt?
certificate, there,

applied for the

03.04.2017

(Calculated from the date of
of buyer's agreement)

156 of replY)

ion as OC has

4.08.2022)

promoter is
ng

tng a
workfor

the
'.Asa of fact,

of occuPation'1 it Is imPlied

for occuPation
19 which is later than 180 days

of l.€.,

clearly that the

for filing pursuing
os the

tion
statutorY
fulfil the

criteria for grant of the period.

Therefore, the grace Period is not and

the due date of Possession comes

03.04.2017

out to be

HARER&

tL.

12.

13.
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GUI?UGRAM

of the complaint

t The present complaint has been filed by the Complainan

n 12 read with Section L4,L8 & 19 of the Real Estate [Regu

lopment) Act,20L6 for violation of Section 11[4J(a) of the

he Complainants in the year 201,2 were looking to purchase a res

and were approached by the Respondent for purchasin

n the Residential Project bei

erra' situated at Sector 37-D,

ntations made

tial Unit in the

24.08.201,2.

,00,000/- towards

ndent co

the 14tt, Floor,

from the date of booki

the Allotment Letter dated 07.12.201,2. That the

ntinuously followed up with the Respondent for execution of

uyer's Agreement but the Respondent kept delaying the executi

t under one pretext or the other. That only after a delay

1(one) year fiom the date of booking and after collecting an

Rs. 77,25,165/- towards consideration of the Unit, the

a Flat Buyer's Agreement dated 03.10.2013 in the of the

Complaint No 338

by the Respondent

Haryana. Based on the

Complainants

Booking App

an amount

L2.

ring No. T-2

of the

under

and

That

tial

a Unit

named

ication

of Rs.

', the

L403,

nants

e Flat

of the

ent

Page 5 of2l
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Complaint No. 338 of 2022

Complainants. It is submitted that the Complainants were shocked to find

that the Agreement was filled with various arbitrary and one-sided terms

and conditions. That as per Clause L.6 read with Clause 5.1 of the

Agreement, the possession of the Unit was promised to be offered within

42 months from the date of approval of the building plan or execution of

the Agreement, whichever is later, along with a grace period of 180 days

for making offer of possestion oJ-1*fi...[{,,n,1,,1 That the Building Plan for the

Project was approved on 21.09 :ZaiV4nd,the Agreement was executed on

03.10.2013.

10. The Complai:nants complied with each payment demand as was

raised by the Respondent. The Complainants sought regular updates from

the Respondent through several emails, including the email dated

09.05.2015 with respect to the progress of construction work of the

Project and were assured that the same was progressing as per s,:hedule

and that possession of the Unit would be offered within the time promised

as per the Agreement i.e. by 03.04.2017. The Respondent hacl collercted an

amount of Rs. 96,91.,117 /- against consideration of the Unit from the

Complainants. However, the Respondent failed to offer possession of the

Unitto the Compllainants within the time promised i.e. by 03.04.201.7 or

even within a reasonable time period thereafter.

11. That after se1reral follow ups from the Complainants, the Respondent

shared the construction update of the Project as on March 2017' It is

pertinent to submit that the Respondent has offered possession of the Unit

vide Letter of Offer of Possession date d t1..12.2021. The Respondent has

Page 6 of2L
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offered possession of the Unit only after an inordinate delay of mo than

4 [four) years from the promised date of possession as per the ment.

That despite an inordinate delay of more than 4 [fourJ years f m the

delaypromised date of possession, the Opposite Party has failed to

compensation to the Complainants. Furthermore, the Respond

arbitrarily increased the Super Area of the Unit from L691sq. ft.

sq. ft. Furthermorer, the Responden failed to offer physical

of the Unit to the ComPlainants 1

12. It is pertinent to submit rnordinate delay of m re than

as per the ent,

the Respondent has failed tb pay any amount towards delay com

nt has

181 1

to the Complainants. It is submitted that the Respondent has I'ai

possession of the Unit to the Complainants within the time pror

per the AgreemenLt. That the possession of the Unit has been offe

within

nsation

to offer

for the

ised as

only

after a delay of more than 4 (fourJ years from the promised date of

iled to

session

13. It is stated that the Complainants had booked the Unit in Project

in the year }OLZ and since then they have eagerly awaited on of

their Unit. Therefore, despite the inordinate delay that has been used by

the Respondent, the Complainants seek appropriate compensati

period of delay caused by the Respondent. It is stated that th

Complaint No. 338

possession as per the Agreement. That the Respondent lhas

provide a copy of the Occupation Certificate and offer physical pprovide a copy of the uccupatlon Lertltlcate an(l oIreI

of the Unit till date.

Project,

PageT ofZl



HARE

grra" is tered with this Hon'ble Authority and hence the

laint is thin the jurisdiction of this Hon'ble Authority.

Relief

This Authori may be pleased to direct the respondent as fo

a) Direct Respondent to offer possession of the Unit co

and in conformity with the Buyer's Agreementall

the co eration menti

with w nties and as pe

all

of the

bJ Direct the Res

amount depos

effect from the

D.

15.

date of execution of the sale deed in the favor of the Complz

c) Direct the Respondent, to pay a sum of Rs' 2,00,000/

Complainants towards litigation costs.

ly by the respondent

That The acts of the Complainants are per se in violation of the

of the Real Estate (Regulation and Development) Act,20t6

referred to as the "Act of 2O16") as he falls under the bracket of

in rerms of Section(s) 19 [6) and 19 (7) of the Act of 20t6' H

Complainants cannot seek any relief under the provisions of

ete in

for

with all additional lities

dards promised and ecute

of the Unit n favor

per annum n the

Respo

the Agreenlen

with

till the

nants;

to the

fter

aulter

r, the

of 20t6

Complaint No, 338 of 20ZZ
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construction of the proiect including Tower 24.

-time

r rules frame

6) and t9 (7 of the Act of 2016 are reproduced herein for the

dy referen

t is submi that the Complainants approached this Hon'ble A rity

r redressal f their alleged grievances with unclean hands, i.e. by not

sing ma I facts pertaining to the case at hand and ,by

istorting and or misrepresen al factual situation wi regard

several as It is further t the Hon'ble Apex rt in

lethora of ca arty approaching Court

r any relief, ut concealment and/or

HAt?E

GU

isrepresen nL of

nly against t R.

hence the

Complai

had defa Iterl in remi

raised by the on

the Remin Notice

25.09.201,3,

hereunder. The provisions enshrined under

udicating

s) 19

ke of

not

rity

tmtne.

Authority the

ts qua the lawful nd

ndent issued

dated

Notice

2.2022

inder N

Remi

.02.2022 and Reminder notice III dated 15

.0V.2021, the Respondent sent a customer u email

alongthe project enclosing therein the construction

ure of the project TERM depicting the

II dated 0

respectively.

Further, on

with respect

with the b

Complaint No. 338

16.

Page 9 ofZl
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0.

21.

HARE
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m the , it is very well established, that the Complainan

pproached is Hon'ble Authority with unclean hands by di

ing / representing the relevant facts pertaining to the

d. It is fu er submitted that the sole intention of the Complai

ch themselves at the expense of the Respondent

Complaint which is nothing but gross abuse of

rocess of Ia It is further submi

he Hon'ble A Clourt, the p

y further udication.

unjustly en

is frivolous

It is clarifi

explanation

in the

Annexure A

disclose the

further that

the

ng

disc

agreement ted with i

It is submi

unjustified,

executed

relationship the parties. The Complainants entered into

Agreement th the Respondent with open eyes and is bound by

That the rel s) sought by the Complainants travel way beyond

walls of th Agreement duly executed between the pa

Complainan while entering into the Agreement has

bound by and every clause of the said Agreement includi

t0 ofZl

Complaint No. 338

have

ing /
case at

ants is

filing

due

in light of the law laid by

ntwarrants dismissal ithout

state of the

ment for sale in

the d shall

ongoing and

idity of such

e Complai ts are

the t duly

basis for the s bsisting

the said

e same.

the four

es. The

and is

Clause



HARE

H. GU

1 thereof w per se provides for delayed penalty in case of

elivery of po ion of the Unit by the Respondent.

t is pertinent mention herein that the building plans were sa

n 21.09.201,2 whereas, the FBA was executed on 03.10.2013,

view of the ause 5.L r/w Clause 1.6 r/w Clause 10 of the

due date o possession arrives out to be 03.10.20L7 i.e.42 mon

date of e tion of the FBA in,,addition to grace period of 1

subject to fo

t is submi that the co

ing, h , the sa

biting

any person pri

udden ban th,e

directed that vehi

transport construction

suddenly ca

mobilization

Responden

Thereafter,

hich is furt

Authority, E

Environment Pollution IPrevention and

imposed a ban on the construction activities

Delhi-NCR on expressing alarm on severe air pollution level'

ban was co menced from 3t/L0/2018 and was initially

e ol'halt, after the lifting of the ban it

of resources bY various; agencies (

10 /11, /201,8 ereas the same was further extended till 12/11

ti ll

Complaint No. 338

mstances.

roject was going o

unt of the N

in the en

ts order NG

ore,

ht,

from

days,

in full

order

re NCR

placed

n ten years ld and

hi will be tted to

ty wasconstruction

for

ith the

ontrol)

in the

said

22.

23.

24.
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t is germane mention herein that the construction was further

the ban a nounced by the Commission for Air Quality M

6.1L.2021 on the directions issued by the Hon'ble S

a whereby it banned the construction and d tion

hi-NCRregion alongwith calling curbs on polluti

ement

preme

SOUTCCS

ng the entry of the trucks into Delhi' except those ing

by the Hon'ble Court

("CAQM") on

Court of Ind

activities in D

such as bann

essential it which was

on25.11.202

Despite all

applied for

e ResPondent

was granted thre

in terms of e FBA

to the Com i

failed to

came forwa forr taking th

That both

agreement

same. It is

agreement

settlement

ject and

same

,theR ent

dated 1 L2.202t

ts the ves who

did not

unit in question.

ent

the

Ho

es to the

ons of the

03.10.2013 both the parties have agreed

17 of the

amicable

disputes and in the event of failure of amicable ement,

to refer th matter to arbitration'

All the av ts in the complaint are denied in toto'

. Copies of ll the relevant documents have been duly filed placed on

plaint can

Complaint No' 338

the reco Their authenticity is not in dispute' Hence' the co

agel.? ofZL

25.

26.

27.
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be decided on the basis of these undisputed documents and sub

made by the parties.

. |urisdiction of the authoritY

The authority observes that it has territorial as well
subiect matter iurisdiction to adiudicate the prese
complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. 1/92/20T7-1TCP dated 1,4.12.20L7 iss

Town and Country Planning

Regulatory AuthoritY, Gurugra

purpose with offices situated in Gurugram. In the present castl, the

in question is sittra

Therefore, this auth

the present complai

E.lI Subiect matter

The Section 11[a)[a) of

be responsible to

is reproduced as

functions under the provisions of this Act or the rules and

regulations mode thereunder or to the allottees as per the

agreement for sale, or to the association of allottees, as the

cqse may be, till the conveyance of all the apartments, plots

or buitdings, as the case mqy be, to the allottees, or the

common oreas to the association of allottees or the

competent authori$t, as the case may be;

Section 34-Functions of the Authority:

Complaint No. 338

ssions

dbv

; ;the jurisdiction of' Estate

I for all

project

'entire Gurugram Distri

istrict.

with

s that the promo shall

t for sale. Section 1(a)[a)

13 ofZL
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34(fl of the Act provides to ensure compliance of the

obligations cast upon the promoter, the allottees and the

real estate agents under this Act and the rules and

r eg ulations made th er eun d er.

So, in view of the provisions of the act quoted above, the autho

mplete jurisdiction to decide the complaint regarding non-co

f obligations by the promoter leaving aside compensation which

ided by the adjudicating officer if pursued by the com

r stage.

F. Findings on the obi

F.I Obiection rega
circumstances.

e respondent-p

project was delayed due to

orders passed b:y

01.11.2018 to 10.11

pandemic which further

National Green

authority has gone

observed that the respondent-developer proposes to

possession of the Unit within a period of 42 months from th

sanction of the building plan or execution of Flat Buyer's

whichever is later. So, the due date of subject unit comes o

05.06.2016 as is; calculated from date of execution of agree

later.

Complaint No, 338

by the respondent

and orders

NGr).

the

e constructi of the

ns such as various

ntrol Boa from

vid-19kof

ty has

liance

to be

ata

by

the

and

the

date of

nt,

ttobe

t being

t4 ofZL
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Complaint No.338 of 2022

In the present complaint also, the respondent was liable to

complete the construction of the project in question and handover the

possession of the said unit by 05.06.2016. The respondent is claiming

benefit of NGT orders and various other orders which came into effect in

the year 20LB whereas the due date of handing over of possession was

much prior to the event of those stay orders. Therefore, the authority is of

the view that outbreak of the same cannot be used as an excuse for non-
, :a_.a. . ;," . ..

performance of a contract for wfffihedeadlines were much before the
',::', :: .l 1.. ,',. . 

-l!

mentioned orders itself and for the'3dA ileason the said time period is not

excluded while calculating the delay'in handing over possession

33. Further in the judgement of the
.:, ' ,

case of Newtech PrOmpters and Deveiopprs Private Limited Vs State

of U.P. and Ors. (Civil Appeal nq. 6745:6749 of 2021). it was observed

l

25. "The unqualified right ,of'the allottee t9 
-t9-"k 

refund
referred Under Section 1S[1)(a) and Section 19(4) of the Act
is not dependent on any contingencies or stipulations
thereof. It appears that the legislature has consciously
provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give
possession of thO apartment, plot or building within the time
stipulated under the terms of the agreement regardless of
unforeseen events or stay orders of the Court/Tribunal,
which is in either way not attributable to the allottee/home
buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescribed by
the State Government including compensation in the
manner provided under the Act with the proviso that if the
allottee does notwish to withdraw from the proiect, he shall
be entitled fcrr interest for the period of delay till handing
over possession at the rate prescribed"

Page 15 of2L



ssibility of delay possession charges at prescribed

The complainants are seeking delay possession cha

rescribed rate and proviso to section L8 provides that where an

not intend to withdraw from the project, she shall be paid,

moter, interest for every month of delay, till the handing

ion, at such rate as may be prescribed and it has been

r rule 15 of the rules. Rule 15 hasbeen reproduced as under:

72, section 78, and
of section 791
(1) For the Pu

prescri,

rate +20/0.:cost
that i,

The legislature in its

benc

fix fr

provision of rule 15 of the rules, has determined the prescrit

interest. 'l'he rate of interest so determined by the lregi

reasonable and if the said rule is followed to award the i

ensure uniform practice in all the cases'

Consequently, a's per website of the State Bank of I

https://sbi.co.in. the marginal cost of lending rate [in short, MC

date i.e., 27.1,0.2023 is 8.750/o.Accordingly, the prescribed rate

will be marginal cost of lending yals +2o/0i.e.,L0.750/o.

Complaint No. 338

of

at the

llottee

by the

@) and subsection (7.

marginal
replaced by

of lndia

I public.

legislation der the

rate of

r€, is

it will

a i.e.,

)ason

interest

ffiHARERE
W-eunuennHl
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e definition of term 'interest' as defined under section Z(za)

rovides that the rate of interest chargeable from the allottee

romoter, in case of default, shall be equal to the rate of interest

moter shall be liable to pay the allottee, in case of default. The

on is reproduced below:

"(za) "interest" meqns the rates of interest payable by the

the allottee, as the case may be.

Explanation. -For the pu

O the rate of in

in case of default,

promoter shall be

(i0 thet interest
the date

Therefore, interest o

charged at the prescri

which is the same as is

delayed possession

On consideration of

the authority is satisfied that the respondent is in contraven

section 11t4)[a) of the act by not handing over possession by the

as per the agreement. By virtue of clause 5.1 read with

agreement executed between the parties on 03.10.2013, the

the subject apartment was to be delivered within stipulated

within a period of 42 months from the date of sanction of the buil

made by both the parties regarding contravention of provisions

Complaint No. 338

the act

by the

ich the

evant

the qllottee by the

to the rate of interest which

allottee, in case of defa

the allottee shall be

t or any part
interest

allottee to
nis
the

in

mplainants shall be

respondent/ moter

complainants in case of

issions

the Act,

of the

ue date

of the

nof

me i.e.,

ing plan

37.

PageLT ofZl
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ffiHARERA ffi
ffiGURUGRAM
or execution of flat buyer's agreement, whichever is later

03.04.201"7. The offer of the said unit has been made on 1L.12.2(

the same has been on record but the same is invalid as the OC

present tower has been obtained on 24.08.2022 much later than

offer of possession has been made. The respondent has delayed in

the possession and till now the same has not been offered.

v atid ity of offer of p o s s e s sir r,*:rli;ffi!i*;;,,,

It is necessary to clarify this corlBdtb.-SArse after valid and law

f possession, ther liabil

to an end. On

awful, the liability

llottee remains

handing over valirl

valid offer of possessi

i. Possession must be

ii. The subject unit should be in a habitable condition;

iii. The possession should not be accompanied by

additional demands.

In the present matter, the respondent has offered the

allotted unit on L1.L2.202t i.e., before obtaining occupation

from the concerned department on 24.08.2022 along with

additional demand of Rs.45,17 ,116 /-. Therefore, no doubt that

lB ofZl
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.e., by

1 and

for the

e said

enng

I offer

yed offer of po

ion is not v lid and

offer is m e and

e delay

sidered

occupation

that a

of the

ficate

alleged

offer of



40.

ffiHARERA
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possession has been sent to the complainants but the same is

with unreasonable additional demands. Thus, the offer of possessi

invalid offer of possession as it triggers [i) and [iii) componen

above-mentioned definition'

Accordingly, it is the failure of the respondent/promoter to

obligations and responsibilities as per the agreement to hand

possession within the stipulatedrpt
.lr, r*i

of the mandate contained in sectiol

1Bt1) of the act on the Part of thelrt of the respondent is establishecl' As

- ^-^rl

allottee shall be paid, by the promoter, interest for every Irlon

from due date ol'possession i.e., 03.04.2017 till the date of'vali

possession Plus two

is earlier at Prescrt

of the act read with rule'1"5r o

F.II Direct the resPondent to

The complainants are seeking relief w'r't' compensation in
41.

mentionedrelief.Hon,bleSupremeCourtoflndiaincivil

as M/s Newtech Promoters and Developers Pvt. Ltd. v/s

ors,(supra),hasheldthatanallotteeisentitledtoclaimcom

litigationchargesundersections!2':-4'1'Bandsectionl-9whi

decided by the adiudicating officer as per section 71' and the q

CompensationlSrlitigationexpenseshallbeadjudgedbythea

officerhavingdueregardtothefactorsmentionedinsecti

ori

:.,1

r

Complaint No. 338

rdingly, the non-co

aJ read with Proviso

nied

nisan

of the

lfil its

er the

pliance

section

h, the

of delay

offer of

ichever

on 1B[1)

above-

I titled

of Up &

nsation &

is to be

antum of

judicating

n 72. The

compensation of Rs. 2,0O /-
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adjudicating officer has exclusive jurisdiction to deal with the

in respect of compensation & legal expenses. Therefore, for

compensation under sections t2, L4, 18 and section l-9 of the

complainants may file a separate complaint before the Adju

Officer under section 31 read with section 71 of the Act and rule 2

rules.

Directions of the authoritY

2. Hence, the authoritY herebY

directions under section 37 of

i. The respondent is directed to handover the possession of

within 30 dalls from the date of this order.

ii. The respondent is directed to pay delayed possession cha

prescribed rate of interest i.e., 1,0.75o/o p.a. for every month

on the amount paid by them from the due date of posses

03.04.2017 till the date of valid offer of possession plus

or actual haldover of possession whichever is earlier.

iii. The respondent is directed to pay arrears of interest accru

90 days front the date of order of this order as per rule 16(

rules.
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are directed to pay outstanding dues, if

The rate of interest chargeable from the allottees by the p

case of default shall be charged at the prescribed rate i.e., 10.

the respondent/promoter which is the same rate of in

the delayed possession

The respondent shall

which is not the

mplaint stands

le be consigned to

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 27.10.2023

Complaint No. 338
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