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ORDER

Complaint No. 6913 of 2022

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complainants

Respondent

Member

Complainants
'Respondent

6913 of 2022
05.10.2023
16.77.2023

1. ]'his complaint has been filed by the complainant/allottees under section 31

ofthe lleal tlstate (Regulation and Development) Act, 2 016 (in short, thc Actl

lcird with rule 28 of the Haryana Real Estate [Regulation and Developmcnt)

Rules, 2017 [in short, the Rules) for violation of section 11(4][a) of the Act

whcrcin it is inter olio prescribed that the promoter shall be responsible for

itll obligations, respo nsib ilities and functions under the provision of the Act or

thc Rules an.l regulations made thereunder or to the allottees as per the

agrccmcnt for sale executed inter se.
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Sr. No. Particulars Details
1. Name ofthe project "The Rosclia", sector- 95 A, Gurugram

2. Project area 8.034 Acres

3. Nature ofthe project Affordable Group Housing Colony

4. DTCP License no. &
validity status

L3 of 2016 dated 26.09.2016 upto
30.70.2023

5. Name of Licensee Forever Buildtech Pvt. Ltd.

6. RERA registered/not
registered

Registered vide no.05 of 2017 dated
20.06.2077

7. RERA registration valid
upto

t7.05.2021

B, Unit no. B -308,3.d floor, in tower- B

IPase no. 35 ofthe complaintl
9. Unit admeasuring 569.243 sq. ft.

IPase no. 35 ofthe complaint]
10. Date of allotment letter 27 .07.2018

[Annexure -2, page no.29 ofthe complaint)

11. Date of execution of
Agreement for sale

11.09.2 018
fPase No. 34 of the complaintl

12. Iinvironmcnt clearance 18.05.2077
fPaee no. 70 of complaint)

13. Possession clause 5. Possession
5.1: The developer shall offer possession
ofthe said flat to the allottee(s) within a
period of 4 years from the date of
approval of building plans or grant of
environment clearance whichever is
later

IEmphasis supplig!].
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7+, Due date ofpossession 1.8.1,1.2021

[Note; - Calculated from date ofapproval of
environment clearance being later i.e.,

78.05.2017 as per policy, of 2013, which
comes out to be 18.05.2021 + 6 months as
per HARERA notification no. 9/3-2020
dated 26.05.2020 for the projects having
comDletion date on or after 25.03.2020.1

.t 
5. Total sale consideration Rs.23,26,97 2 /-

(Page no. 41 of complaintJ

16. Total amount paid by the
complainant

Rs.25,2A,772 /-
(As alleged by the complainant)

17. Occupation certificate 06.05.2022
(Downloaded from the website of the
tcDharvana.sov.inl

]8, Offer of possession 74.05.2022
(Annexure C-9 page 79 ofcomplaint)

19. Possession letter 13.07.2022
(Page no. B1 of the complaint)

Facts of the complaint

'l'lrc complainants have made the following submissions: -

l. 'l'hat the respondent presented a very rosy picture of the project and made

scvcral representations with respect to the innumerable world class

facilities to be provided by the respondent in their project to its prospective

customers and made the same representations to the complainants as well.

Accordingly, the complainants applied for the booking vide their

application no. 51820 dated 27.03.20L8by making payment of 570 towards

thc total sale consideration as per the provisions laid down in Affordable

Group Housing Policy, 2013. Pursuant to the application, the draw of lots

wcre held on 24.07.2 018 and the complainants were allotted unit no. B-3 08,
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'l'ower-ll, having carpet area of 569.243 sq. ft. together with a two-wheeler

parking.

'I'hat, despite being aware of the terms and provisions of the Affordable

Group Ilousing Policy, 2013, the respondent deliberately sent a payment

demand cum allotment letter dated 27.07.207A and demanded

l\s.l1 ,40,21a /- from the complainants out of the total sale consideration of

l\s. 23,26,972/- i.e., the respondent demanded 49o/o out of the total sale

consideration whereas, as per the said policy, the respondent could have

demanded only 20o/o at the time of allotment of the unit. Complainants

confronted the respondent about the said illegality vide their email dated

'27 .17.201t)

'lhat, apartment buyer's agreement was sent to the complainants, which

was wholly one-sided document containing totally unilateral, arbitrary and

lcgally untenable terms favouring the respondent and was totally against

the interest of complainants. They felt trapped after making payment of

11s.12,56,567 l- out of the consideration amount of Rs.23,26,97 2 and

cxecutcd builder buyer agreement dated 11.09.2018.

'l hat as per clause 5.1 of the agreement, the possession of the unit was to be

handed over by the respondent within a period of 4 years from the date of

approval of the building plans or grant of environment clearance. As per

clausc 6.1 of the buyer's agreement, the developer was to provide ready to

move in possession of the allotted unit to the complainants on or before

18.05.2021. linvironment clearance of the proiect was obtained on

IV,
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1,8.05.201,7. Thus, the due date to deliver the possession as per the agreed

tcrms of the apartment buyer's agreement was on 18.05.2021.

V. 'l'hat complainants visited the project site in fune, 2021 and were shocked

to see that no construction activity was going on there and the work was at

standstill. 'l'he actual ground reality at the construction site was way

diffcrcnt than what the respondent had claimed to the complainants

rcgarding the completion of the project. This further shows that thc

dcmands which were raised by the respondent didn't correspond to the

actual construction status on the site. After being paid the amount as and

whcn asked by respondent, it was miserably failed to abide by its

ohllBal.ions.

Vl. 'l'hat respondcnt has been committing illegality by demanding GST dated

04.05.2020 at old rate of 80/0. lt is submitted that GST council in its 34th

nreeting held on 19.03.2019 took the decision vide a press releasc for a

lowcr effective GST rate of 1olo in case ofaffordable housing scheme instead

of the carlier rate of87o effective from 01.04.2019.

Vll. 'l'hat complainants made various queries for possession thru emails and

rcspondent finally offered the possession of the unit to the complainants

vidc its letter dated 14.05.20 2 2 without adjusting delay possession charges

and cxcess interest paid by complainants. Respondent issued possession

ccrtificate on 1.3.07.2022 which was signed by complainants on 20 07.2020.

llcspondent has deliberately, mischievously, dishonestly and with mala fidc

rnotivcs cheated and defrauded the complainants, That the cause of action
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C.

4.

for the present complaint is recurring one on account of the failure of

respondent to perform its obligations within the agreed time frame. The

cause of action again arose when the respondent failed to give delayed

possession charges, compensation and refund of illegal charges and finally

about a week ago when the respondent refused to compensate the

complainants with the delayed possession interest amount, compensation

and refund of illegal charges.

Relief sought by the complainant:

1'hc complainant has sought following relief[s]:

I)ircct the respondents to pay interest for every month of delay from

1 8.05.02r til 20.07.2022.

Dircct thc respondent to provide interest for the excess amount taken by it

IIom the complainants at the stage of allotment which was in violation of

thc n llordable Group Housing Policy, 2013.

l)ircct the respondent to refund the excess amount taken from the

complainants under the garb of the previous GST rates along with interest.

Pass an order imposing penalty on the builder on account of various

defaults under the Act,2016 and the same be ordered to be paid to the

complainants.

Any other relief as may be deemed fit by this Hon'ble Authority.

Reply by the respondent

'l hc rcspondent has contested the complaint on the following grounds: -

iii.

ll.

l.

D.

5.
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That Mr. Mintu Kumar is fully conversant with the facts and circumstances

of the case from the records being maintained by the respondent in its

ordinary course ofbusiness. He has been authorized by board of directors

of the respondent vide resolution dated L9.0f.2022 to engage counsel, to

sign and veri$r pleadings and to do all acts, deeds and things as may be

required for defending the present complaint. As such, Mr. Mintu Kumar

competent to sign and submit present reply/accompanying affidavit and

documents.

ii. That pursuant to the application no. 51820 dated 27.03.2018 by the

complainants for booking of flat under the Affordable Group Housing

I)olicy 20113 notified by Government of Haryana vide Town and Country

I)lanning Department notification dated 19.08.2013 as applicablc at

rclcvant point of time, the complainants were allotted a flat bearing no. tJ-

30t) having carpet area of 569.243 sq. ft. and balcony area 101.978 sq. ft.

together with the two wheeler open parking site and the pro rata share in

thc common areas through draw oflots held on 24.07.2018.

iii. That subsequent to the allotment ofthe said flat the complainants entercd

into builder buyer agreement dated 11.09.2018 with the respondent for

the delivery of possession of the said flat on the terms and conditions as

contained therein. The total cost of the allotted flat was Rs.23,26,9721'

excluding other charges such as stamp duty, registration charges, other

expenses etc. and applicable GST.

Page 7 ot 21
lA,



&HARER.
# eunuenRu

vi.

Complaint No. 6913 of 2022

That the delivery ofthe possession ofthe said flat was agreed to be offered

within 4 [four) years, from the approval of building plans or grant of

cnvironmental clearance, whichever is later. However the delivery of

posscssion was subiect to Force Majeure circumstances, receipt of

occupancy certificate and allotee(sl having timely completed with all its

obligations.

That the proposed period of delivery of physical possession was subject to

[orce majeure circumstances, intervention ofstatutory authorities, receipt

of occupation certificate and allottee having complied with all obligations

of allotment in a timely manner and further subject to completion of

formalities/documentation as prescribed by the respondent and not being

in dofault of any clause of the agreement.

That the agreed possession period would have been applicable provided

no disturbance/hindrance had been caused either due to force majeure

circumstances or on account of intervention by statutory authorities etc.

That prior to the completion of the project, various force majeure

circumstances (such as construction bans, Covid-19 pandemic, various

lockdowns etc.J affected the regular development of the real estate

project.'Ihe deadly and contagious Covid'19 pandemic had struck which

have resulted in unavoidable delay in delivery of physical possession of

thc apartment. In fact, Covid-19 pandemic was an admitted force majeure

cvent which was beyond the power and control of the respondent. That

the outbreak of Covid-L9 has been declared as a pandemic by the World

Page I of 21lq,
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Ilcalth 0rganization/Advisories/directions including lockdown/

rcstrictions have been issued by the Govt. of India and also by the State

Govt.'fhe said pandemic has had serious consequences and was so deadly

and contagious that complete lockdown was imposed several times not

only in Haryana but in India and rest ofthe world also. That even lockdown

was withdrawn various restrictions continued to be imposed.

viii. That this Authority, has already been granted a period of 6 months

extension for all ongoing projects vide order/direction dated 26.05.2020

on account of 1$ wave of Covid-19 pandemic. The said lockdown was

imposed in March 2020 and continued for around three months. However,

thc extension of six month was granted in contemplation of its effects

against three months of lockdown.

ix. That before the effect of 1.t wave of COVID-19 could subside, it is matter of

fact that 2*i and 3.d wave ofCovidl9 out broke. The 2"d wave of Covid-19

pandemic had hit the country badly'like a tsunami'and Haryana was no

exception thereof. That Gurugram falls within the area of NCIt and

ditlercnt competent authorities such as the Hon'ble Supreme Court,

National Green Tribunal (NGT), Municipal Corporation Gurugram (MCC)

etc. had directed ban on construction activities in Delhi NCR due to rise in

pollution Ievel mainly in festive season/ winter season for various periods

thcreby severely affecting the regular development of the real estate

projccts.'fhat graded response action plan has been implemented during

winters and depending upon severity it also includes ban on construction

PaEe 9 of 21M
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activity and infact such restrictions have been imposed from time to time.

Reference may be made to article in this regard which was published in

business standard,

That owing to a ban on construction activity, especially a complete and a

long ban, the Iabour force gets demobilized. They have to be let off and

they generally go back to their native places or seek work elsewhere and

rcsumption of work and gaining pace of construction takes a very long

timc cven after the ban stand lifted. Now as a matter of practice

construction labour is not coming to NCR for construction in project site

in winter season due to above reason & they are preferring to work in

other state outside NCR during that time ofyear resulting in further delay

of nrobilization of construction activity.

That the pandemic and bans on construction activity by competent

authorities are force majeure events which are beyond the control of thc

parties to prevent the same or its consequences and as such in view of

Clause 19.1(l) ofthe BBA, the respondent is entitled to exclusion ofperiod

whcrc the constructions of the Project was affected due to orders

/dircctions of statutory authority/court orders/Government orders etc.

while calculating the dates for delivery of possession of the said flat.

l'hat, all these facts were and are in the notice and knowledge of the

conrplainants and they have pleaded deliberate ignorance about the same.

Thc complainants have intentionally omitted any reference to the

aforesaid clauses of agreement. Further, the possession has been offered
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vide offer of possession letter dated 14.05.2022

been accepted without any protest and hence

Copies ofall the relevant documents have been filed and placed on the record.

'l hcir authenticiq/ is not in dispute. Hence, the complaint can be decided bascd

on these undisputed documents and written submission made by the

rcspondcnt.

Jurisdiction of the authority

1'hc authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E. I Tcrritorial jurisdiction

As pcr notification no. 1/92/2017-1TCP dated 14.L2.2077 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offjces situated in Gurugram. In the present case, the project in question is

sitLratcd within the planning area of Gurugram District, thcrefore this

authority has complete territorial jurisdiction to deal with the present

complaint.

E. ll Subiect matter iurisdiction

Scction 11(4)(a) of the Act, 2016 provides that the promoter shall be

r-csponsible to the allottee as per agreement for sale. Section 11(4J(a) is

rcproduced as hereunder:

Section 11

(4) The pronoter sholl-

and

the

an afterthought and misuse of the judicial process.

6.

E.

7.

Page 11 of 21
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(a) be responsible for all obligotions, responsibilities ond functions undet
the provisions ofthis Act or the rules and regulations mode thereunder or
Lo the qllottees as per the ogreement for sale, or to the ossociation of
allottees, as the case moy be, till the conveyqnce of all the oportments,
plots or buildings, as the cose moy be, to Lhe ollottees, or the common
oreas to the associotion of ollottees or the competent outhority, os Lhe

cose nay be;

Section 34-Functions of the Authority:

34A ofthe Act provides to ensure compliance ofthe obligations cost upon
the promoters, the allottees ond the real estate agents under this Act ond
the rules ond regulotions mode thereuncler-

So, in view of the provisions of the Act quoted above, the authority has

complcte jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

dccidcd by the adjudicating officer if pursued by the complainant at a later

stage.

FiDdings on the obiections raised by the respondent.
F'. I Objection regarding force maieure conditions:
'l.hc respondent-promoter pleaded that though the due date for completion of

thc project and offer ofpossession ofthe allotted unit was fixed as 7A.05.2021-

as per buyer's agreement dated 11.09.2018 but due to outbreak ofCovid 19,

there was complete lockdown during the period March 2020 to different

periods. Even the Government of Haryana termed that as Mahamari alert/

Surakshit Haryana resulting in slowdown of all the activities within the state

cvcn though the authority granted six months general extension with effect

from 25.03.2020 to 24.09.2020 considering it as a force majeure event. That

dccision was taken pursuant to the advisory issued by the State Government

as well as'1'he Government of India. Due to Covid 19, it took some time to

mobilize the labour as well as the construction material. Despite all that thc
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construction oF the project was completed and its occupation certificate was

rcceived on 06.05.2022. So, the respondent-builder be allowed extension in

offcr of possession of the project. Though the request made in this regard is

bcing opposed on behalf of the complainant, but a judicial notice of the fact

can bc taken that due to Covid 19, there was complete lockdown for a number

ol days resulting in the labour moving to their native places and the

construction activities coming to a standstill. Even that fact was taken into

consideration and the authority allowed extension of the ongoing projects for

a period of six months.

l'hc rcspondent also took a plea that the construction at the project site was

delayed due to Covid-19 outbreak. In the instant complaint, the due date of

handing over of possession comes out to be 18.05.2021 and grace period of 6

months on account of force majeure has already been granted in this regard

and thus, no period over and above grace period of 6 months can be given to

the respondent-builders. Also, a relief of 6 months will be given to the

complainant/allottees and no interest shall be charged from him for the

dclayed payments if any, during the Covid period i.e., from 01.03.2020 to

01.09.2020.

So, keeping in view these facts, the due date for completion of the project and

oflcr ofposscssion ofthe allotted unit comes out to be 18.11.2027.

C. Irindings on the rcliefsought by the complainant

G. I Direct the respondents to pay interest for every month of delay from
18.05.02 1 till 20.o7.2022.

11.
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'1 2. ln the present complaint, the complainant intends to continue with the project

and is seeking delay possession charges as provided under the proviso to

section 18(1) of the Act. Sec. 18(1) proviso reads as under.

"Section 78: - Return of omount and compensation

1B(1). lf the promoter foils to complete or is unoble to give possession of on

opartment, plot, or building, -

Provided that where an ollottee does not intend to withdrow from the
project, he sholl be paid, by the promoter, interest fot every month ol deloy,
till the honding over of the possession, ot such rate as moy be prescribed."

As per clause 5.1 of the flat buyer agreement provides for handing over of

possession and is reproduced below: -

5. POSSESSION
5.1 Within 60 (sixty) days from the date of issuance of occupancy Certilicate,

lhe l)cveloper shall offer thc possession of the Said Flat to the Allotec[s].
Subject to Force Majeure circumstances, receipt of Occupancy Cerlilicate
and-AllotccIsJ having timely complied with all its obligations, formalities or
documentation, as prescribed by Developer in terms oF the Agreement and
not being in default under any part hereof inciuding but not limited to the
limely paymenl of installments as per the Payment Plan, stamp duty and
regrstration charges, the Dev€loper shall offer possession oJ the Sqid l-lqt
to the Allotee(s) within a period of 4 (four) years from the date oI
approval of building plans or gr.tnt of environment clearqnce,
(hereinafter referred to qs the "Commencement Dqte"), whichever is
loter..

n t the outsct, it is relevant to comment on the preset possession clausc of the

agrcclncnt wherein the possession has been subjected to all kinds of terms

ard conditions of this agreement and application, and the complainant not

bcing in default under any provisions of this agreement and compliance with

all provisions, formalities and documentation as prescribed by the promotcr.

]'he dralting of this clause and incorporation of such conditions are not only

vaguc. and uncertain but so heavily loaded in favour of the promoter and

against the allottcc that even a single default by the allottccs in fulfilling

14.
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formalities and documentations etc. as prescribed by the promoter may make

the possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning. The

incorporation of such clause in the buyer developer agreement by the

promoter is just to evade the liability towards timely delivery of subject unit

and to deprive the allottee ofhis right accruing after delay in possession. This

is just to comment as to how the builder has misused its dominant position

and drafted such mischievous clause ln the agreement and the allottee is left

with no option but to sign on the dotted lines.

1 5. Due date of handing over possession and admissibility of grace period:

'l hc promoter has proposed to hand over the possession of the said flat within

a pcriod of 4 ycars from the date of approval of building plans or grant of

cnvironmcnt clearance, (18.05.2017J, whichever is later and has sought

further cxtension ofgrace period (after the expiry ofthe said time period of4

ycar) for force majeure.

16. I)uring proceeding dated 05.10.2023, the counsel for the respondent request

for counting the due date of possession from the date of revised building plans

(29.01.2018) and the environment clearance (09.01.2018) and hence there is

no delay on the part of the respondent and further the complainant become

allottee only after revision ofthe above mentioned plans i.e., 24.07.2018.The

obscrvcs that there is no provision of counting the due date of possession

/completion of the project from the revised building plans or the revised

cnvironmcnt clearance in Affordable Group Housing Policy,2013. The clause

Page 15 of 2'lA,
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"1[]VJ of the policy of 2073, clearly mention thar rhe due date of

possession/completion of the project shall be required to be necessarily

completed within 4 yeors from the approval of building plans or gront of

environmental clearance, whichever is later. This date shall be referred to as

tha "dote of commencement of project" for the purpose of this policy. 'fhe

licences sholl not be renewed beyond the said 4 years period from the dote of

cotnntencement of project." However, there is no such provisions related to

rcviscd building plans or revised environment clearance available in thc

policy of 2013. Therefore, in view of the above the said contention of thc

rcspondcnt is hereby rejected.

.1 7. Admissibility of delay possession charges at prescribed rate of interest:

IIowever, proviso to section 18 provides that where an allottee does not

ilrtcnd to withdraw from the project, he shall be paid, by the promoter,

irtcrcst for every month of delay, till the handing over of possession, at such

ratc as may be prescribed and it has been prescribed under rule 15 of the

rLrlcs. llulc 15 has been reproduced as under: -

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) dnd subsection (7) of section 191
(1) I:or the purpose ofproviso to section 72; section 1B; and sub-sections (4)

and (7) of section 19, the "interest ot the rate prescribed" shall be the
State Bank of lndio highest marginol cost of lending rate +20k.:

Ptovided thqt in cose the Stote Bank oI lndia marginql cost of lending rote
(MCl,R) is not in use, it shall be replaced by such benchmark lending rqtes
which the State Bonk of lndio may fix from time to time for lending to the
generol public.

18. 'l'hc legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

intcrcst.'l'he rate of interest so determined by the legislature, is reasonablc
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and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Conscquently, as per website of the State Bank of India i.e., https:llsb!.eoJ!,

thc marginal cost of lending rate (in short, MCLIII as on date i.c., 76.71.202:)

is 8.75%0. Accordingly, the prescribed rate of interest will be marginal cost of

lcnding rate +2%o i.e.,10.75o/o.

l'hc dcfinition of term 'interest' as defined under section 2(za) of the Act

providcs that the rate ofinterest chargeable from the allottee by the promoter,

in casc of default, shall be equal to the rate of interest which the promoter

shall be liable to pay the allottee, in case of default.

'l'hcrcfore, interest on the delay payments from the complainants shall be

cl'largcd at thc prescribed rate i.e., 10.75%io by the respondent/promoter

which is the same as is being granted her in case of delayed possession

charges.

On consideration of the documents available on record and submissions made

by thc parties regarding contravention as per provisions of the Act, the

authority is satisfied that the respondent is in contravention of the section

I 1 (4)(a) of the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 3.1 of the agreement executed between the

partics on 11.09.2018, the possession of the subject apartment was to be

dclivcrcd within stipulated time within 4 years from the date of approval of

building plan or grant of environment clearance i.e. (18,05.2017] whichever

is latcr. 'fherefore, the due date of handing over possession is calculated by
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thc rcceipt of environment clearance dated 18.0 5.2017 which comes out to be

18.05.2021. Further, as per HAREM notification no. 9/3-2020 dated

26.05.2020, an extension of 6 months is granted for the projects having

complction date on or after 2 5.0 3.2 02 0. The completion date of the aforesaid

projcct in which the subject unit is being allotted to the complainant is

18.05.2 021 i.e., after 2 5.0 3.2 020. Therefore, an extension of6 months is to be

{.livcn over and above the due date of handing over possession in view of

notillcation no. 9/3-2020 dated 26.05.2020, on account of force majeure

conditions due to outbreak of Covid-l9 pandemic. As far as grace period is

concerned, the same is allowed for the reasons quoted above.'l'herefore, the

duc date of handing over possession comes out to be 18.17.2021.. Occupation

certificate was granted by the concerned authority on 06.05.2022 and

thcrcaftcr, the possession of the subject flat was offered to the complainant

<>n 14.05.2022. Copies ofthe same have been placed on record. The authoriry

is ol the considered view that there is delay on the part of the respondent to

offcr physical possession of the subject flat and it is failure on part of the

promotcr to fulfil its obligations and respo nsib ilities as per the buyer's

agreement dated 11.09.2018 to hand over the possession within the

stipulated period.

2:'1. Scction 19[10J of the Act obligates the allottee to take possession of the

subJCCt unit within 2 months from the date of receipt of occupation certificate.

ln thc prescnt complaint, the occupation certificate was granted by the

co mpetent authority on06.05.2022. The respondent offered the possession of
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the unit in question to the complainant only on 14.05.2022, so it can be saicl

that the complainant came to know about the occupation certificate only upon

thc date ofoffer ofpossession. Therefore, in the interest ofnatural justice, the

complainant should be given 2 months' time from the date of offer of

possession. 'fhese 2 months'of reasonable time is being given to the

complainant keeping in mind that even after intimation of possession

practically she has to arrange a lot of logistics and requisite documents

including but not limited to inspection ofthe completely finished unit but this

,s subject to that the unit being handed over at the time of taking possession

is in habitable condition. It is further clarified that the delay possession

charges shall be payable from the due date of possession till actual handing

ovcr ofpossession or offer ofpossession plus tlvo months whichever is earlier.

Accordingly, the non-compliance ofthe mandate contained in section 1 1 (41[a)

rcad with section 18[1] of the Act on the part of the respondent is established.

As such the complainant is entitled to delayed possession at prescribed rate

of intcrest i.e., 10.75 o/o p.a. w.e.f . 1,8.LL.2021, till 73.07.2022 i.e., expiry of 2

months from the date ofoffer ofpossession (14.05.20221 or actual taking over

of possession (13.07.2022) whichever is earlier as per provisions of section

i 8[ 1] of the Act read with rule 15 of the rules and section 19( 101 of the Act.

G. ll Direct the respondent to provide interest for the excess amount taken
by it from the complainants at the stage of allotment which was in
vaolation of the Affordable Group Housing Policy, 2013.

'l.hc rate of interest chargeable from the allottee by the promoter, in case of

dcfault shall be charged at the prescribed rate i.e., 10.75% by the respondent

25.
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/promoter which is the same rate of interest which the promoter shall be

liable to pay the allottee, in case of default as per section 2(za) of the Act.

G. III Direct the respondent to refund the excess amount taken from the
complainants under the garb of the previous GST rates along with
interest.

'l'he rate oF GS'l' for affordable group housing projects were revised from B %o

to 1% by the GST Council in its 34th GST Council meeting held on 19.03.2019

for the proiects commenced on or after 07.04.2019.It is observed that the

instant project "The Roselia", was commenced on 78.05.2017 i.e., from date of

environment clearance. Thus, is liable to be taxed at the rate of 80/0.

G.lV. Pass an order imposing penalty on the builder on account of various
defaults under the Act,2016 alld the same be ordered to be paid to the
complainants.

In the absence of any document pertaining to the said violation of the

respondent, no direction is being given to this effect.

Directions of the authority

Ilence, the authority hereby passes this order and issues the following

dircctions under section 37 ofthe Act to ensure compliance of obligations cast

upon thc promotcr as per the function entrusted to the authority under

scction 34 (fl:

i. 'fhc rcspondent is directed to pay interest to the complainant against

the paid-up amount at the prescribed rate i.e., 10.75% per annum for

cvcry month of delay on the amount paid by the complainant from due

clatc of possession i.e., 18.11.2021 till13.07 .2022 i.e., expiry of 2 months

from the date of offer of possession (14.05.2022J or actual taking ovcr

of possession (13.07.2022) whichever is earlier as per provisions of

27.

H.
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section 18( 1) of the Act read with rule 15 ofthe rules and section 1 9( 101

of the Act. The arrears of interest accrued so far shall be paid to the

complainant within 90 days from the date ofthis order as per rule 16(2.)

of the rules.

ii. 'fhe rate of interest chargeable from the allottee by the promoter, in

case ofdefault shall be charged at the prescribed rate i.e., 10.75% by the

rcspo n dent/ p ro moter which is the same rate of interest which thc

promoter shall be liable to pay the allottee, in case of default i.c., the

delayed possession charges as per section 2(za) of the Act. 't-he benefit

of grace period on account of Covid-19, shall be applicable to both the

parties in the manner detailed herein above.

iii. '[hc complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

iv. 'fhe respondent shall not charge anything from the complainant which

is not the part of the buyer's agreement.

29. Complaint stands disposed of.

30. Iriie be consigned to registry.

Dated: 16.11.2023
^v.l- z.-)

(Viiay Kd/mar Goyal)
Memher

Haryana Real Estate

Regulatory Authority,
Gurugram
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