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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 6927 of 20Zz
Date offilins complaint 77.11..2022

Date of decision: 17.10.2023

CORAM:

Shri Ashok Sangwan 

-- --1 

Member

APPEARANCE:

Ms. Priyanka ]indal proxy counsel Complainant

Shri Aditya Rathe (Advocate) Respondent

ORDER

1.. The present complaint has been filed by the complainant/allottee

under Section 31 ofthe Real Estate (Regulation and Development) Act,

2016 (in short, the ActJ read with rule 29 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rulesl for

violation of section 11(aJ[a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

S.no. Particulars Details

1. Name of the project "Florence Estate", Sector- 70,
Gurgaon

2. Nature of project Group Housing Colony

RERA registered/not
registered

Registered vide registration no.
23L 0f 201.7 dated L9 .09 .2017

Validity status 3L .12 .20-t_9

4. DTPC License no. 170 of 2008 dated 22.09.2008

Validitv status 2)..09.2020

Licensed area 14.468 acres

Name of licensee Central Government Employees
Welfare Housing Organization

Allotment letter 04.0L.20t2

[As per page no. 49 of complaint]

6. Unit no. E-1203 on 1zth floor of tower E

[As per page no. 49 of complaint]

7. Unit area admeasuring 2125 sq. ft. [Super area]

[As per page no. 49 of complaint]
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8. Date of apartment buyer
agreement

31.05.2013

[As per page no. 20 of complaint]

9. Endorsement dated 24.09.2021

(Wherein the co-allottees as
described above, transfers wights
in allotted unit in name of
complainant)

10. Payment plan Construction Iinked plan

[As per customer ledger on page
no. 82 of complaintl

11. Total sale consideration Rs. 1,03,99,750/- (BSP)

Rs. 1,17,18,500/- (TSCJ

[As per customer ledger on page
no. 82 of complaintl

72. Amount paid by
complainant

the Rs. 1. ,1.5,09,123.52 / -

[As per customer ledger dated
24.07 .2020 on page no. 83 of
complaintl

13. Possession clause Clause 3.1

3.1 Subject to Clause 10 herein or any
other circumstances not anticipqted and
beyond the reasonable contol of the
Seller ond any restraints/ restrictions
from qny courB/authorities and subject
to the Purchaser(s) hoving complied
with oll the terms and conditions of this
Agreement ond not being in default
under ony of the provisions of this
Agreement ond hoving compiled with oll
provitons, formolities, documentation,
etc. os prescribed by the Seller, whether
under this Agreement or otherwise, fiom
time to time, the Seller proposes to olfer
to hond over the possession of the
ADortment to the Purchasersl within q
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oeriod ol 4 Uourl vears (with a grace
period oI 9 [ninel months from the
date of commencement qf
construction or execution of this
Agreement ot dote of obtaining all
licenses, permissions or apnrovals for
commencement ol construction'
whichever is later. subject to Force
Mqjeure The Purchasers) agrees and
understqnds that the Seller shall be
entitled to a groce period of 9 (nine)
months ofter the expiry of 4 (Jour)
years for offer to hand over the
possession oI the Apartment to the
Purchoser, Any applicqtion for the
occupotion certifrcqte in respect of the

Projc.t shall be filed in Lhe due rcurse....

14. Building plan approvals Not available on record

15. Environmental clearance 15.10.2013

[As per page no. L3-22 of rePlY]

76. Commencement of
construction

01.06.2013

[As per customer ledger on page

no. 84 of complaint]

77. Due date of possession 15.04.2018

[Calculated from the date of
Environment Clearance i.e.,

15.10.2013, being later + grace

period of 9 monthsl

Grace period of 9 months is
allowed.

18. Occupation certificate Not obtained

19. 0ffer of possession Not offered

B. Facts of the complaint:

3. The complainant has made the following submissions in the complaint: u
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That the complainant came across luring advertisements by the

respondent-company and claimed itself as a renowned developer

having pan India presence. Based on representations of the

officers of the respondent that the project would be developed

completely in 4-5 years, booked a unit on 1203' Block-E on

O4.OL.ZOLZ in the proiect floated by the respondent namely'

"Krrish Florence Estate" in Sector 70, Gurugram' Haryana'

Further, a flat buyer's agreement on 30 05'2013 was executed

between the parties. That the total sale consideration of the flat

was Rs. 1,03,99,750/- out of which he has paid Rs' 1'15'09'123/-

till date. It is a matter of record that the complainant has paid

instalments as per demands raised by the respondent' The subiect

unit was booked under construction linked payment plan and

despite absence of, any construction at the site' whenever the

respondent raised any demand, he timely paid those instalments'

The complainant was ready and willing and had resources to pay

the balance amount if any, computed and found payable after

taking into consideration the compensation receivable by the

complainant.

That the respondent was under obligation to handover the

physical possession of the unit to the complainant within a period

of 4 years & 9 months including the grace period from the date of

execution of buyer's agreement However' till date i e" September

2022, Ihe construction and development works of tower E' have

not commenced at the site in which their unit was proposed even

after passing of more than 10 years from the allotment of the said

unit only, and bare tov/er is constructed' It has been learnt that

lll.
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the respondent is not in possession of statutory permissions and

approvals and in absence thereof is unable to start development

work at the site.

That at the site, there is no development, the project far from

completion and the complainant is suffering because of undue

delay on the part of the respondent in handing over of the

physical possession of the flat. That the respondent has failed to

abide by the contractual terms stipulated in the buyer's

agreement and it is in breach whereas they have diligently

discharged all his obligations as per the flat buyer agreement,

whereas, it has failed to perform its obligations stipulated in the

contract.

That further Sect\on Z[za) should be read into buyer's agreement

and the respondent should be held liable to pay compound

interest @24%o from the due date of delivery of possession till

actual handing over of physical possession. The interest is

payable on the instalments/sale consideration from the date of

receipt of the respective instalments by the respondent.

vi. That since the respondent is unable to developing the proiect and

handover physical possession of the flat, the petitioner is entitled

to withdraw from the project and for refund of the entire sale

consideration and other charges along with 240/o compound

interest from the date of respective payments.

Relief sought by the comPlainant:

The complainant has sought following relief(s):
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i, Direct the respondent to refund the entire paid-up amount along

with interest at the prescribed rate.

Direct the respondent to pay compensation and litigation costs.

D. Reply by respondent:

5. The respondent by way of written reply made following submissions:

i. That after conducting his own independent due diligence and

being fully satisfied with the particulars of the said proiect, the

complainant in the year 201.2 voluntarily approached and applied

to the respondent and expressed his interest in purchasing an

apartment in the said project being developed by the respondent.

u. That the respondent vide letter dated 04.01.2012 provisionally

allotted apartment no. 1203, Tower E, admeasuring 2125.00 sq.

ft. in the said proiect to the complainant. After duly

understanding, acknowledging and agreeing to the contents of the

agreement, the apartment buyer's agreement was executed

between the complainant and the respondent on 31.05.2013 and

thereafter, the respondent allotted Plot no.1203, Tower-E, 12u

Floor, admeasuring 2125.00 sq. ft. to the complainant. the total

basic sale consideration ofthe said unitis Rs.1,,23,42,247 /-.

That the Complainant had made a total payment of

Rs.1,05,29,889/- to the Respondent till date. lt is stated that

sometime in the year 2013, one Mr. Ballu Ram filed a Writ

Petition (CWP No. 17737 of 2013) before the Hon'ble High Court

of Punjab and Haryana challenging grant of license No. 170 of

2008 issued by DTCP. The Hon'ble High Court vide order dated

16.08.2013 directed the parties maintain status-quo with regard

Complaint No. 6927 of 2022

I ll.
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to transfer and construction in respect to the said Proiect of the

Respondent herein.

It is stated that the Hon'ble High Court of Puniab and Haryana

vide order dated, 17.11.20L4 dismissed the said Writ Petition'

Copy of the order of the Hon'ble High Court of Puniab and

Haryana in cwP No.17737 of 2013 dated 17 11'2014 ltis further

pertinent to bring to the notice of this Hon'ble Authority that

certain disputes arose between M/s Capital Builders and the

Respondent tn an Appeal [EFA-15-2015 (O&M)] filed by M/s'

Capital Builders against the Respondent No 1 before the third-

party Court of Pun)ab and Haryana' the Hon'ble High Court vide

order dated 10.09.2015 restrained the Respondent No'1 herein

from creating any third party interest in respect unsold flats The

Hon'ble High Court vide order dated 08'05 2019 modified the

earlier order dated 10 09 2015 and excluded 60 un-sold flats from

the ambit of the stay order' Copy of the orders dated 10'09'2015

and 08.05.2019 passed by the Hon'ble High Court of Puniab and

Haryana.

V.Itisstatedthattherespondentisintheprocessofcompletingand

developing the said proiect and will deliver the possession of the

apartment to the buyers within a short period of time tt is further

stated that this Authority has granted registration of the said

Proiect under the Real Estate [Regulation and DevelopmentJ Act'

2016. The Respondent has also applied for extension of validity of

registration of the proiect with the requisite fees' The

development of the pro)ect is in an advance stage'
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proiect on time due to force maieure circumstances and for other

reasonswhicharebeyondthecontroloftherespondenthence

the respondent is entitled to reasonable extension of me for

completion ofthe project and delivery ofthe units'

vii. lt is most respectfully submitted that in view ofthe circumstances

beyond its control, the respondent was unable to complete the

constructionanddeliverthepossessionoftheapartmentwithin

the stipulated period of time' lt is most respectfully submitted

that in view of the aforementioned facts and force maieure

circumstances, there is no failure on the part of the respondent in

completing the construction and delivering the possession of the

apartment and further there is no deficiency of service on the part

oftherespondentaSsuchthepresentcomplaintisnot
maintainable The respondent is not liable to pay any amounts to

the comPlainant'

6. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute Hence' the complaint can

be decided on the basis of those undisputed documents'

E. turisdiction ofthe authority:

7. The authority observes that it has territorial as well as subiect matter

iurisdiction to adiudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

8. As per notification no' Ll92l2017-7TCP dated 14'72'?.017 issued by

Town and Country Planning Department' the iurisdiction of Real Estate
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I Complaint No. 6927 of2022 
|



thority, Gurugram shall be entire Gurugram District for

HARERA
GURUGRAM

RegulatorY Au

i&*'
.rr$"

all purpose with offices situated in Gurugram ln the present case' the

project in question is situated within the planning area of Gurugram

district.Therefore,thisauthorityhaScompleteterritorial)urisdictionto

deal with the Present complaint'

E. II Subiect matter iurisdiction

9. Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale Section 11(4)[a)

is reProduced as hereunder:

Sec:tion 11(4)(0)

Be responsible for oll obligoions' responsibtlities ond functions.under the

ii"riiir,"r,, .riit o,,t o' rni "Li-oni 
i"gulotions made thereunder or to the

ii,i"rriiiiiri, in" ,s'"'^"" 1ii 'oi"' 
oi'o the associotion of ottottees' os the

cose may be, till the con"yon'"-olitit-ii" oportments' plots or,bu:l!-i::t as the

cose mov be, to the qllotlees'-ir' the common areas to the ossociotion of

ii""eii "i ii, ,"^petent authority' as the case moy be;

Section 34-Functions of the Authority:

34A of lhe Act provides to ensure complionc& oI the obligotions cast'upon the

nromoters' the allottees ond Lh;. i"oi 
"i,ot, 

,g"iu u,der this Act qnd the rules

ond regulotions made thereunder-

So, in view of the provisions of the Act quoted above' the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the ad)udicating officer if pursued by the

comPlainants at a later stage'

l0.Further,theauthorityhasnohitchinproceedingwiththecomplaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters
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and Developers Private Limited Vs state of U.P. and Ors' 2020-2021

(1) RCR (c) 357 and reiterated in case of M/s Sana Realtors Private

Limited & other Vs Union of tndia & others SLP (Civil) No' 13005 of

2020 decided on 72.05.2022wherein it has been laid down as under:

"86, From the scheme of the Act ofwhich o detoiled rekrence hqs been made and

taking note of power ojadiudication delineated with the regulotory authority qnd

odju;icoting'offrcer, whoi finolly culls out is thot although the Act indicates the

ditinrt exp-reiiiors like 'refund', 'interest', 'penolty' and 'compensotion" o conioint

reoding oj Sections 18 ond 19 clearty monifests that when it comes to refund of the

amouit,ind interest on the refund omount, or directing poyment oI interest for
delayed delivery of possession, or penolty and interest thereon' it-is the regulatoty

outioriry whiih 
-hos 

the power to exomine ond determine the outcome of q

comploiit At the same time, when it comes to o question of seeking the relief of
adlidging compensotion qnd interest thereon under Sections 12' 14' 18 ond 19'

tni aijuiicatiis officer exclusively has the power to determine' 
-ke.eping 

in view

the cotlective iea'iing of Section 71 read with Section 72 of the AcL if the

adjudication under iections 12, 14, 18 and 19 other thon compensation os

eivisaged, if extended to the odiudicoting olfrcer os prayed thot in our view' may

iitrii to Lrpora the ombit'and scope of the powers ond functions of the

adjudicoting'officer under Section 71 qnd thot would be against the mandqte of

the Act 2016."

11. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent:

F.l Obiection regarding force maieure circumstances'

12. The respondent-promoter alleged that there was no delay on its part

and the delay in completing the project and handing over the

possession of the allotted unit was on account of force maieure

circumstances such as stay on construction by Hon'ble High Court of

Puniab & Haryana challenging grant of license no 170 of 2008 issued

Page 11of16
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by DTCP in writ petition (CWp No.

dispute arising between M/s. Capital

an appeal [EFA-I5-2015 [O&M)] filed

it before the Hon'ble High Court of punjab and Haryana vide order
dated 10.09.201S restraining creation of any third-party interest in
respect unsold flats modified vide order dated 0g.05.2019 and

excluded 60 un-sold flats from the ambit of the stay order. But the
authority is of view that the pleas taken by the respondent are devoid

of merits.

13. The respondent also took a plea that the construction ofthe said project

was stopped due to orders of Hon,ble High Court of puniab & Haryana

in writ petition (CWp No. 17737 of 2Ol3) challenging grant of license

no. 170 of 2008 issued by DTCP and ban on creating third party rights

vide order of Hon'ble High Court of punjab and Haryana in an appeal

[EFA-15-2015 [O&M)] filed by M/s. Capital Builders againsr the

respondent. The respondent pleaded that such period should not be

considered vide calculating the delay in completion of the subject unit.

The authority is of considered view that such ban on construction and

transfer of unsold unit would affect the construction activities at

project site and the respondent was not at fault in fulfilling his

obligation. The respondent approached the competent/deciding

authority for getting this time period be declared as.zero time period,

for computing delay in completing the project. However, for the time

Complair.t No. 6927 of 2022

17737 of 2013) and due to a

Builders and the respondent, in

by M/s. Capltal Builders against
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being, the authority is not considering this time period as zero period

and the respondent is liable for delay in handing over possession as

per provisions of the Act.

Findings regarding relief sought by the complainant'

Direct the respondent to refund the entire paid-up amount along

with interest at the prescribed rate.

In the instant case, the apartment buyer agreement' for the subiect

unit was executed on 31.05.2013. According to the apartment buyer

agreement, the due date of possession comes out to be 15'04'2018'

However, the occupation certificate for the tower where complainant

unit is situated not received. Keeping in view the fact' and hence the

complainant is entitled for full refund'

15. The occupation certificate/completion certificate of the proiect where

the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit

and for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ireo Grace Realtech Pvt. Ltd' Vs' Abhishek Khanna & Ors" civil

appeal no.5785 of2019, decided on ll'OL'2021

"" ... The occupation cettilicote is not ovoilable .even.-os 
on

date, which cleorly amounts to deficiency ol service .The 
ollottees

cannot be made to woit indefrnitely lor possession of the opartments

allotted to them, nor can they be bound to toke the opartments in

Phase 1 ofthe Project . "

16. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs

Page 13 of 16
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18.

State of U.P. and Ors. (supra) reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & others SLP

(Civil) No. 13005 of 2020 decided on L2.05.20?'2 it was observed

25. The unqualified right of the allottee to seek refund referred Under Sectlon

l8(1)(o) oid S'ection 19(4) of the Act is not dependent on qny continge.ncies

or'rtiputotion, thereof it appears thot the legisloture has conscio.udy

proviied this right ofrefund on demand as on unconditionql absolute right to

the allottee, iflhe promoter fails to give possession of the opar.tment' plot or

building witiin the time stipulated under the terms of the ogreement

reoordless of unforeseen events or stoy orders ofthe Courl/Tribunal' which is

in'either wiy not ottributoble to the ollottee/home buyer' the promoler is',rdi, 
on oitigrtion to refund the omount on demond with interest at the

,iti pr"nritia by the itote Government including compensotion in the

monner provided under the Act with the provko that if the allottee does not

iish to'withdraw from the project he shqll be entitled for interest for the

period ofdeloy titl honding over possession ot the rote prescribed

The promoter is responsible for all obligations, responsibilities' and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for

sale under section 11[4J(a). The promoter has failed to complete or

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein

Accordingly, the promoter is Iiable to the allottee, as the allottee

wishes to withdraw from the proiect, without prejudice to any other

remedy available, to return the amount received by him in respect of

the unit with interest at such rate as may be prescribed'

The authority hereby directs the promoter to return the amount

received by it i.e., Rs. 1,15,09,123/- with interest at the rate of 10 750lo

(the State Bank of lndia highest marginal cost of lending rate (MCLR)

applicable as on date +20lo) as prescribed under rule 15 ofthe Haryana

Real Estate (Regulation and Development) Rules,2017 from the date

PaEe 14 of 16
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of each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid'

G.ll Direct the respondent to pay compensation and litigation costs'

19. The complainant in the aforesaid relief is seeking relief w'r't

compensation. Hon'ble Supreme Court of India in civil appeal nos'

6745-6749 of 2021 titled as M/s Newtech Promoters and Developers

PvL Ltd. V/s State of UP & Ors- (decided on 11'11 2021), has held that

an allottee is entitled to claim compensation under sections 12' 14' 18

and section L9 which is to be decided by the adiudicating officer as per

section 71 and the quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in

section 72. The adjudicating officer has exclusive ,urisdiction to deal

with the complaints in respect of compensation Therefore' the

complainant is advised to approach the adjudicating officer for seeking

the relief of comPensation.

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoters as per the functions entrusted to

the Authority under Section 34(0 of the Act of 2016'

i. The respondent/promoter is directed to refund the amount

received by it i.e., Rs. 1',15,09,1231- from the complainant along

with interest at the rate of !0.750/o p a as prescribed under rule

15 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 from the date of each payment till the actual date of

refund of the amount. 4/

H.

20.
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal

consequences would follow.

21. Complaint stands disposed of.

22. File be consigned to the registry.

Haryana Real Estate Authority, Gurugram

vwyl
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