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VERSUS

RPS Infrastructure Limited ... RESPONDENT

11. COMPLAINT NO. 787 OF 2020

DivvaAggarwal . COMPLAINANT
YVERSUS

EPS Infrastructure Limited - RESPONDENT

12. COMPLAINT NO. 182 OF 2022

Ashwani Mittal COMPLAINANT
VERSUS
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CORAM: Dr. Geeta Rathee Singh Member

Nadim Akhtar Member

Present: Mr. Munish Gupta, Ld. Counsel for the complainants

through V.
Ms. Manpreet Khurana, Ld. Counsel for respondents,

ORDER(NADIM AKHTAR-MEMBER)
1. Present bunch of complaints have been filed by complainants under

Section 31 of The Real Estate (Repulation & Development) Act, 2016
(for short Act of 2016) read with Rule 28 of The Haryana Real Estate
(Regulation & Development) Rules, 2017 for wviolatnon or

contravention of the provisions of the Act of 2016 or the Rules and
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Regulations made thereunder, wherein it is inter-alia prescribed thag
the promoter shall be responsible to fullil all the obligations,
responsibilities and functions towards the allotiees as per the terms
agreed between them.

The above-captioned complaints have been taken together as a bunch
for disposal since nature and facts of these complaints are identical
and relates to tower- 4 and tower-5 of the same project of the
respondent namely “RPS-Infinia”. Complaint no. 438/2018 titled
‘Mrs Ritu Nanda Vs. M/s RPS Infrastructure Lid” has been taken as
lead case and broad facts of the lead complaint are recorded by the

Authonty n 1ts orders.

A. UNIT AND PROJECT RELATED DETAILS OF THE LEAD

COMPLAINT NO. 438/2018.

3.

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possesston, delay peried, if any, have been detailed i the following

table:

‘_S.N 0. | Particulars Details

1. | Name of the project _RPS-Inﬁnia, Sector 12/6, Milestone,
Sarai  Khwaja, Mathura Road,
Faridabad (Haryana).

2. | Name of the Promoter | RPS Infrastructure Limited
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3. |RERA  registered/not | Registered

registered s Tower-4  registered  vide
Registration No. 203 of 2017
dated 15.09.2017.

o Tower-5  registered  vide
Registration No. 204 of 2017
dated 15.09.2017.

4. | Unit no. Oxy-04-0102, First Floor, tower-4 |
5. | Unit area 8540 sguare fl. (Super Arca
approximately)

6. [Date of office space 18.03.2013
buyer’s agreement
7. | Date of allotment 22.03.2013

8. |Due date of offer of 18.03.2016
|

possession

9. | Possession clause in | Clause 16~ “That the intending seller |
BBA shall endeavour to offer the
possession of the unit to the intending
buyer within a period of 36 months
from the date of the execution of this

| agreement or from the date of getting

various sanctions from the concemed
authorities, for  starting the |
construction of the project, whichever |

is later, exclusive of the time taken by |

approvals such as issuance of 'the|

B

competent authorities towards various
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occupation  certificates/completion

certificates etc. with 2 reasonable

extension of time. This is further

subject 1o force majeurs

circumstances, or any  other |

circumstances not anticipated and

beyond the contrel of the intending

| seller and on timely receipt of all

and  other  charges

- payments
| due/demanded being payable up to
the

according to the payment plan opted |

date of offer of possession

by the intending buyer.”

10.| Basic sale price Rs.4,27,00,000~ (excluding service |
| tax, IFMDPS and Registration
!charges}.
11. Amount paid by | Rs. 4,58,07.636/-
complainant
12.| Offer of ﬁuﬂcssjm No offer {rfp:]ssai;:'l:nn.
13.| Occupation Certificate | Applied by respondent on 05.08.2022

to DTCP, Harvana with regard to
Tower no- 4 and 5 where units w.r.t
all complainants sitwated. (Annexed
at Amnexure-R-1 in status report

submitted by respondent dated
| 16.08.2022).

B. FACTS OF THE COMPLAINT

3. Facts of complaint are that complainant in the year 2012-2013 applied

for booking of IT/ITES unit in the real estate project named “RPS-

NP




Complaint No's 438,439,440,441, 442, 518,958,959,9%9, 499 of 2018, 787 of 2020 and 1817 of 2022

Infinia”, Faridabad by paying Rs. 42,70,000/-a8 booking amount vide
cheque no.000301 dated 01.02.2013.

4. That the office space buyer's agreement was executed between the
complainant and the respondent on 18.03.2013. According to clause 16
of office space buyer's agreement, the respondent was under an
obligation to handover the physical possession of the unit to
complainant within a period of 36 months from the date of execution
of office space Buyer's Agreements or from the date of getting various
sanctions from the concemed auathorities, for starting the construction
of project, whichever is later. Thus, the possession of the unit was due
on 18.03,2016 as per the terms of office space buyer's Agreement.

5. Thereafter, respondent issued an allotment letter dated 22.03.2013 vide
which complainant was allotted unit No. Oxy-04- 0102 on first
floor,tower-4, measuring super area of approximately 8540 sq. ft. True
copies of the office space buyer's agreement and alletment letter have
been annexed as Annexure(s) P-3 & P-4 respectively in complaint
file.

6. That the total sale consideration of the office space was Rs.4,61,16.000/-
Against said consideration, complainant had paid an amount of Rs.
4,58 07,636/- Despite  receiving more than 95% of the total
consideration, respondent had failed 10 handover physical possession

of the unit within the stipulated time. Copies of payment receipts

Y2
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issued by the respondent have been annexed as Annexure P-5 (colly)
in complaint file. The complainant was burdened with the rent liability
of premises since April 2016 only because of the fact that the
respondent has failed to handover physical possession of the umit in
the stipulated time.

1. That the respondent failed to develop the project as promised at the
time of initial booking/allotment. Thus, a legal notice dated
26.03,201% was sent to the respondent asking for refund on grounds of
not delivering the possession,

8. However, in response to said legal notice vide letter dated 17.04.2018,
respondent stated that time period required to complete the process of
getting numeral approvals, sanctions ete, from government authorities
and development of project got extended. It has been submitted that
complainant has not condoned the delay in handing over of the
possession by the respondents and is entitled to compensation for the
delayed period at the rate of 18% compound interest. Copies of the
legal notice dated 26.03.2018 and letter dated 17.04.2018 made by
respondent have been annexed as Annexure(s) P-10 & P-11
respectively Hence the present complaint has been filed.

C. RELIEF SOUGHT

9, In view of the above mentioned facts, the complaint has sought following

g w,

reliefs:
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Ii.

11,

V.

In the event the registration has been granted to the Respondent-
Promoter for the project namely, RPS-Infinia at Sector 12/6,
Milestone, Sarai Khwaja, Mathura Road, Faridabad (Haryana),
under RERA read with relevant Rules, it is praved that the same
may be revoked under Section 7 of the RERA for violating the
provisions of the RERA;

In exercise of powers under section 35, direct the Respondent
Promoter to place on record all statutory approvals and sanctions
of the project;

In exercise of powers under section 35 of RERA and Rule 21 OF
HRERA RULES, 2017, to provide complete details of ERC/IDC
and statutory dues paid to the Competent Authority and pending
demand 1if any;

To compensate the complainant for the delay in completion of the
project and refund the entire amount of Rs.4,58,07,636/- along
with compound interest @18% from dates of respective
instalments/ realization of the sale consideration by the
Respondent-Promoter;

To compensate the complainant for the rent paid from the period
April, 2016 till actual delivery of the fully developed
apartment/project or refund of the whole amount deposited with

the Respondent at the rate of Rs.2,75,000/- per month.

Vo2 —
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vi. To pay compensation of Rs. 10,00,000/- on account of
harassment, mental agony and undue hardship caused to the
Complainant on account of deficiency in service and unfair trade
praclices;

vii. The Complaint may be allowed with costs and litigation expenses
of Rs.1,00,000/-;

viit, Any other relief as this Hon'ble Authority may deem fit and
appropriate in the facts and circumstances of the present case.

. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply on 22.11.2018

pleading therein;

10. That the present complaint is not maintainable being outside the
Jurisdiction of this Authority as all the transactions in respect of unit in
question had been taken place at New Delhi at the office of the
respondent, therefore, the alleged cause of action, if any, had arisen at
Delln 1.e., beyond the terntorial jurisdiction of this Authority.

11.  That the complainant cannot seck relief qua the agreement that was
executed prior to coming mnto force of the RERA Act. Both parties are
bound by the terms of builder buyer agreement. Complainant has filed
this complaint despite as per clause 51 of the agreement dispute
involved herein was supposed to be referred to an arbitrator. Further,

present complaint involves disputed questions of fact and law

, .
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12,

13.

14,

requinng detailed examination and cross examination of several
independent and expert witnesses and therefore it cannot be decided i
a summary manner by this Autherity. For these reasons, jurisdiction of
this Authotity cannot be invoked in this matter by the complainant.

That the unit was provisionally allotted in IT/ITES Colony named
RP5-0OXY PARK, now known as ‘RPS Infinia’ vide allotment letter
dated 22.03.2013 for a basic Sale price of Rs. 4,27,00,000/-
(calculated @ Rs 5000/~ per sq. ft) besides additional charges of
Rs.25,62,000/- towards EDC and IDC; Rs.8,54,000/- towards [FMS
and applicable Taxes as defined & agreed in the buyer's agreement
dated 18.03.2013. Further at the ime of allotment, the area of the unit
Le., 8540 sg. fi. was tentative and was subject to increase/decrease on
receipt of occupation certificate and accordingly the sale consideration
of the unit has to be revised.

Respondent has admitted that an amount of Rs. 4, 58,07,636/- inclusive
of service tax has been paid against the said unit till date.

Further, respondent has denied that possession of the unit in question
was due on 18.03.2016. It was stated that the respondent had to make
an endeavor to offer possession of the said unit within 36 months from
the date of exccution of the buver's agreement or from the date of
getting various sanctions from the concerned authorities required for
commencement of construction of the project whichever is later,

L2 —
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15.

exclusive of the time taken by the competent authorities towards
various approval such as issuance of the occupation certificates/
completion certificates ete. and subject to force majenre circumstances
and subject to receipt of all the payments as per payment plan and
other charges due and payable up to date of the offer of possession.

That after the receipt of requisite approvals, the construction of tower
wherein unit of complainant is situated was commenced and
accordingly the allottees were intimated. True Copies of Approval of
Builldmg Plans dated 02.09.2010, Environment Clearance dated
07.10.2009, Approval of Fire Fighting Scheme dated 31.01.2012 and
No Objection Certificate for height clearance dated 20.07.2010 have

been annexed as Annexure- R6,R7,R8 and R9 respectively in reply.

16. However, due to some personal grievances of landowners/collaborators

7.

which continued for about 1.5 years, the development of the project
could not progress as per its schedule and in terms of allotment.

That meanwhile, the Real Estate (Development and Regulation) Act,
2006 was enacted and subsequently the Harvana Real Estate
{Regulation and Development) Rules, 2017 came into force and
respondent had immediately applied for registration of the tower T-
4ESSENZA vide Registration No.203 of 2017 dated 15.09.2017. The
completion date for tower T-4/ESSENZA was declared as 14.09.2022

and the construction of the unit of complainant was expected to be

L
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18,

19.

20,

21.

completed soon. True copy of Registration Certificate dated
15.09.2017 has been annexed as Annexure- R14 in reply file.

That the legal notice was duly replied and the complainant was called
upon for clarification and resolution of grievances amicably.

That despite being faced hurdles on various counts which were beyond
control of the respondent, the respondent took all possible efforts and
completed the structure of tower i.e., more than 62% work of tower in
which the units in question is situated has already been completed and
the remaining construction work such as finishing and services works
are in progress which they expected to be completed soon.

That on completion and grant of occupation, possession of unit will be
offered and be delivered on remittance of balance consideration and
completion of requisite formalities by complanant,

That the complainant has been entitled to get compensation on account
of delay in completion of unit at specified rate which was agreed to be
determined at the time of execution of convevance deed as stipulated
in Clause 18 of the agreement and the parties are bound by the same.
That the respondent had already ineurred on the construction more
funds than the amount realized from the allottees. Further, respondent
has also introduced huge funds to meet out the cost of construction of
the tower in which the unit of complainant is situated Thus, the

complainant does not deserve for refund of amount paid by him

Yo
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E.

23.

towards consideration of the said unit and in such circumstances, the
complaint deserves to be dismissed.
ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT
AND RESPONDENT
Durning oral arguments learmed counsel for the complainant and
respondent reiterated arguments as stated in their pleadings.
In addition to their written submissions 1d. counsel for complainants
stated that their allotted apartments in Tower Oxy-4 and Oxy Sand
now known as tower 4 and 5 are not being constructed and is far from
completion therefore, they are seeking refund of the money paid by
each them along with interest.

In response to above contentions, Ld. Counsel for respondent
Ms. Manpreet Khurana stated that they have got this project registered
with this Authority. Tower No. 4 and 5 have been included in the
registration certificate vide registration No, 203 of 2017 and 204 of
2017 respectively. Respondents had shown 14.09.2022 as the date of
completion of the tower-4 and 14.09.2021 as a date of completion of
the tower-3 of the project. However, on account of pandemic
extension has been allowed for completion of said towers ie.,
14.06.2023 for tower-4 and 14.06.2022 for tower-5 respectively.

She further stated that construction of Tower No- 4 and 5 15

almost complete within the revised date of completion of the project

e
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24,

mentioned in the declaration format the time of registration of said
towers of the project after grant of extension perted on account of
pandemic and application for grant of occupation certificate for Tower
No. 4 and 5 has already been filed an 05.08.2022. Thereafter, an offer
for {it out possession has also been made to complaimants vide letter
dated 10.10.2022, Thus, respondents will handover the possession of
the allotted units to the complainants after obtaining occupation
certificate from the authority concerned.

On the other hand, 1d. Counsel for complainants argued that
thete has already been an inordinate delay in handing over of the
possession by respondent. 1t was contended by ld. Counsel for
complainants that this Authority has heen awarding payment of
upfront delay interest along with monthly interest in all those cases
where there has been inordinate delay in handing over of the
possession and thus requested the Authority 1o direct the respondent to
pay monthly interest for the delay being caused in handing over
poasession under section 18 of RERA, Act which provides for interest
for every month of delay, till handing aver of the possession.
FINDINGS AND OBSERVATIONS OF THE AUTHORITY
Perusal of case file reveals that initially the bunch of ten complaints
1.e.,438/2018,439/201 8 440/2018,441/201 8,442/2018,499/2018 518/2

(18,958/2018,959/2018, 999/2018 filed in the vear 2018 were heard

RO
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together by the Authority with complaint no.438/2018 as lead case
S8INce nature and facts of these complaints were identical wherein
complainants had sought the relief of refund of the money paid by
them along with interest from the Authority as the respondent has
failed to handover the possession of the allotted units on the date
stipulated in the agrecment executed between the parties,
However, Authority in its order dated 13.03.2019 had observed
that there is g potential of completion of project, and thus Authority
deemed it appropriate to not to dispose of matters till the completion
of the project and decided to monitor the progress of the project every
month for completion of the project. The relevant part of order dated
13.03.2019 has been reproduced belaw for ready reference.-
The Authority observes that the respondents are in the
process of mobilising financial resources, manpower and
machinery for commencing the construction work of the
project, They have already submitted timelines for
achieving various milestones. Funds also have been
arranged, and contract for carrymg out the civil work has
been awarded. Now the Authority will monitor their
Progress every month, If the respondents are found to be
defaulting at any stage sujtable corrective action will he
taken. The Authority will not dispose this matter til]
completion of the project,

Thereafier, in order to prevent multiplicity of orders having similar

directions and to strengthen their execution by one detailed order, the

complaints439/2018,440/201 8 44 1/2018,442/2018.499/201 8,518/2018

16 %}“’
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958/2018, 959/2018, 999/2018 were disposed of vide order dated
[3.03.2019 as having been merged with Complaint No.438 of 2018
Ritu Nanda s RPS Infrastructure which was retained by the
Authority for monitoring the progress of respondent for completion of
the project. The relevant part of order dated 13.03.2019 has been
reproduced below for ready reference:-

[n order to avoid unnecessary logistical work, complaint
no.’s  439/2018,440/2018,441/2018 442/701 8,499/2018,
S18/2018,958/2018, 959/2018, 999/20]8 are  hereby
disposed of as having been merged with Complaint
No.438of 2018 Ritu Nanda V/S RPS Infrastructure. The
Complaint No. 438 of 2018 will be listed for hearing by
this Authority every month. On the next date upto date
progress achieved by the respondents shall be placed
before the Authority, The respondents are also directed to
hold monthly meeting with all the allottees of the project,
including the complainants, and apprise them of the
progress of construction milestones, To observe that
whether construction work has commenced in right
eamest, the site of the project shall be inspected by a
representative deputed by the Authority. The Law
Associate concerned shall separately seek orders of the
Authority for appointment of a representative who will
visit the site on 16.4.2019. All the captioned nine
complaintnos. 438,439 440,441,442 5] 8,938,959 999 409

of 2018 are hereby disposed of and the proceedings of
each of the complaint carried out so far stands subsumed
into Complaint no 438/2018,

Later on, complaint no's 787 of 2020 and 182 of 2022 having identical
facts and grievances were also subsumed by Authority into the lead
complaint no. 438 of 2028 vide orders dated 03.]11.2020 and

26.07.2022 respectively.
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25.

F.l

Authority has duly considered the aforesaid contentions of both the
parties. Authority observed that though initially complainants had
sought a relief of refund along with interest, but thereafter they
agreed to monitor the progress of respondent for completion of
the project and had also insisted for delay possession interest,
which showed their intention to continue with the project. Today,
the orders are passed by taking the leading case of Complaint No.
438/2018 titled as “M/% Ritn Nanda Vs, My RPS Infrastructure
Led’. Further, as already mentioned in the written submissions, the
respondent has raised various preliminary issues.

Findings on objection raised by the respondent regarding

territorial jurisdiction of the Authority.

26,

E.ll

Authority observes that as per notification no. 1 /92/2017TTCP dated
14.12.2017 issued by Town and Country Planning Department, the
Jurisdiction of Real Estate Regulatory Authority, Panchkula shall be
entire Haryana except Gurogram District for all purpose with offices
situated in Panchkula. In the present case the project in question is
situated within the planning area Faridabad, therefore, this Authority
has complete territorial jurisdiction to deal with the present complaint,
Findings on objection reparding execution of BBA prior to the

coming into foree of RERA Act, 2016,

- g
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27,

One of the averments of respondent is that provisions of the RERA
Act of 2016 will not apply on the agreements executed prior to
coming into force of RERA Act, 2016 and application of the Act is
prospective, has also no force as the operation of the Act is retroactive
in nature. Accordingly, respondent has argued that relationship of
builder and buyer in this case will be regulated by the agreemcnt
previously executed between them and same cannot be examined
under the provisions of RERA Act In this regard, Authority observes
that after coming into force the RERA Act, 2016, jurisdiction of the
civil court is barred by Section 79 of the Act. Authority, however, is
deciding disputes between builders and buyers strictly in accordance
with terms of the provisions of flat-buyer agreements, After RERA
Act of 2016 coming into force the terms of agreement are not re-
written, the Act of 2016 only ensure that whatever were the
obligations of the promoter as per agreement for sale, same may be
fulfilled by the promoter within the stipulated time agreed upon
between the parties. Issue regarding opening of agrcements executed
prior to coming into force of the RERA Act, 2016 was already dealt in
detail by this Authority in complaint no. 113 of 2018 titled as Madhuy
Sareen v BPTP Ltd decided on 16.07.2018, Relevant part of the

order is being reproduced below:

. A
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“The RERA Act nowhere provides, nor can it be so
construed, that all previous agreements will be re-
writlen afier coming info force of RERA. Therefore,
the provisions of the Act, the Rules and the
Agreements have to be interpreted harmoniously,
However, if the Act or the Rules Provides for dealing
with certain specific situation in a particular manney,
then that situation will be dealt with in accordance
with the Act and the Rules after the date of coming
ito Jorce of the Act and the Rules. Ho wever, before
the date of coming into force of the Act and the Rules
the provisions of the agreement  shall remain
applicable. Numerous provisions af the Act saves the
provisions af the agreements made beiween  the
buyers and seller,

Further. reference can be made ta the case titled M Newtech
Fromoters & Developers Pyt Ltd, vs. State of UP &Ors. Ete, 2022(1)
R.C.R. (Civil) 357, wherein the Hon'hle Apex Court has held as
under:-

. The clear and wnambiguous language of the
siatule is refroactive in operation and by applving
Purposive  interpretation  rule of  siatutory
consiruction, only one result is possible, ie. the
legislature consciously enacted a retroqetive sfatitte
to ensure sale of plot, apartment or building, real
estate profect is dome in an efficient and transparent
manner so0 that the intevest of consumers in the real
estate seclor iy protected by all means and Sections
I3. 18(1) and 19(4) are all beneficial provisions for
al  safeguarding  the pecuniary  interest gf
consumers/aliotiees. In the given circumstances, if
the Act is held prospective then the adjudicatory
mechanisin under Section 31 would not be available
to any of the allottee for an ongoing profect. Thus, i
negates the contention of the promoters regarding
the coniractual terms having an overriding effect

“ -
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over the refrospective applicability of the Act. even
on facts of this case,®

"43. At the given time, the was no law regulating the
real estate sector, develppment works/obligations of
promolter and allotice, it was badly Jelt that such of
the ongoing profects to which completion certificate
has not been issued nuust be brought within the Jald
af the Act 2016 in securing interests of allottees,
promaoters, real estate agenis in the ity best possibie
way obviously, within the parameters aof law. Marely
becawse enaciment as pPraved is made retroactive in
is operation, it canmot be said to he either violative
of Articles 14 or I9(1)(e) of the Constitution af
India. To the comtrary, the Parliament indeed has
the power to legisiate even refrospectively to iake
into its fold the pre- existing contract and rights
executed between the parties in the larger public
Infercst

"33 That even the terms of the agreement to sale or
home buyers agreement tavariably indicares the
intention of the developer that any  subseguent
legislation, rules and reguiations ete. issued hy
compelent authorities will be binding on the parties
The clauses have imposed the applicability of
subsequent legislations to be applicable and binding
on the flat huyeriallottee and either aof the parties,
promotersthome buvers or allottees, canmor shirk
from their responsibilities/Tiabilities under the Act
and implies their challenge to the violation aof the
provisions of the Act and it negates the contention
advanced by the appellants regarding contractual
terms  having an  overriding effect to  the
Felrospective applicability of the provisions af the
Act which is completely misplaced and deserves
refection.

. From the scheme of the Act 2016, its application
i refroactive in character and it can safely be
observed thar the Projects alveady completed or 1o
which the completion certificate has been gronted
are not under itz fold and therefore, vested or
acerued rights, if any, in no manner are affected Al
the same time, it will apply afier getting the on-
going profecis and future Profects registered under

42
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Section 3 to prospectively follow the mandate af ifie
Act 2016."

28, The same legal position was laid down by the Division Bench of the
Hon'hle Bombay High Court in Neel Kamal Realtors Suburban Py,
Lid. &Anr. Vs, Union af India and others 2018(1) RCR (Civil) 208
(DB), wherein it was laid down ag under; -

122, We have already discussed that above steted
pravisions of the RERA are not retrospective in
nafure. They may to some extent be having a
Felroactive or quasi retroactive effect but then on
that ground the validity of the provisions af RERA
cannot be challenged The Parfiament is compeient
enough to legislate law having retrospective or
retroactive effect. A law can be even Jramed to affect
.ﬂui:.mrz'nga"exﬂmng contractual rights between the
pariies in the larger public interest We do not feve
any doubt in owr mind tha the RERA has been
Sramed in the larger public [nterest after o thoro weh
study and discussion made at the highest level by the
Standing Committee and Selecs Commitice, which
submitied ifs detailed reports. As regards Article
19(g), it is settled Principles  that the rigiy
conferred by  sub-clayse 2! of Ariicle 19 5
expressed in general language and if there had heen
ne qualifying provisions like clause () the righis so
conferred would have been an absolute one, "

As per the aforesaid ratio of law, the provisions of the Act arc

retroactive in nature and are applicable to an g0t or transaction in the
process of completion. Thus, the rule of retroactivity will make the
provisions of the Act and the rules applicable to the acts or
transactions, which were in the process of the completion though the

contractagreement might have taken place before the Act and the

22 qﬁﬁ;”’
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Rules became applicable. Hence, it cannot be stated that the
provisions of the Agt and Rules made thereunder wif] only be
Prospective in nature and will not be applicable to the agreement for

sale executed between the partics prior io the commencement of the

Act,

E.IIl Findings on objections raised by the respondent that matter he

referred to an Arbitrator as per agreement,

2%,

The respondents have rajsed an objection for not invoking arbitration
proceedings as per the provisions of office space buyer's agreement
which contains g provision regarding initiation of arbitration
proceedings in case of breach of agreement. The relevant Clause
No.51 of the Buyer's Agreement dated 18.03.2013 w.rt arbitration is
repraduced herein below:

"That any disputes arising out of or touching upon
or in relation to the terms of this Agreement
including the interpretation and validity of the
terms thereof and the respective rights  and
obligations of the patties, shall be settled amicably
by mutual discussions failing which the same shall
be referred for Arbitration. The sole Arbitrator
shall be appointed by the intending seller whose
decision shall be final and binding upon the partics,
The arbitration proceedings shall be governed by
the Arbitration & Conciliation Act, 1996 and the
Venue shall be at an appropriate location at New
Delhi or Faridabad. However, the Courts at District
Faridabad alone shall have the exclusive
Jurisdiction,”

1>
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The Authority is of the opinion that the jurisdiction of the Authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act bars
the jurisdiction of civil courts about any matter which {allg within the
purview of this Authority, or the Reg] Estate Appellate Tribunal, Thus,
the intention to render such disputes as non-arbitrable seems 1o be
clear. Section 88 of the Act also provides that the provisions of this
Act shall be in addition to and not in derogation of the provisions of
any other law for the time being in force. Further, the Authority puts
reliance on catena of Judgments of the Hon'ble Supreme Court,
particularly in  Navional Seeds Corporation  Limited v. M,
Madhusudhan Reddy & Anr, (2012) 2 SCC 506 and followed in case
of Aftab Singh and Ors. vs. Emaar MGF Land Ltd and Ors,
Consumer case wo. 70] of 2015 decided on 13.07.207 7. wherein it
has been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the other
laws in force. Consequently, the Authority would not be bound to
refer parties to arbitration even if the agreement between the parties
had an arbitration clause, Therefore, by applying same anglogy the
presence of arbitration clause could not he construed to take away the

Jurisdiction of the Authority,

24
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While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fagt of an existing
arbitration clause in the builder buyer agreement, the Hon'ble Supreme
Court in case titled as M4 Emaar MGF Land Ltd, V' Aftab Singh in
revision petition no, 2629-302078 in civit appeal no. 23512235713 af
2017 decided on 10.12.2018 has upheld the aforesaid judgement of
NCDRC and as provided in Article 141 of the Constitution of India,
the law declared by the Supreme Court shall be binding on all courts
within the territory of India and accordingly, the Authority is bound
by the aforesaid view.

Therefore, in view of the above judgments and considering the
provision of the Act, the Authority is of the view that complainants are
well within their rights to seek 2 special remedy available in g
beneficial Act such as the Consumer Protection Act, 1986 and Act of
2016 nstead of going in for an arbitration. Hence, the Authority has
no hesitation in holding that this authorily has the reguisite Junsdiction
o entertain the complaint and that the dispute does not require to be
referred to arbitration necessarily. In the light of the above mentioned
reasons, the Authority is of the view that the objections of the
respondent stands rejected that the present complaints are very much

maintainable before this Authority.
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F.IV Findings on objections raised by the respondent with respect to the

deemed date of possession,

30,

31,

Respondent contended that they had declared that the construction of
towers of their project wherein units of complainants are situated i.¢.,
T4 and T-3 would be completed by 14.09.2022 and 14.09.2021
respectively. The said dates had besn declared under Section
4(2N1)(C) at the time of the registration of the towers T-4 and T-5 of
their project with this Authority vide registration No. 203 of 2017 and
204 of 2017 respectively which were thercafier extended to

14.06.2023 for tower T-4 and 14.06.2027 for tower T-5 due to covid
situation. Therefore, deemed date for completion of said towers of
project are 14.06.2023 for tower T-4 and 14.06.2022 for tower T-5
respectively. It was stated by the respondent that now construction is
almost complete and they have applied for occupation certificate on
05.08.2022. Thus, it was contended that the promoter is entitled to
provide/declare a revised date of completion of the project in the
declaration form at the time of registration of the project,

Authority is unable to subscribe itself to these contentions. The
declaration for the completion of the project under Section 4(2)INC)
of the Act is given unilaterally by the promoter to the Authority at the
ttme of getting the real estate project registered. The allottee had no

opportunity to raise any objection at that stage, 50 this unilateral Act

s
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of mentioning the date of completion of project by the builder will not
abrogate the rights of the allottes under the agreements for sale
cntered into between the parties. The Division Bench of the Hon'ble
Bombay High Court in case Neef Kamal Realtors Suburban Put, Lid
&Anr. Vs. Union of India and others (Suprajhas laid down s under:
"Section 4(2)TC) enables the promoter to revise
the date of completion af project and hand over
passession. The provisions of RERA, however, do
nof rewrite the clause of completion or handing
over possession in agreement Jfor sale. Section
2N (Clenables the promater to give fresh timeline
Mdependent of the time period stipulgied fn the
agreements for sale entered into between him cervel
the ailotiees so that he is not visited with penal
consequences laid down under RERA In other
wards, by giving opportunity to the promoter to
prescribe fresh timeline under Section H2IINC) he
is not absolved of the liability under the apreement
Jor sale. "
The Hon'ble Bombay High Court by taking note of the provisions of
Section 4(2){(1W(C) of the Act has categorically laid down that the
provisions of the Act will not re-write the clause of completion or
handing over of the possession mentioned i the agresment for sale,
The fresh timeline independent of the time sti pulated in the agreement
is given in order to save the developer from the penal consequences
but he is not absolved of the liability under agreement for sale, Thus,
the respondentbuilder was required to offer the possession of the unit

to the complainant/alloties as per the terms and conditions of the

27
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32,

agreements, failing which the complainant/allottee will be enfitled o
claim the remedies as provided under section 18 of the Act.

Also, in case My Imperia Structures Lid, and others vs, Anil Patni
and others, Law Finder Docldit1 758728, the Hon'hle A pex Court has

laid down as under:

3. We may now consider the effect of the
regisiration of the Project under the RERA Aet [n
the present case the apariments were hooked by the
Complainis in 20]1-2017 and the Builder buyer
Agreements were entered into in Novemiber, 2013
As promised, the construction should have been
completed in 42 months. The period had expived
well before the bProject was regisiered under jhe
pProvisions of the RERA Act Merely because the
registration under the RERA At s valid il
31.12.2020 does not mean that the entitiement of the
concerned ailofiees to mainiain an action stands
deferved. It is relevant (o pote that even for the
Purposes of Section 18, the period has to be
reckoned in terms of the agreement and not the
registration. Condition no. (¢} of the letter dared
17.11.2017 also entitles an allottee in same fashion
Therefore, the entitlement of the complainants
st be considered in the light of the terms of the
Builder Buyer Agreements and was rightly dealt
with by the Commission,

Thus, as per the ratio of law laid down in the cases referred above, the
revised date of completion of the project mentioned in the declaration
form under Section HZHINCof the Act will not extend the date of
delivery of possession as mentioned in the buyer's agreement.

As per builder buyer agreement, deemed date of possession is 36

months from the date of the execution of agreement or from the date

S 2
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of getting various sanctions from the concerned authorities, for
starting the construction of the project, whichever is later. Clause 16

of builder buyer agreement executed between the parties stated as

follows:

“the Intending Seller shall endeavowr io offer the
possession of the Unit to the Intending Buyer within a
period af 36 monihs from the date of the execulion of ihis
Agreement or from the date af gelting various sanctions
Jrom  the Concerned Authorities, for siarting  the
construction of the project, whichever is later, exolusive
of the fime taken by Competent Authorities towareds
various approvals such as isswance of the Occupation
Certificates/Completion Certificates  ete.  with g
reasonable extension of time. This is Jurther subject to
Jorce majewre circumstances, or any other CIFCUmSianees
not aniicipated and bevond the control of the Intending
Seller and on timely receipt of all payments and other
charges due/demanded being payable up to the date uf
affer of possession according to the payment plan opted
by the Intending Huyer The possession of wunit shall be
offered in raw/bare shell condition with exterior finish
After obtaining the possession of unit the Intending Buyer
shall get the various jobs done at his own expenses, such
as painting of walls'doors/windows, Heoring, internal
wiring, internal seitings and install necessary fixtures
and electrical accessories and do other works af internal
decoration/interior designing in said unit in accordance
with fit-Oui Policy of said complex declared by Intending
Seller from time to time, with prior weitten approval of
Intencling Seller "

Respondent has annexed the copies of various sanctions from the
concerned  authorities ie, approval of Building Plans dated
02.09.2010, Environment Clearance dated 07.10.2009, Approval of

Fire Fighting Scheme dated 31.01.2012 and Nao Objection Certificate

=
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for height clearance dated 20.07.2010 in Annexure Ré, R7,RR and Ry
respectively. In view of above, Authority obseryed that 36 months
from the date of the execution of BBA comes out 1o be 18.03.2016
and 36 months from the date of getting various sanctions from the
Concerned Authorities, for starting the construction of the project
comes out to be 31.01.2015, out of these the later date wil] be
considered as deemed date of POssession in accordance with Clause 16
of builder buyer agreement and the later date comes out to be
!E.Uliﬂ]ﬁ."fhus, 18.03.2016 shall be deemed to he considered as diye
date of delivery of possession for awarding the relief in the present

CHESER,

F.V Objections raised by the respondent regarding force majeure

33

conditions,

The obligation to deliver possession within a time period stipulated in
the builder buyer agreement was not fulfilled by respondent, There i8
a delay of more than 6 years on the part of the respondent. Respondent
m its reply has only made plain averment that due to NGT order and
covid outbreak etc., timely possession could not be offered to the
complainants. In this regard, Authority observes that the deemed date
of possession was 18.03.20] 6, whereas the NGT order referred hy the
respondent pertains to year 2019 Le, post the lapse of due date.

Further, respondent has not placed on record any orders by NGT to

3” i
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show that for how many days the construction work was suspended
before the due date of possession. Thus, the respondent who was
failed to place en record any document to prove the force majenre
condition before the due date of possession 1.e.,, 18.03.2016 cannot be
allowed to claim the benefit on account of its own delay/default,
Further Authority observes that the ressons far delay due to NGT
order are very general defence taken by almost all the builders without
placing on record any specific onder. Also, it is a very general fact that
NGT orders prohibits/ bans construction activity only for couple of
days during peak pollution season only (generally 10-15 days). Such
orders by any strategic imagination cannot cause delay of possession
of 6 years,

As far as delay in construction due to outhreak of Covid-19 is
concemed Hon'ble Delhi High Court in case ruled as MA
Halliburton Offshore Services Inc. vs. Vedanta End &dAnr,
bearing OMP (1) (Comm.) No. 882020 and 1.4.5 3696-3697/202(
dated 29,03.2020has observed that:

"69. The past non-performance of the contractor canno be
condoned due to Covied-19 lockdown in March 2020 in
India. The contractor was in breach since Sepiember 2019
Opportunities were given to the comiracior fo cure the
same repeatedly. Despite the same the contractor could
not complete the project. The owibreak af pandemic

cannot be wsed as an excuse for non-performance of a
contract for which the deadline was much before the

outbreak itself,
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The respondent was lighle 1o complete the construction of the project
and the possession of the said ynit was to be handed over by March,
2016 and is claiming the henefit of lockdown which came into effect
on 23.03.2020 whereas the due date of handing over possession was
much prior to the event of outbreak of Covid-19 pandemic. Therefore,
Authority is of view that outhreak of pandemic cannot be used an
excuse for non-performance of contract for which deadline was much
before the outbreak itself™. S0, the plea of respondent ta consider force
majeure conditions towards delay caused in delivery of possession is
without any basis and the same is rejected,
Observations of the Authority
34, In the light of the aforesaid findings, Authority is of the view that
under the RERA Act, Authority has dual responsibilities, first 1n
safeguard the interest of the allottees, and second, to promote growth
and development of real estate sector in the State. Thus, before
arriving at final conclusion, Authority has gone through all the facts,
submussions of parties, photographs and status reports of the project
submitted during the process of monitoring of the project.
On the basis of the facts, photographs and other submissians at
the time of initial pleadings of the case, it was quite apparent that civil

structure of the towers in guestion was complete and remaining

“ W
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construction works were in progress, Respondents had also shown
their seriousness towards completion of project by arranging huge
funds for construction of project from L&T finance company apart
from realizing pavments from allottecs and realizing the same in
CSCTOW account as per progress of the work Respondent had
approximately Rs. 98 erores available for development  and
completion of three towers ie, T-3, T4 and TS in December 2018 as
stated in order dated 18.12.2018 and respondent had shown bonafide
mtention to complete the project soon by deploying contractors,
labourers and machinery at site. Also, respondent at the time of the
registration of the towers T-4 and T-5 of their project had declared
that the construction of said towers would be completed by
14.09.2022 and 14.09.2021 respectively, which were thereafier
extended to 14.06.2023 for tower T-4 and 14.06.2022 for tower T-5
due to covid situation.

It was stated by the respondent that construction is about to
complete and they are putting all their efforts to ¢complete the work
and apply for occupation certificate at earliest. Respondents in other
similar cases in respect to same project also stated that delay in
construction was due to shortage of funds. They pleaded that if at this
stage funds available with respondent are diveried for refund to

allottees instead of completion of project, it will adversely affect

2
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completion of project within stipulated time period and execution of
such refund order will not be easy for respondents,

The complainants in these cases had prayed for refund of
amount paid to the respondent for purchase of a unit in his project.
However, the Authority, on the basis of the facts disclosed by way of
pleadings and photographs produced by the respondent, found that
there is a scope to have the project completed and such course will
safeguard the interests of the allottees as well as the promoter. I this

regard, Authonity in its interim orders dated 18.12.18 has made the

following observations:-

The Authority further observes that under the
RERA Aet it has dual responsibilities, Sfirst fo
safeguard the inierest of the allottees, and second,
to promote growth and development of real estate
sector in the State. On the basis of the facis,
photographs and other submissions, it is fuiie
appareni that civil structure of the tower in
question 15 complete. An additional investment of
about Rs.54 croves is required for which the
respondents have already arvanged find. If these
Sunds are faithfully investment in the tower. the
prafect can be completed by the stipulated date i.e.
June, 2020 Allowing refund o the complainant
may have a cascading effect and the entire profect
will be jeopardised and investmenis already made
will go waste. The Authority is duty bound to strike
a halance between the competing inferesis

Thus, in such circumstances when respondents were in the
process of mobilizing the financial resources, manpower and
machinery at project site and when there are chances of completion of

Lo
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project, Authority deemed it appropriate to not to dispose of matters
till the completion of the project and decided to monitor the progress
of the project every month for completion of the project, Authority
vide its orders dated 13.03.2019 had subsumed all the similar
complaints into complaint no. 438 of 2018 which was retained by the
Authority for monitoring the progress of respondent for completion of
the project along with a direction 1o respondent for holding monthly
meeting of all the allottees for apprising them of the progress of
achievement of construction milestones and to place of record
progress report of the project. The Authority had also decided to get
the project inspected by a local Commissioner from time to time,

In compliance, respondent had submitied status teport in
hearing dated 22.08.2019 stating that the superstructure of the project
has already been completed. However, the said report had not shown
any substantial progress in construction work nor they achieved the
financial target set by the Authority with regard to construction work
and completion of the buildings at site. However, they had completed
their administrative exercise in allotment of different pending works
relating to installation of electrification; fire fighting equipment's:
installation of lifts; fixing of glass panels/ glazing, finishing of interior
of the buildings, flooring and wood work, At this, 1d. counsel for

complainants alleged that there they had no hope to get the project
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completed with present pace of construction. The Authonity after
considering status report of project and hearing averments of both
parties directed respondent to speed up the progress of consiruction
work to achieve PIOETess at site in terms of completion of various
tomponents at site by utilising of the finances. Further, directed the
complainant to visit site of project on 14.09.2019 in order o find out
whether the progress at site is going on for completion of remaining
development and construction works. In compliance of sgid direction,
complainant visited the site and learned counsel for complainants
during the course of hearing dated 25.09.2019 while conceding that
development work is in progress at the site has verbally submitted
that the complainants will feel satisfied if the possession of
purchased fats is delivered to them at (he earliest.

The Authority, with a view to assess whether or not progress
at site is going on had also appointed Mr. Arvind Mehtani, CTPp,
HRERA, Panchkula as local commissioner. As per the report
submitted by him, no specilic progress has been made so far as lowers
arc concemed, where units of most of the complainants are situated,
structure work, partition wall, glaring, plaster work on floors has been
completed. He further summed that respondent has merely spent an
amount of Rz 5.60 crores on completing the project in ten months

from (8.02.2019 10 09.12.2019. On this, respondent has explained that
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construction work was stopped due to the han imposed by the
Environmental Pollution (Prevention & Control) Authority (NCR) and
referred photographs and annexure SR-1 with application filed for
showing progress of construction, and submitted that the construction
of the project is at full swing and is going as per the time schedule
promised to the Authority. On this, Authority vide order dated
28.01.2020 observed as follows:-

The Authority, after hearing both the parties,
observes that the respondent appears to be trying
for completion of the project even though the
progress is much slower. They have arranged fundys
Jrom different sources and have invested the same
in the project from which it is evident that the
respondent is not shying away from work,
Expalnation of the respondent that due to orders af
Hon'ble NGT, the work was stopped for abous
Zmonths is aceepiable.

Thus, Authority observed that the respondent appears to he
trying for completion of the project even though the progress is
much slower. Vide order dated 12.03.2020 Authority observed that
though respondent is claiming for completion of the project on time
but progress is much slower than the expectation of the allottees and
Authority as well. They are definitely lagging behind time schedule of
the construction work, Authority has tried hard to resolve various

problems of the project and therefore, again directed the promoter to

speed up his completion work by inventing more money and put
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additional labour at the site at once in the interest of allotises.
Thereafter, Ms. Apurva Singh, counsel for complainants in hearing
dated 08.10.2020 had expressed her intention that the completion of
project will safeguard the interests of the allottees as well as the
promoter, the relevant part of order dated 08.10.2020 has been
reproduced below:
‘Ms. Apurva Singh, learned counsel for the
complainant submits that initially complainant,
earlier prayed for refind of amount paid to the
respondent for purchase of a wnit in his project,
however, on the basis of the facts disclosed by
Pleadings and photographs  produced by ithe
respondent. Authority found that there was scope
Jor completion of praoject, if it happens so than it
will safeguard the interests of the allottees as well
as the promoter.’

During the same hearing, respondent conceded that the project
was to be completed in June 2020 but could not completed becanse of
the restrictions imposed by the govemment due o pandemic. He
requested the Authority to grant more time to complete as respondent
promoter is trying hard to take all possible steps to complete the
project at earfiest. At this Authority also observed that progress on site
15 slower than the expectation of the allottees as well as Authority, He
15 again directed to provide a monthly schedule of physical work to be

done on the project and money to be spent component wise. In the

status report submitted by respondent as recorded in order dated

3k
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03.11.2020,the promoter has given 14.9.2022 as the date for
completion of tower T-4 and 14.2.202] the date of completion of
tower T-5 in the application for registration of the project.

Respondent has further stated that adequate funds are
available for completion of the towers as they have got the funding
approved from M/S L&T Financial Services Lid. The report of the
Local Commissioner reproduced in order dated 03.11.2020 reveals
that the progress at the site is very-very slow, It is stated by LC that
construction could be completed by Sep 2022 as per completion date
given in RERA registration if works takes place at a regular pace.

On the other hand the complainants are agitating and are
apprehensive on account of the fact that the promoter is not imvesting
adequate money in the project in fact they are making false promises,
no work is going on at site. For that reason, the complainants insist
for delay possession interest as per Rule 15 of HRERA Rules, and
requested the Authority to direct the respondent to pay monthly
interest for the delay being caused in handing over possession
under section 18 of RERA, Act which provides for interest for
every month of delay, till handing over of the possession, However,
leamed counsel for the respondent had opposed the grant of upfront
interest as according to her, such recourse will jeopardize the further

progress of the project. On this, Authority was of view that
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withholding the relief of granting upfront interest on the ground that
such recourse will jeopardize the progress of the praject will only be
permissible, if the respondent is serious in completion of the project.
Authonity had again appointed M/s Pro-tech Consortium, #153, Sector
13, Urban Estate, Kurukshetra as Local Commissioner in its orders
dated 09.02.2022 to monitor progress of project. Perusal of the report
of LC, it is found that construetion work was going on at site but its
pace was slow and in these circumstances it is not possible that project
would be completed by March,2022.

35, Awthority is of the view that though the speed of construction is at slow
pace, nevertheless the project was neither abandoned nor standstil]
stage and there is a scope of completion of the project, Respondents
are also putting full effort to complete construction work at the
carliest. Further, pleadings and arguments of complainants as recorded
in various interim orders of the Authority clearly indicate the intention
of the complainants to continue with the project. Complainants have
also filed an application dated 04,12.2021 praying for payment of
upiront delay interest as per Rule 15 of HRERA Rules, 2017, The
relevant part of such interim orders has been reproduced below for
ready reference.

In hearing dated 09.02.2022, 1d. counsel for complainants had argued:-

- 95
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3. Complainants have filed an application dated
04.12.2021 praying for payment of upfront delay
interest as per Rule 15 of HRERA Rules, 2017;
Learned counsel for complainant Ms. RupaliVerma
argued that this Authority has been awarding
payment of wpfrant delay  interest along with
monthly interest in all those cases where there has
been inordinate delay in handing over of the

possession. Learned counsel argued that in this

case deemed date of possession was 18.03.2016.
Already delay of more than 5 years fias been,
caused, as such compleinants are entitled to pet
upfront delay interest and monthly interest till a
valid effer of possession is made after obtaining
cecupation certificate ...

4. The Authority is prime-facie of the view thai
upfront delay interest deserves to be allowed to
each of the complainanis.

Further, in hearing dated 30.03.2022, 1d. counsel for complainants had

argued:-

Rebutting submissions of respondeni, Ms. Rupali

Verma, Ld. counsel for the complainant argued
that they have approached this Autharity initially
for_refund but waiting for possession of booked

unit. In all other similar placed cases, the
Authority  without any hesitation holds  the
respondent liable to pay upfromt delay interest 5o
the complainanis-allotees in these cases cannot be
declined  upfromt  defay  interest  Moreover,
calculation sheet has also been filed in this repard,
Mr. Munish Kumar Garg, Ld counsel for
complainant  while agreeing to  RupaliVerma
submissions made by Ms. RupaliVerma has argued
that construction work s net geing on in full
phase, in support he has placed photographs of the
project. He has requested award upfront delay
interest in fuvor of complainants so that atleast
some relief be given to them who are walting from
6-7 years to have possession of booked unit,
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36. After hearing submissions of all parties and perusing relevant record,
the Authority in its order dated 30.03.2022 observed that initially
relief of refund was refused to the complainants on the ground that
there was scope of completion of the project in question mn case
Authority resolves the disputes between allotess and promoters-
respondent as project was neither abandoned nor standstill stage. But
the speed of construction was at slow pace that is why project got
delayed and directed respondent to place on record status report of
project. Also m order dated 09.02.2027 it has dlready been ohserved
that Authority prima facie was of view that upfront delay interest
desarves to be allowed 1o complainants-allotees. However, submission
of respondent that diversion of funds will affect the construction work
at site is also a valid point to think upon when complainants as well
as Authority is inclined to get this projeet completed, Further time
15 allowed to the respondent 1o complete the project with an
expectation that respondent-promoter should corme back with concrete
report approaching towards stage of applying for occupation
certificate.

Ld. Counsel for the respondent in compliance of directions of
Authority dated 30.03.2022 has placed on record status report dated
16.08.2022 regarding completion of construction work of the project

of respondent company namely RPS INFINIA'. While submitting
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status report, it is mentioned that construction work of Tower no -4
and 5 has already completed, barring some finishing work.
Photographs showing said towers have also been annexed as
Amnexure-R-3 (Colly) in status report. He further submitted that
Occupation certificate has also already been applied with regard to
Tower no- 4 and 5 on 05.08.2012. A copy of said application filed
with DTCP, Haryana for grant of occupation certificate for Tower no-
4 and 5 has been annexed as Annexure-R-1 in status report.
Possession of units in said towers will be offered on receipt of
occupation certificate. It is also submitted further that respondent has
issued a credit note regarding delay interest to be paid to the
complainants at the time of walid offer of possession after
receiving occupation certificate.

Factual position reveals that project of the respondent is almost
complete and occupation certificate has already been applied with
DTCP on 05.08.2022. In arguments respondent has stated that fit out
possession has been made to allottees on completion of project and
possession will be offered soon to the complainant after obtaining the
ocoupation certificate.

In view of above, Authority has also referred to its judgment dated

1208.2022 in similar complaim No.SB& OF 2019 titled “Nafini
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Khandelwal vs. RPS Infrastructure Limited (bunch of Scases) reads

as under:

4. After hearing both partics and perusal of record of
the case, authority observes that since construction of
project is almost complete, therefore respondents will
handover a possession of the allotted unit fo
complainant after obtaining occupation certificate
from the authority concerned. Further, Authority
considers it appropriate to calculate upfront and
monthly interest payable by respondents to
complainant, Such upfront interest will be credited in
favour of complainant in the statement of account to he
issued by respondents at the time of handing over of
possession. Interest shall be caleulated as per SBI MCLR
+2% which works out to 9.8% at the time of passing this
order.

3. As per calculations verified by Accounts Branch of
this Authority, the amount of delay interest payable by
respondent upto the date of passing of order, and further,
monthly interest payable till the date of legally valid offer
of possession to each of the complainants is shown in the
table below. This delay interest has been calculated on
the amount in respect of which documentary evidence has
been placed on record by complainant,

In furtherance of aforementioned observations, it is prudent to observe

that the complainant who has been waiting for more than 6 years o

have possession of booked unit should not suffer any more on account

of lapse and default on part of respondent. Hence, he is very much

entitled to be paid upfront interest for the defay caused in completion

of the project by the respondent promoter from the deemed date of

possession till handing over of the possession that too after receipt of

occupation cerlificate further in terms of principles laid down by the

m 9%
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41.

Authority in Compluint No. 11372018 Madhu SareenVs BPTP Put,
Ltd. Authority is of the considered opinion that the delay possession
interest i3 to be paid to the complainant-allottee by the respondent-
promoter on the total amount paid by him to the respondent-promoter
in terms of Appeal No. 619 of 2021 titled as Parminder Singh Sohal
Vs. BPTP Lid.

Respondent however, will be entitled to ¢laim balance consideration
amount, if any, against any complainant-allottee. Further, if any delay
interest is being imposed by the respondents on account of delay
payment by allottees that should be calculated as per provision under
Rule 15 of the HRERA Rules, 2017.

The provision of delayed possession charges has been provided under
the proviso to Section 18 (1) of the Act, Section 18 (1) proviso reads
as under:

“18. (1} If the promoter fails to complete or is unable (o
give possession of an apartment, plot or building-

Provided that where an alloitee does not intend to
withdraw from the project, he shall be paid by the
promoter, interest for every month of delay, nll the
handing over of the possession, at such rate as may be

prescribed
Thus, Proviso to Section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of POSSESEI0N,
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43,

44.

at such rate, as may be prescribed and it has been prescribed under

Rule 15 of the Rules. Rule 15 has been reproduced as under;

“Rule 13. Prescribed rate of interesi- (Proviso to section
12, section 18and sub-section (4) and subsection (7) uf
section-19]

(1)For the purpose of proviso to section 12 section 18,
and sub.sections (4) and (7} of section 19, the "inferest ai
the rate prescribed” shall be the State Bank of india
highest marginal cost of lending rate +2%:

Provided that in case the State Bank of India marginal
cost af lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public”.

The legislature in its wisdom in the subordinate legislation under the
provision of Rule 15 of the HRERA Rules, 2017 has determined the
prescribed rate of interest. The rate of interest so determined by the
legislature is reasonable and if the said rule is followed to award the
interest, it will ensure uniform practice in all the cases.

Conzequently, as per website of the State Bank of India le.
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e. 20.07.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% ie., 10.75%,

The definition of term ‘interest” is defined under Section 2(za) of the

18 C?‘;?/

Act which 15 as under:
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45.

The details of amounts paid by the complammants and delay interest

(zar) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clouse-
(i} the rate of interest chargeable from the allotiee by the
promoier, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the

allottee, in case of defaull,

(it) the interest payable by the promoter fo the allotiee
shall be from the date the promoter received the amount
ar any part thereof Gill the date the amount or part
thereof and interest thereon is refunded, and the interest
payable by the allottee to the promaoter shall be jrom the
date the allottee defaults in payment o the promoter 1ill

the date it is paid;

calculated on said amounts are shown in the following table:

Authority has got delay interest caleulated from its account branch.

Complaint | Name of Unit Mo, | Date of Depmed Amount Poid | Rote of | Delay Mcathiy
N | enmplainani BEA Date of (Hs.) [ teresd Intterest Interest
—— e — Possession %) sy [ (;mshy |
4382018 Ol y-i4- 1803201 6 &, 38,07 G- 10,75 360,285,382 | 4182305
Rty Mandn oo [BAA20LT | {36m-Cl-16) |
4392018 Ony-0it- 1803201 6 10.75 1L89.826-
Ritu Manda 101 |8H32013 | (36m-CI-16) | 4,26.96,57% | 3,36,34,529/- =,
Riru Manda Omy-04- 18032016 10,75 | S 2L
4402018 | Insusenca 422 1BN201T | (36m-C1-160 | 10974, 5240 | Bg45.267-
Ongy- 0 1802201 6 a7s | 600550
441/2018 | Nitasha Nands | 0103 1803/2013 | (36m-CI-16) | 18516153 | | 1A586220-| |
Cigy-0d- 181032016 10,75 | 132668~ |
442/2018 | PawanBhalla 1104 182013 | {36m-C1-161 | 14530775~ | [ 114,793,639
T-04- 2480972017 | 1075 I 54,273
409/2018 | Rahul Goval | 0804 240912013 | (48m-C1-22) | 59,44,325- | 37,22,0430
| T-05- [ GATER20] 4 10,75 24 BAT/-
S18/2018 | Anita Sharma__ | 0638 16M42:2011 | {36m-Cl-16) | 27,001,724 | 26,57 4431
Ankit Soxpea & | T-05- 2305201 4 10,75 | 24, R
R582018 | Sharad Sanena 060 23052011 | 36m-Cl-16) | 27, 16,666~ 26,21, TR5!-
Sharad Bmeena | T-05- LRAOSR2014 | 10,75 24 R4/
45973018 & AnkitSaxcna | G0 P2S200 1 | (36m-C1-16) | 27,168,664/ 26,28, 859/ |
Cosmos 39,450V '
Packaping , 22012018 1
Evaters vt | Oy-05- {3am+am-Cl-
909/2018 Lid | GRO2 2TAA0L4 | 18 43,4274 10,75 25 65,747
[ T=i)5- 14012015 10,75 29,1 77!-
TRT 2020 DivveAggarwal | 0516 140852012 | (36m-Cl-16 3195695/ 29, 20,517)-
47
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| | T-05- | 1002015 | 1075 | 34,684
1822022 | Ashwani Mittal | 0305 | 10002012 | (S6m-Cile | S7oss00- | 374978 |

|
| =y kit S Wl

46.  Respondent is directed to make a lawful offer after obtaining
Occupation Certificate. Said offer letter shall be accompanied with statement
of accounts showing payables and receivables at that Hime.

47, At the time of filing of complaint, complainant has also praved for
certain reliefs vide relief clause no. i, i and iii. However, complainant’s
counsel has neither argued mnor pressed such reliefs during
hearing/proceeding/arguments. Also, the same are not the part of the
pleadings as well. Therefore, prayer in respect of said reliefs is hereby
rejected.

48. Further, during the course of heating, it has come before the notice of
the Authority that respondent had mortgaged the whole project to L&T
Finance company to complete the project. Thereafter, 1d. Counsel for
complainant stated that as of now, when the project is complete, L&T
Finance company has the first charge in the project. On this, Authority
observes that though respondent has mortgaged the whole project but it is
still respemsible as section 11{4)(h) of of the Real Estate (Regulation and
Development) Act, 2016 and the charge created will not affect the rights of
the allottees with respect to the allotted units. The provision of See-1 14 )h)

which protects the rights of the allottees has been reproduced below which

. Lo

provides as follows:-
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“1I{4)ih) after he executes an agreement for sale
for any apartment, plot or building, as the case
may be, not mortgage or create a charge on such
apartment, plot or building, as the case may be,
and if any such morigage or charge is made or
created then notwithstanding anything contained in
any other law for the time being in jorce, it shall
noi affect the right and inferest of the allottee who

has taken or agreed to take such apartmeni, plot or
building, as the case may be; "

49, Also, the complainants are seeking compensation on account of
harassment, mental agony and undue hardship caused to complainant on
account of deficiency in service and unfair trade practices and compensation
for the rent liability of premises since April 2016, Complainant is also
secking costs and litigation expenses. It is observed that Hon'ble Supreme
Court of India in Civil Appeal Nos. 6745-6749 of 2027 litled as “Ms5
Newtech Promoters and Developers PvL Led v State of UP. &ors.”
(supra,), has held that an alloftee is entitled to claim compensation &
Itigation charges under Sections 12, 14, 18 and Section |9 which 15 to be
decided by the leamed Adjudicating Officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the
learned Adjudicating Officer having due regard to the factors mentioned in
Section 72. The adjudicating officer has exclusive jurisdiction to deal with
the complaints in respect of compensation & legal expenses. Therefore, the
complainants are advised to approach the Adjudicating Officer for seeking

the relief of litigation expenses.

19
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I. DIRECTIONS OF THE AUTHORITY
30.  Hence, the Authority hereby passes this order and issues following

directions under Section 37 of the Act to cnsure compliance of

abligation cast upon the promoter as per the function entrusted to the

Authority under Section 34(f) of the Act of 2016:
(i)Respondent is directed to pay upfroni delay interest as
calculated above to the complainants towards delay caused in
handing over the possession within 90 days of uploading of this
order on web-portal of the Authority. Further, on the entire
amount of delay interest, monthly interest as calculated above
shall be payable by the respondent to the complainants upto the
date of handing over of the possession after obtaining
occupation certificate.
(i) Complainants will remain liable to pay balance
consideration amount to the respondent at the time of
possession offered to her.
(111) The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
rate i.2, 10.75% by the respondent’ Promoter which is the same
rate of interest which the promoter shall be liable to pay o the

allottees.

&0
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(iv) The respondent shall not charge anything from the

complainants which are not part of the agreement to sell,
51.  Disposed of File be consigned to record room after upleading of order

on the website of the Authority,
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NADIM AKHTAR
[MEMBER]

Dr. GEETA RATHEE SINGH
[MEMBER]
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