HARERA

GURUGRAM Complaint No. 2718 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2718 0f 2020
Date of filing : 07.10.2020
Date of decision : 25.08.2023
Mohit Malik
R/0: - H.No. B2C/14, New Rohtak Road, Karo; Complainant

Bagh, New Delhi-110005.

Versus e,

1. M/s St. Patricks Reality Prwai;gJ
Regd. Office at: - Asset SEB
District, Delhi Aerocity, New ne,lh:-a,mw?

2. Mahesh Giri Salas

Regd. Address: A-20, GF, quhant l,,ok 0l

Go;f Course Extn. Road, Grugram-1 22001. Respondents
CORAM:
Shri Sanjeev Kumar Arora " | F Member
APPEARANCE: IS B BYL
Sh. Sukhbir Yadav \ArE : ﬁ\_ﬂ_fafate for the complainant
Sh. Amit Aggarwal ‘ _ﬂd_vqcate_ for the respondents

_ ORDER

The present complaint has been ﬁl'ed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details

1. Name of the project “Central Park Flower Valley”, Sec 29,30
and 32, Gurgaon

2. 1BIGP 07 of 2020 dated 29.01.2020
54 qf,zm-L dated 20.06.2014

3. RERA registration : red vide 11 of 2020 dated

4. | Unit no. P L AV}
/> AT
rgg?ff
{2 /
2] ;’
5. |[Superarea [=ml . Z?Gﬂ,sq ﬁ f3n0 sq ,ya;-d

(™ \

1 [Apnﬁxu P4 atﬁp rgeﬁs of the

6. 0:07:201
7 3.07.2015
Annexure ngf‘phge’icii of the
J _mn}ﬁlaﬂast]
( Date of builder buyer's Not executed
agreement
8. | Possession clause The company shall endeavor to handover

the possession of the said plot of the
applicant within a period of 24 months
with a grace period of another 6 months
from the date of the agreement subject to
timely payment of sale price, other
changes and all other payments including
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payment of interest by the applicant as
per payment plan and terms of this

agreement.

9, Due date of possession | Cannot be ascertained

10. | Cancellation dated 29.05.2018
[annexure K page 59 of reply]

12. | Total sale consideration | Basic sale price - Rs.1,09,59,300/-
(As per page 6 of the complaint)

13. | Amount paid by the R&ﬂ.ﬂﬂ 000/

complainant [Page’22
14. | Completion certificate > 09.2020.
15. | Offer of possession .~ . ° anfp&'%ag | 4

Facts of the cumplaln{ / T

P
=1

The complainant has plgaded the cnmplamt on tl'wfalluwing grounds:

d.

That in June 201&,;;.1\! r. Mohit Mallk;[theuc_nmplamant) received a
marketing call ﬁ{um a real estate lag't'n't Mr. Mahesh Giri
(respondent no. 2}**th F&pﬁt“_gsents p}msglfa;an authorized agent
of the respondent no. }{Sﬂ Faﬂtﬂk&“&ﬂty Private Limited) and
marketed the plotted p I:ES nndent no. 1 by the name
and style "Centrﬁl‘irk %2‘23@@ ﬁ'&qﬂ}tﬂ- 29, 30, 32 & 33,
Sohna, Gurugram. The c¢omplainant along with the real estate
agent visited the project site and local office of respondents. The
marketing staff of the respondents showed a rosy picture of the
project through glitzy advertisements and colourful brochures,
proposing to develop and construct an integrated plotted project
at the prime location of Sohna-Gurugram Road, Sohna, Gurugram,
claiming the same to be a new concept of modern architecture and

a unique amalgamation of plots, independent floors, high rise

apartment, retail, office, and mall. Undeniably, the respondents,
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vide the said glitzy advertisements and colourful brochures

claimed to provide luxurious features including but not limited to
the entrance through a marvellously designed entrance, the
world-class landscaping, and ample surface parking for the
visitors, 100% power back-up, CCTV's at the entry point and lifts,
24 hours manned surveillance and access barriers, etc.

That lured by assurances, promises, and representations made by
the respondents, the cnmplainant signed an expression of interest

form and issued a cheque nf RS.*J.E 00,000/- drawn in ICICI Bank
i } '_H‘(.:\‘n

and cheque amount was 45! ed from the account on of the
complainant on 01. DB’EUMA ;;I booking amount for plot
admeasuring 300 sq }td ii! ﬁ!ejhrqjact under the development
link payment plap atl;-asic saTEpric‘E’ (BSP) o Rs. 36,531 /-. per sq.
yd. The original BSP was Rs;. 3?0@0# per sq yd. and a special
(pre-launch) discﬁﬁm was 1% i.e,, Rs. 369/ per sq. yd., therefore
total effective BSB.?JF_ plqﬁwﬂﬁ Rs. 1,_09,5‘_3;3{30 /-

That at the time of 'aébépﬁhgrapﬁlieﬁt[bﬁﬁﬁﬂhey, the respondents
have assured that apart from the basic sale price, the allottee has
to pay EDC/IDC apchtax&p u?lﬁ he reﬁgundents further assured
that there is no hidden’ cus’t and”’ﬁ sured about having all requisite
approval and sanmnned plans to develop the project and showed
license to the complainant. Moreover, the respondents
represented that Plot will be handover over on or before
01.08.2017 (within 3 years from the date of booking). It is
pertinent to mention here that both the respondents never told
that there is facing PLC on plot.

That on 16.06.2015, the respondents sent an invitation letter for

physical presence at a draw ceremony for the allotment of plot in
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the project on 30.06.2015 at 3:00 PM(IST) at sales and marketing
office, Central Park- II, Sector - 48, Sohna Road, Gurgaon.

e. Thaton 13.07.2015, respondents sent a provisional allotment of
plot no. D - 108 in Central Park - 111, Sohna, Gurgaon, along with a
demand notice for 1st Instalment and asked to pay Rs. 15,39,825 /-
after acknowledging the received Rs. 12,00,000/-.

f.  That on 25.07.2015, the complainant contacted respondents and
asked for clarification on PLC. respundents also reiterated that
there was no “PLC for facmg" ‘a.kﬂ'}ﬁrtime of booking and assured
that he will ask the Builden'; : :-;;
mention here that the-plot wg‘;; éTI'uu;Ed to the complainant

we this PLC. It is pertinent to

through an open drmuﬂuckbycbapq&) and the north-facing of the
plot does not attract any PLCTEH’;‘!%aﬁhm pertinent to mention here
that it was never lhfurmed by. b@tﬁl the respondents that there is
any PLC for Nnrﬂ‘i”facjng.

g. That on 23.09. 20,15 respundeﬁts sent a rern‘inder for overdue
payment towards p'lof nq Ev' lﬂﬁ*‘fﬁ Central Park - III, Sohna,
Gurgaon and asked for mabajé,txm payment of Rs. 15,39,825/-

That on 30.11.2015; S[The‘qgs[.ialﬁis sentanother demand notice
r

Le?reﬂing

on “Commencement of k" and asked for payment of

Rs. 42,31,890/-.

h.  That on receipt of the above-said demand letter, the complainant
again visited the office of the respondents along with respondents
and asked for the removal of PLC from the cost of the Plot or
refund of paid money along with interest. The office-bearers of the
respondents have assured him to take-up this issue before top
management and further assured to get it to resolve as soon as

possible. It is pertinent to mention here that the complainant
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informed the office bearers of the respondents that he will make

further payment only on condition of removal of faci ng PLC.

i. That on 06.10.2016, the respondents sent a letter about the
change in the numbering of the plot from Plot No. D - 108 to D-
168 and asked for payment of Rs. 68,74,140/- on stage
“Commencement of Plot Demarcation at Site”.

j.-  Thaton receipt of the above-said letter also, the complainant took
follow-up from the respondents and asked for a plot without the
cost of PLC or refund of paid,,mhhey along with interest. The
respondents further assure%" i

_.-..r-"l

as possible. -~

k. That on 24.03. zogé; the réspe
cancellation of pr‘qgﬁfbnai M due tu tnnn*exa:utiun of the
Buyer Agreemenr Qx nun-pg}rmeut uf the mstajments due: Mikasa
Plot No. D - 168", Iﬁthesaid notice, respundmtmlleged for failure
to execute the plapbuygr agreement anglf making the payment of
Rs. 68,74,140/-. It. is.r peﬂtht ft‘q ﬁ:gn‘tian here that the
complainant never recgfbts aﬁai:;} )Ei‘ the plot buyer agreement
and did not sign any'*hdem[& bﬁl(%’atum form. When the
complainant asked for a“tupy“b “ap;ﬂit:arfbn form, then the
respondent did nntpru“dé th%ame A |

l. That the complainant has visited several times to the office of the
respondents and met with office bearers/representative namely
Amit Mishra, Sumit Tandon, Priyanka, Divya Jain, and Manish
Berry, etc. on different dates, to get resolve the issue of PLC,
location of plot and to get the copy of the sanctioned plan of plot

no. D-108/168. But all went in vain, till the date the respondents
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did not refund the paid money nor resolved the grievances of the

complainant.

m. That the main grievance of the complainant in the present
complaint is that despite the complainant paid Rs. 12,00,000/- on
07.07.2014 and ready and willing to pay the remaining legitimate
and mutually agreed amount (if any amount becomes due), the
respondents party has miserably failed to rectify the cost of the
Plot and deliver the possession of PLOT, moreover, the
respondents did not refund the. paid amount.

n. Thatitis more than 6 years fi¢ r ﬂ@ﬂate of booking and even the

» ‘1,-“,.#1

respondents did not corréct th&, costmg»of the plot nor refunding

the paid money alung wtth tnt’eres"t, moreoyer, the development of
the project is yet‘* nﬁt compléted, Ifclﬂarly shows the negligence
towards the bu:lﬂer Itis highly pertinent to mention here that the
respondents ha?a delajfed the project unreasonably and utilized
the hard-earned hﬂ. fﬂl%:ém;?lmn}nt =/

Relief sought by the cumpla}nant.f - O

The complainant has sought ﬁmfuﬂp\?{mgrﬁhef

a. Direct the respondent tq refuﬁtl ﬁue e_ntire amount paid by him

:ibeﬂ rate of in“te?es‘t

b. The respondent party may | kln_dly be directed to pay Rs.

along with pres

10,00,000/- as compensation, mental agony and harassment.
Reply by the respondent
The respondent by way of written reply made the following
submissions:
a. That on 10.7.2014, the complainant, of his own volition and
accord, signed and submitted a detailed booking form for booking

of a plot in the project in question. This booking form runs into 27
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pages and bears the signature of the complainant on each and

every page of the said booking form. The booking form contains
detailed terms and conditions in relation to the allotment of the
plot in question, including the "key indicators from the terms and
conditions of the plot buyer’s agreement”. It also contains detailed
information about the payment plans as well as the approximate
cost of the plot in question, which includes charges towards basic
sale price ("BSP"), preferential location charges (“PLC"), EDC, IDC,
interest free maintenance secl 1|'ity deposit ("IFMSD"), club
membership charges and va - er charges as mentioned in
the said booking furm Tﬁe t salesconsideration of the said
plot would come uut tﬂ RS" Z;Q,E‘Zﬂﬂﬁf excluding IBMSD and
taxes, as apphcaﬁla, On pagé"S of this booking form, the PLC for

the plot is speciﬁc&a’lly mentioned as 8% of BSP. It may be pointed

out that this page, like u:her pages, contains the signature of the
complainant. Thé:efura, frum the very heginm ng, the complainant
had sought allutmeﬂ{ﬁfa,ﬁlﬁtﬁ&hﬁﬁ oF 8%.

As per the booking form, i:bm;wlafnant was liable to make
timely payment F'ﬁnsﬁlm? nd fajlure to adhere to this
condition woul aﬁll\c}*fﬁrfdfture of EMD and
other amounts of nqn_-refun&able_natura&

As per the booking form, the complainant was also liable to
execute the plot buyer’s agreement and failure to do so in the time
provided by the respondents, would entail cancellation of
allotment and forfeiture of EMD and other amounts of non-
refundable nature. In this regard, reference may be had to clause

7 of the booking form. On 16.6.2015, the respondent no.1 sent an
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invitation to the complainant for conducting of a draw for allotting
of plots. The said draw was to be conducted on 30.6.2015.

Pursuant to the aforesaid draw, the complainant was allotted a
plot bearing no. D-108, with north facing PLC. This fact was duly
communicated to the complainant vide respondent No.l's
provisional allotment letter dated 13.7.2015. Pursuant to the
allotment of the Plot No. D-108, the respondents on 13.7.2015,
sent another letter to the complainant in the form of a demand
notice. As per this demand noﬁeﬁfﬁated 13.7.2015, an amount of
Rs.15,39,825/- was due and' pay:
17.8.2015. L .
The respondent nd 1 atﬁﬂ s’e'i‘l,t twn cnples of plot buyers
agreement to Mr. Mghit Mﬁﬂk for mgntng on 15.07.2015 and
requested to semg hack the said mples wfthm 7 days for the

al le by the complainant on

purpose of execﬁtfnm Gn 6 10. 2616, the respnndents sent a letter
to the cnmplamanlt tg ‘Inl’arm him that. the numbering of the plot
was changed from" D-lﬁB to 11-168 fnr the purpose of linear
numbering and marking Bystem m remain in place for facilitating
the :nnvenience;i tcr, re;ﬁents -arﬁ guests. However, it may be
pointed out that cmly the Trui‘nb"ﬁrh'lg ufthe plot was changed and
there was no change in Inmtion ur orianmhun of the plot. As such,
the plot remained the same and only its numbering was changed.
Since the complainant failed to execute the plot buyer's agreement
and make any payment pursuant to the demand notices and
reminder letters, the respondent no.1 was constrained to send a
“Notice before Cancellation” dated 24.3.2018 as a last opportunity
for the complainant to comply with his obligations. Since even the

aforementioned notice before cancellation dated 24.3.2018 had
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no effect on the complainant, and the complainant remained in

complete and utter default of his obligations under the booking
form, the respondents were constrained to cancel the allotment
vide cancellation letter dated 29.5.2018.
g. All other averments made in the complaint were denied in toto.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the authority ,,?f )

[. _,_»

The authority observes that 1t ﬁ?is he;'rgtuﬁ:ﬂas well as subject matter
jurisdiction to ad]udlcate Ehe preserﬂ: cpmp!amt for the reasons given

below. il

E. I Territorial ]urisdttthn _

As per notification nn“l,#'?Z}ZDI?-lTCP dated 14 12.2017 issued by
Town and Country Pla{mmg Department Hyyana, the jurisdiction of
Haryana Real Estate Reguhtpryﬁu&aﬁtﬁf, Gﬂrugram shall be entire

= i =

e-present case, the project in

s

Gurugram district for all pu
question is situated @'Itﬁ!in ‘the ?1@1 ng araa of Gurugram district.
Therefore, this authn%ity has %m%p'fé t&rﬁtdﬂal ]urisdlctmn to deal
with the present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or
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buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent
authority, as the case may be.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations
made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage. ST

Findings on the relief snught,lf,.

F.I Direct the respﬂndep( tgfe
along with prescrihaﬂ—r,ata\uf ‘
The complainant was @Md plnt‘ﬁeaﬁﬁg no. ‘B{LBE, admeasuring 300

sq. yrds. vide allotn ent letter dated |13.07. 2015 for a basic sale
consideration of ¥ 1 Gé 5§ 300/- quu:ir1 the cu?nplhln‘hnt has paid a sum
0f%12,00,000/- till date. The cnmplatnant ingits application form opted
for the development llnkeﬂfpaymﬂnhﬁlan ‘wherein the complainant
was liable to pay 25% of BSNeSg_buo_lgpgﬂmuunt within 45 days of

plainant.
he eilﬁi"e amount paid by him

provisional allotmen

The authority drawjtsgaﬁeriﬁdh ?ﬂw&ar‘dj the demand letter dated
13.07.2015 where1n1~t1he__;ﬁ_\eg:1_npd;en§ dglnaﬁdad % 15,39,825/- which
was payable on or hefafe 17**' Aug_*;.lst_}! 01 5: Wherr::as, as per payment
plan the due date of making payment of the above amount was
28.08.2015. Although the complainant did not pay the amount due
even till 28.08.2015. Further the respondent raised the second demand
on 30.11.2015 of ¥ 42,31,890/- on commencement of levelling work
which also remained unpaid by the complainant. Furthermore, the

complainant states that the respondent vide letter dated 06.10.2016
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changed the numbering of the plot from D-108 to D-168 and raised

unreasonable demand of ¥ 68,74,140/- including the outstanding
amount on stage “commencement of plot demarcation at site”. Also, the
complainant in its complaint has contended that the respondent
mentioned north facing PLC in the allotment letter dated 13.07.2015
however the draws were held for the allotment and it was luck by
chance that the complainant was allotted the north facing plot
therefore, he is not liable for PLC.

At the outset, it is relevant to conmelﬁ“ an the fact that although the
respondent sent the copy of BB@ ‘ £l 2

complainant on the other hand st:agqs ;pat he.never received the copy
of buyer's agreement. Mﬂiﬂeuvér. ﬁrﬁn ﬂlu‘ugh the respondent has
raised the demands Wt'.-lhy{thm time and it was the complainant who
did not pay the uutstﬁri‘ding amount but, it will notbe correct to ignore
that the respondent i;lﬂi ﬂut trhsmtedimr palﬂ any heed for getting the
BBA executed betwéen e partias @cc@r :n the notice before
cancellation dated 24. 0?326}8 Whmm état@d that “We regret to
note that despite being in Feceipt. gﬁﬂ}e copies of the plot buyer
agreement for over SOE':U? an&deﬁpﬁe vemi I'Emm]ﬁers you have failed
to return the same to the cﬂmﬁhnﬁ d?t exec‘utfng it". Also, no proof of
delivery is placed on {gc_prt_i__hy-fhe res_?undent moreover no reminder
to execute the BBA is placed on record for its reliance. Thereafter, the
respondent sent termination letter dated 29.05.2018 for non-payment
of the outstanding dues by the complainant.

This act of respondent is arbitrary and unjustified as the respondent
took the payment of more than 10% of the sale consideration and kept
demanding more payments without first entering into the buyer’s

agreement which is in violation of Section 13 of the Act and the
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respondent is liable for penalty under section 61 of the Act, 2016.

Accordingly, the authority hereby sets aside this cancellation letter
dated 29.06.2018 being invalid and the complainant is entitled for
refund of the paid up amount along with interest.

The authority hereby directs the respondent to refund the amount paid
by the complainant i.e, ¥ 12,00,000/- along with interest at the
prescribed rate @ 10.75% (the State Bank of India highest marginal
cost of lending rate (MCLR) applicable as on date +2%) as prescribed
under rule 15 of the Haryalm Real Estate (Regulation and
Development) Rules, 2017 frum%%: :j of payment till the date of
refund of the deposited amgunt 1Snrrp?d¢ -

F.Il The respondent party mayl'- I be. directed to pay Rs.
10,00,000/- as compensation, ‘mental agony and harassment.
The complainant in the aforesaid rélief is sSeeking relief w.rt

compensation. Hon' b}g-'__Supreme Court of India in civil appeal titled as
M/s Newtech Prumutqe{:wsca'nd Developers Pvﬂ Ltd. V/s State of UP & Ors.

(Civil appeal nos. 6'?45-6?4?0[2021 degdeﬁ‘m‘i 11.11.2021), has held
that an allottee is entitled to chhncqﬂ@ams&ﬁun under sections 12, 14,

18 and section 19 which is to be décided by the adjudicating officer as
per section 71 and théqﬁanttﬁn d’f@lﬁ‘pen%dnnshall be adjudged by
the adjudicating officer-having.due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to deal
with the complaints in respect of compensation

Directions of the Authority:

Hence, the Authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the functions entrusted to

the Authority under Section 34(f) of the Act of 2016:
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a. Theauthority hereby directs the respondent to refund the amount

paid by the complainant i.e, ¥ 12,00,000/- along with interest at
the prescribed rate @ 10.75% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%)
as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of
payment till the date of refund of the deposited amount is made.
b. A period of 90 days is given to the respondent to comply with the

directions given in this order an feﬂiing which legal consequences

hr g
would follow. N A
18. Complaint stands dlspnsed y u”‘,'! :
19. File be consigned to theﬁagfs‘w }* x -h ~
(&) e N
e .
el ‘*.i““]i

Haryana Re I;;th.tﬂ REguILtui'y Agrh.pﬂw Gurugram
Dated: 25.08.2023 ‘;c." \

'"-:.l"fﬁ ' .
K m{ 1;

1 :v-i":;i

7"
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