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AR of the respondent

1. The present cump!éi_n';t dated 13.’1?.2_622 has been filed by the
complainantsfalluttebs»under s;ecti&mgi! of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the act or the rules
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and regulations made there under or to the allottee as per the agreement

for sale executed inter se.

Unit and project related details

. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S. Particulars

1. Name and locatio
project

4. |DTCP license
validity status

- PI"-. _‘ ...*' - I
}%&W no. 288 of 2017

dated 10.10.2017 wvalid upto
25.10.2021 + 6 months extension
25.04.2022

7. Allotment letter

30.07.2015

(Page 52 of reply)
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Unit no. G-1403, 14™ floor
(Page 52 of reply)
Unit area admeasuring 1350 sq. ft.
(Page 52 of reply)
10. | Date of buyer agreement | 08.09.2015
%e 19 of complaint)

11. | Possession clause

"-:_f_* ;?444 Enmpletinn and Possession of

proposes to handover

aparnnenr within a
from the date of
last approvals

12. | Date of comm
construction

A
(consent to Es@hd R l

13. | Date of last approval 15.09.2017
(Page 108 of reply)
14. | Due date of possession 15.03.2022

(15.09.2021 i.e, calculated from date
of sanction of last approvals as stated
in proceeding of the day dated
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15.09.2023 (being later) +6 months of
15. | Total sale cnnsideration' # {Rs. ¢
16. | Amount pai
complainants

17.

Occupation c

18.

L ';
Offer of possession.

I

B. Facts

1.

HAE\ERA

nfthecumpla}nt_\l FD' |CD AN A

That relying on the representaﬂuns. warranties, and assurances of
the respondent No.1 about the timely delivery of possession, the
Allottees, Madhuri Mehta & Abhishek Mehta booked an apartment
no. G-1403 on 14th Floor in Tower G admeasuring 1350 sq. ft. Super
Area (“Unit") in the real estate development of the Respondent,
known under the name and style of “The MELIA" at Village
Moahmdpur Ahir, Sector 35, Sohna Gurugram, Haryana (“Project”),
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vide an application along with a booking amount of Rs. 6,74,982/-.
The said unit was allotted to the allottee vide an allotment letter No.
DSS/TM/ALT/487 dated 30.07.2015 where, it was mentioned that
the cost of the Unit will be Rs. 79,34,850.
That respondent, after the letter of allotment dt. 30.07.2015, sent a
pre-printed Builder Buyer Agreement dated 06.08.2015 which they
were reluctant to sign as the agreement contained many arbitrary
clauses, however, the cnmplainants after investing their hard-
earned money and in apprehefnsion of losing their already paid
consideration against the. ﬂof’al{,eﬁﬁsjgeratmn were coerced to sign
| | d“‘n],b:fs, they signed the builder
buyer agreeme in” 08. 09@315, ase ient from the agreement.
That after the ;t;go}émg and even qt the tlme of execution of the

HJ 'Jl

the agreement on t_igztéﬂ 41&93 A

agreement, th%@ undant made Isé I:E?l' tatiuns with respect
l them, all of which were

to the timely d Qer\y nﬂthe said ro
proved to be f:l{hfklt geﬂs to h; n&aﬁ‘tb’at the building plans of
the said project were ﬂuly apptaved by the DTCP, Haryana on
21.04.2015. Th ldeﬁ' buyer’s s signed between the
parties on 08 DE' Elﬁ %rgp’htlgj:? g&:ﬁ{n the date of signing
of the Buyer's .&gﬁ:&meﬁb the gkﬁeqm mmes out to be 08.09.2019.

That the Respundent has delayed by over 3 years in offering the
possession of the said unit as is evident from the fact that till date,

the valid and legal offer of possession has not been offered to the
complainants. It needs to be categorically noted that no actual offer
of possession has been given by the respondent to the complainant.

That even after 7 years of the booking of the unit, it has not been

completed and possession has not been offered to the complainants.
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It is pertinent to mention here that the respondent has applied for
the renewal of the said project twice and yet neither project has not
been completed nor the part completion/completion certificate has
been received for the said project.

That with the dream of owning a house that was advertised to be a
progressive and aesthetic property, the complainants took a
housing loan for INR 62,00,000/- from the HDFC bank which was
sanctioned Further a Tripaftitp agreement has been executed
between the respondent and ;heqarnplalnants

.I'.

That despite the utter malaﬁﬂ&ﬁffhe respandent the complainants

have already paid um%ﬁ 9\
against the 1lleg§(£’mands xalsad.byt qmspondent believing their

of th& total sale consideration

false representaﬁbn and promises. That the amount being regarded
as the total cost m‘ grand total of the Unit is'Rs. 79,34,850/- out of
which, they ha t of ANR 70,37,236/- till date
and same is e eh[t of Accounts dated
27.10.2022.
That however, despite t.he same,. the majaﬁde conduct and unlawful

activities of the%\ ‘gnrget_ﬁ_: G;Qr&ﬂyﬁ to be seen, as the valid legal

possession of the sqld uiyt has nat ;bgeﬁ offered till date which has
\
consequently caused the cumplainants to go through mental agony

and financial distress. It is pertinent to mention here that neither the
Respondent has received the Occupation Certificate nor has he
applied for the same, which clearly shows that the construction of
the project is no way near the completion.

It is pertinent to highlight here that even though the respondent has
demanded 90% of the total cost of the Unit, yet the offer of
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possession has not been given till date. That the complainants
hereby submits that such a malafide behavior of the respondent had
led the complainants to utter disappointment and harassment. The
complainants have also suffered a huge amount of financial loss as
they have invested all their life savings in the project of the
respondent, took loan from the Bank and paid EMIs for the same,
despite which they did not receive their promised home. That now,
being aggrieved by the actitpﬁs"*ﬂf the respondent, the inordinate

delay in the delivery of the Unit, the complainants have the right to

liability. } | )
ix. The respondent vdgﬂnmgmm 11 and 18 of the RERA

Act. That the curﬁm‘:t of non-delwaty of valid pnssessiun of the Unit

by the respon ithin tb,e t
part of the res% 1

x. That thereafter, thej E \Puﬁlawful activities of the
respondent continued tﬂ Ee se&naa’tf'le Ct‘. was not obtained and the
possession of as d till date, even after a long
period of mnr;H A&mlﬁﬂmmeqﬂnﬂy caused
the cump]ainan(‘toigu p‘gaug?’?_fhr?ﬁl";l agony and financial distress.
It is further submitted that taking advantage of dominant position

claim delay possession ¢ he respondent in respect of his

1p1;l tl;ne is the sheer default on
f .1 B

and malafide intention had restored to unfair trade practices by
harassing the complainants by way of delaying the project by
diversion of the money from the innocent and gullible buyers.

xi. In the present case, the mental agony and torture caused to the
complainants are unquantifiable due to the deliberate illegal acts of

the respondent carried with the sole intention to harass the
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complainants and to gain illegal monetary benefits over the
wrongful loss of the Complainant.

That moreover the RERA registration of the above-said project has
already expired and strict penal actions must be taken against the
respondent for violation of the Act and the Rules.

That in light of the mala fide conduct of the respondent and delay
in offering the possession of the unit, the respondent is clearly liable
to pay the interest for every. month of delay till date as per section
18 of the Act It is the failure of the promoter to fulfil his obligations,

responsibilities as per ghﬂ’“&g‘negfhggt dated 08.09.2015, to hand
AL

rg'_ _‘g\; pennd Accordingly, the
non-complianc Eﬂi& mangdate conta Shsection 11 [4] (a) read
with section 1&351]? of the Act un the part of the respondent is

established. h tpe mmpl in
possession at d rat
possession as pe ns of s 'cht.i

rule 15 of the HRERA Rules

over the possessi wgtﬁ/if

‘are entitled to delayed
! till the handover of
gE!{’l] of the Act read with

C. Relief Sought l_ij i} i: R ﬁ%\

3. This Authority may direct/the réspordent as follows:

¢ Direct the respondent to provide the valid physical possession to the

complainants after procuring the completion certificate along with
the prescribed rate of interest on delay in handing over of
possession of the unit from the due date of possession till the actual

date of physical possession of the Unit;
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e Direct the respondent to provide a copy of the completion certificate
for of the project, as and when made available;

e Direct the respondent to pay Rs. 1,00,000/- towards litigation costs.

e Direct the respondent to pay Rs. 2,00,000/- towards mental and

physical harassment of the complainants.

D. Reply by the respondent
4. The At the outset, respnndent-.;;[épﬁ;s each & every content of the

Jadmitted therein. That the

complaint unless & until ﬂ"&?%‘f
*al =

complainants have app Etiedf ﬁae.ﬁ re dent and submitted an
application dated 26. (},}%a f@-”‘héﬁ ; é;;hi; at the basic sale price

of Rs. 4850/- per gbgﬁf plus uther statutory ‘charges and taxes, as
applicable, for the th le c;fnsideratfon ﬁ:f Rs. 80?69 850/- and paid a
sum of Rs. 6,74,982/ ook ngi arduunt. ‘?h# ﬁgﬁespund&nt obtained

the sanction of build\@ n’zw4.2015 It is pertinent to

mention that clause 3 of the s’aneﬁqjig‘;d.plaﬂ stipulates that the developer
shall obtain clearancﬂﬁﬁnﬁ% E Raﬁnt, Gurugram before
starting the construction/ xem{,dun ufﬂeve}u)amant works at site.

5. That a residential Unit No. G-1403 situated on the fourteenth floor of
Tower-G in the above said project, was allotted to the
complainants/allottees vide allotment letter dated 30.07.2015. It is
relevant to state here that the builder buyer agreement was executed on
dated 08.09.2015. As per clause 14.1, possession of the said unit in

question was to be handed over to the allottee within a period of 4 years
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from the date of receiving the last of Approvals required for
commencement of construction of the Project from the Competent
Authority and or the date of signing the agreement whichever is later. In
the case at hand, the last of approvals required for commencement of
construction is Consent to Establish which was duly obtained by the
Respondent herein from the Haryana State Pollution Control Board under
Air and Water Act on 12.11.2016, Itis further relevant to mention that the
aforesaid clause further canterpplatega grace period of 180 days for

]

SRR
handing over possession. ltis tpﬁl'j“g_. noted that the construction was

o g’ RS P
banned for 163 days in &t:a . Hal WQ of which are provided
XY/ ). el 3“ " \
hereinafter. f < \ :
IS | \
. The Fire Clearance/NOC was gbtained by resp ndent on 09.02.2016 and
the same was submitted &pT,I{;‘:P E]largaqh.

?@2{&09.2016 respondent
received the Environ @Ma e

tate Environment Impact

&%
LR

Assessment Authority (SEIAA).. "=

=
i

. Thereafter, in termsﬁufthe'”a{o%iﬁiuﬁﬁ?@ environmental clearance
F A% A lu.J-'.H.F

dated 20.09.2016, tl}e..{ sgqgslfnt[ hefe‘uﬁ a};;p%}eq:l1 for the ‘Consent to
Establish’ from the ‘H«llﬂ' na \State\'-Pdl‘utibn Control Board and was

granted the same on 12.11.2016. That in spite of stay of construction by
the National Green Tribunal at several instances, the construction work of
the said Project is nearly completion and the internal and external
development work of the said project is going on with full swing. That itis

admitted that the complainants took a housing loan of Rs. 62,00,000/-
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8. It is also an admitted fact that complainants have paid a total amount of
Rs.70,37,236/-. It is pertinent to mention here that the complainants have
made payment of Rs. 70,37,236/- against the total consideration of Rs.
80,69,850/-. It apposite to mention herein that on 13.10.2022 the
respondent has sent a letter to complainants regarding the update in the
project and stated "As you are probably aware, SWAMIH INVESTMENT
FUND - I ("Fund”) has investec_l 1n {The Melia” Project. The fund is
sponsored by the Government of lndid“and managed by SBICAP Ventures
Limited, to complete the canﬁtructfun of the residential projects” and
shared the progress uf;ﬁgl- {ﬂiﬁn 33,4;1‘@5 x{er}r clear from the said

letter that the proj ectisrmfts final stages, with only the remaining internal

and external finishing mrk left. This work i§ also progressing rapidly, and

jfd to be han :iaiu..rresar1
rggnw Eguaﬂb@'l duly filed and placed on

the unit's pussessinn;

&

9.  Copies of all the releva do

the record. Their authentlclty lshut m dj,spu(e Hence, the complaint can
be decided on the baﬁa?f thqﬁeiyndispteg gacg_ments and submissions
made by the parties. . LIS A

{..‘_;J L LU\ 'l L/
E. Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l Territorial jurisdiction
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D. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

£

EIl Subject matter jurisdiction

’ .l‘- :;! '-'.-'...i 3{5{- .
The Section 11(4)(a) of the Agliiﬁ%ﬁ?mﬂ&{%lat the promoter shall be
responsible to the allott 2 4.11‘ . _‘__{v{%,q\;tle. Section 11(4)(a) is
\J S Q\

-
m
=
%
b |

-y
Sectiq% (4)(?)
Be re dﬁi le all obligatio )5, responsibilities and
functio 6« rt p'if"avf sions of this Actor the rules and
reguf;%!{ {' '3 ! \ lottees as per the
qyreementﬁtf:_' to.th a?uaﬁf allottees, as the
case may be, t Fi‘%mvwmﬁ&lﬁhe apartments, plots
or buildings, as the case-may be, to the allottees, or the

commor s to the FSEET of allottees or the
competent t}iﬁ% s the case ﬂej"i

Ser.'tinrr?ﬁlthl P softl ytﬁorfg-'
34(f) u}‘T—h?e t:f p vlr:.-.gté nsure compliance of the

obligations cast upon the promoter, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

11. So, in view of the provisions of the act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by the respondent

F.I Objection regarding force majeure conditions

12. The respondent-promoter raised a contention that the construction of the
project was delayed due to force majeure conditions such as various orders
passed by the Haryana State Poﬂutﬁ:m,Cnn]:rc}l Board from 01.11.2018 to
10.11.2018, which further led to shortage of labour and orders passed by
National Green Tribunal (herémaftﬁ y gfem'pd as NGT). Further, the

authority has gone thﬁuﬁﬂhe \poﬂesﬁd'n chuse of the agreement and

observed that the pespgndent develnper proposes to handover the
possession of the a!lo?@ q\mt anthm a pfnqd of 4B months from the date
of receiving the last apﬁ;qgml rgquired fok‘ c@m‘méntement of construction
of the project from the cun‘!pefent aunﬁmmao;: from the date of signing of
agreement, whichever is later, In, the t case, the date of consent to
Enf auﬁs F:g

clearance is 2{].09.20]!@::; tnefnsippe,cljnitl{a;rgﬁilfana consent to establish

establlshfcummencenﬁn é* Lﬁ.ﬁ.zme, environment
from pollution angle has been obtained on 15.09.2017. The agreement has
been signed on 08.09.2015. The due date is calculated from the date of
consent to consent to establish from pollution angle being later, so, the due
date of subject unit comes out to be 15.03.2022. Further as per HARERA
notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months is

granted for the projects having completion/due date on or after
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25.03.2020. The completion date of the aforesaid project in which the
subject unit is being allotted to the complainants is 15.09.2021 i.e,, after
25.03.2020. Therefore, an extension of 6 months is to be given over and
above the due date of handing over possession in view of notification no.
9/3-2020 dated 26.05.2020, on account of force majeure conditions due to
outbreak of Covid-19 pandemic. So, in such case the due date for handing
over of possession comes out to 1,5 93 “2}022

13. Further in the judgement uftheﬁoﬁﬁéﬁhpreme Court of India in the case

of Newtech Promoters and Deuefopers Pﬁvm:e Limited Vs State of U.P. and

Ors. (Civil Appeal no. EZ Bﬁ{Zﬂ?l}TﬁWﬂ\g‘b!&{rved
t

25, The unqualifi of the allottee to seek refund referred Under
Section 18(1)(a) aryi ction'19(4) of the Act is not dependent on any
contingencies or 3t %:mhs ther aﬂ It c.rppgars that the legislature
has consciously _ rgfg{ﬂd on demand as an
unconditional abso 3\:‘9 t L‘o Lfie _ % . if'the promoter fails to
give possession of th br building within the time
stipulated under the terms Uft.he agmenfent regardless of unforeseen
events or stay orders of the Courty/ lywhich is in either way not
attributable to t uﬁeﬁ/ﬁo TEI;E e?pfwnarer is under an
obligation to refupddz qmqqm; an-defnunﬂ withinterest at the rate
prescribed by the.Sta Gbﬁei'nmant inchiding compensation in the
manner provided under the Act with the prowsn that gf_mg_guﬂme

14. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the

prescribed rate, proviso to section 18 provides that where an allottee does
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not intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of

section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (7), pf;”_ tign 19, the “interest at the rate
prescribed” shall Haﬁié\?ﬁu Bank of India highest marginal
cost of lending rate +2%.:

Provided that in tase the Srawﬂank of India marginal cost

of lending r (ﬂ&@j&h otiin use, it shall be replaced by such
benchm ‘
fix fro 3

s which' Qhﬁ\&gﬂank of India may
: nem.‘ public.

15. The legislature in 1t§ :w darn in the subqrdinate legislation under the

provision of rule 15 W’lq‘- es , has d?t d-the prescribed rate of
interest. The rate of inte h erprm? e;l Vglslature is reasonable
and if the said rule is followed fg‘éward?ﬂw:in!ﬁrest it will ensure uniform
practice in all the cas J

e
16. Consequently, as ;ﬁzr bgi‘lté foﬁé émfe Bank of India ie,

https://sbi.ca.in, the allc'éﬂt ﬂhﬁﬁf{m {in short, MCLR) as on
date i.e,, 15.09.2023 is 8.75%. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +2% i.e., 10.75%.
17. The definition of term ‘interest’ as defined under section 2(za) of the act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the
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promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or

the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall be from
the date the promoter raj.'eq:ed the amount or any part thereof
till the date the aniount.or.pattthereof and interest thereon is
refunded, and the mi‘arb 2 pa _rabfe by the allottee to the
promoter shall be _.me the date the allottee defaults in payment

to the promoter rrﬂ the. dam;: is paid;”

e complainants shall be

e respondent/promoter

.’#curd and submissions
made by both the parties regarﬁpg cantf-qyarfﬁrun of provisions of the Act,
the authority is sans@ at tha respondent is in contravention of the
section 11(4)(a) of the%a y nut ilandig mfér‘ qpnssessmn by the due date
as per the agreement. By~ <of-e1éuse hi i” of t}le ‘agreement executed
between the parties on 08.09.2015, the possession of the subject apartment
was to be delivered within stipulated time i.e., by 15.03.2022. As far as grace
period is concerned, the same is allowed for the reasons quoted above. The
respondent has not obtained occupation certificate till date and

subsequently delayed in offering the possession and the same has not been
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offered till date. Accordingly, it is the failure of the respondent/promoter to
fulfil its obligations and responsibilities as per the agreement to hand over
the possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read with proviso
to section 18(1) of the act on the part of the respondent is established. As
such, the allottee shall be paid, by the promoter, interest for every month of
delay from due date of pnssessmg e, . 15 03.2022 till date of offer of
possession plus two months or hanamg bver of possession whichever is

earlier at prescribed ratei.e., 10)‘75 Y% j) a asper prwlsu to section 18(1) of

: e:rtl‘les. j. {r
F.I1 Direct the respond Ejlyiu award cumpensatfun of Rs. 3,00,000/-

20. The complainants are seekmg relief w.r.t. compensation in the above-

mentioned relief. Huﬁ:fﬂe Supreme Cuurt nf J’ndia in civil appeal titled
as M/s Newtech Pmmot:rs and ﬂevelopers Pvt. I.td V/s State of Up &
Ors.(supra), has held that an allnttee is entitled to claim compensation &
litigation charges under sections 12,14,18 and sectmn 19 which is to be
B Ve SASPIAY
decided by the ad]udic;ating ufﬁcer as per sectmn Tl and the quantum of
compensation & htigatmn expense shall Le adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints
in respect of compensation & legal expenses. Therefore, for claiming

compensation under sections 12, 14, 18 and section 19 of the Act, the

complainants may file a separate complaint before the Adjudicating
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Officer under section 31 read with section 71 of the Act and rule 29 of the

rules.

. Directions of the authority

1. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

. The respondent is directed tn nfferﬁm pussessmn of the allotted unit

within 30 days after {?Ea.lumg EIC fﬁ:m@}& concerned authority. The

V

complainants w.r.t &B f{n h.g'_e':p ifer
19(10) of Act of 2016}
unit, within a periodiof two months uEthe Joccupancy certificate.

m them under section

The respondent is direc ed pay-} to gbmplainants the delayed
o so of ﬁﬁ'ﬁﬂ[l) of the Real Estate
yment 205!6,& the prescribed rate of
interesti.e., 10.75 %p.a. for every mnnth of delay on the amount paid by

them to the respunie% fmi%adu dat&q passessmn i.e, 15.03.2022

till date of offer of possession plus. tr«q upnqths or handing over of
J 1 pEF

possession charges

(Regulation and Deve

L F

possession whichever is earlier
The promoter shall not charge anything which is not a part of the BBA.
The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the promoter, in case
of default shall be charged at the prescribed rate i.e., 10.75% by the

respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottee, in case of default i.e, the

delayed possession charges as per section 2(za) of the Act.
2. Complaint stands disposed of.

3. File be consigned to registry.

GURUGRAM
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