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IWs. Athena
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First floor,
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Shri Samir Ku
Shri Subhash Ch

AP PEARANCE:
Ms, Medha Ahl
Shri Rahul Yadav

and Development) Rules, 20L7 by the co

Yagvendra Chaturvedi and Mrs. Vineeta Cha

r the mplainants
for the pondent

section 31 of

t) Act, 20t6

Esta (Regulation

inants Mr.

TORY

918 of 2019
L7.07.2019

2L.08.20L9

Member
Member

Complaint 978 of 201,9

Kush

L. A complaint dated 26.03.2019 was filr:d unde

rvedi, against

the promoter IWs Athena Infrastructure Ltd., n account of

violation of the clause 21 of the flat buyer's
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executed on 16.01 .2012 in respect of flat bed below in

nding over

on of the

promoter under section 1,1(4)(a) of the Act i

executed on

of the Real

15, so penal

p . Hence, the

e present co tasan

tutory ligations on

on 34(f,) of

2016.

the project 'lndiabulls Enigma' for not

possession by the due date which is an ob

21,. Since the flat buyer's agreement has been

1,6.07.20L2, i.e. prior to the commencemen

Estate (Regulation and Development) Act, 2

proceedings cannot

authority has decided

application for

part of the

the Real

rl. The

978 of 20L9

lls Enigma
10, Gurugram

ousing colony

of reply)

Status of project

05.09
70 of2
29.01

64 of
20.06.

007 dated

11- dated

11

12 dated

1,2

Registered/Unre gistered

351 of 2017

354 of 2017
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L. Name and iocation of the project

2. Nature of project

3.

4. DTCP license no.

5.
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HARERA
GUt?UGRAM Cornplaint nr .978 of 201.9

dated 3( .09.2018

6. RERA registration certificate valid
up to

31.08.2( LB

7. Payment plan Constru tion linked

B. Date of execution of flat buyer's
agreement

16.0L.2( t2

9. Unit no. G091,9t floor, tower G

10. Area of unit 3BB0 sq ft.

11. Total consideration as
applicant ledger dry

.rr,,'ffii

r
.02.20L9

Rs.2,49 )3,139/-

L2, )

licant
Rs.2,3B )5,946/-

13. f possession as per
lf flat buyer's
-- r,rrithin ? rrparc nlrrc 6

76.07.2( 15

of flat buy
-

tl L

r's
ne

L4. Penalty to 6e paid by d
for delay caused as pel
of the flat buyer's agre

Rs.5/- I
month c

delay

er sq. ft. per
Ithe period of

leveloper
'clause 22
ement

15. Delay in handing over possession
till date of offer of possession i.e.

06.02.2479

3 years r months 2l day:

L6. Offer of possession 06.02.21 t9

Details provided above have been checked

record available in the case file which has be

the complainants and the respondent. 1

agreement dated L6.0L.201.2 is available on

aforesaid flat according to which the possess

r the basis of

r provided by

flat buyer's

ecord for the

n of the same
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FACTS OF THE

r;.

6. The

7.

918 of 2019

was to be delivered by 1,6.07.2015. The ndent has

Taking cognizance of the complaint, the rity issued

notice to the respondent for filing reply appearance.

17.07.201,9,Accordingly, the r hearing

2L.08.2019. The reply ofthe respon t was filed

on 18.04.20L9

project of

the respo Sector 110,

Gurugram. Estate Ltd.

represented to is developing

the above proj iary Athena

Infrastructu

The com

failed to pay interest for the period it dela

over possession of the subject unit by

Therefore, the promoter has not fulfilled

liability as on date.

promises made by the respondent/prornoter a

theybooked a flat with the respondent in

question. The respondent executed flat bu

dated 16.07.20L2 and by way of aforesai

agreement, allotted flat bearing no. G-091 o

tower/ block no. G, admeasuring super area o

sq. ft. to the complainants.

in handing

due date.

committed

rances and

accordingly

e project in

s agreement

flat buyer's

09th floor in

approx. 3BB0
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The complainants have paid a total sum of Rs.

as against the total sale consideration of Rs.

towards the aforesaid residential flat in the pro

The respondent had promised to complete the

a period of 36 months from the date of execu

buyer's agreement with a further grace period

The flat buyer's agreement was executed on 1

,38,95,946 /-
,49,83,t39 /-

roject within

on of the flat

f six months.

01.2012 and

till date the constructior-r,is not.complete. The
,,,

pondent as

per the relevant clause said agreem nt was under

an obligation to ession of the

booked unit period).

Complaint 91,8 of 2019

However, the respondent has failed to fuLlfil its most

fundamental obligation.

The respondent has failed to complete the project in time,

resulting in extreme kind of mental dir;tress, prain and agony

to the complainants.

The complainants made visits at the site and observed that

there are serious quality issues lvith re:,;pect to the

construction carried out by respondent till rrow. The flats

were sold by representing that the same wil,l be luxurious

flats. However, all such representations seem to have been

made in order to lure complainants to purchase the flats at

extremely high prices. The respondernt has compromised

with levels of quality and are guilty ol'misselling. There are

various deviations from ttre initial representations.

Page 5 of 18

9.

10.

11.
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possession. The

project was to be

six months.

omission

statement

committing

paragraph.

14. The respondent

1,2.

978 of 201,9

The respondent marketed luxury high end fla but they have

designs andcompromised even with the basic features,

quality to save costs. The structure, wh has been

constructed, on face of it is of extremely qualiry. The

construction is totally unplanned with su low

grade defective and despicable construction q lity.

13. The respondent has breached the fundamen term of the

contract by inordi ng in del of the

ted on L 01.2012 the

ce period of

rious acts of

and false

with

yd

e com

well as by

in preceding

nants with

entitled for

y till the

complainant,

f possession

date of first

plainants:

a

ed

status of the project. The

interest @ LBo/o p.a. for (

plainants a

month of

possession of 'the flat,is handed over to th
ir , ,,( ,ti,,.,, , i

complete in -all' ie-pects,- The' bri$inal date

ought to be counted on expiry of three years

payment.

ISSUES RAISED BY THE COMPLAINANTS:

15. The following issues have been raised by the
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Whether the

construction

question?

respondent has unjustifiabl

and development of th

Whether the respondent is liable to

interest till the time possession is hand

complainants?

ii i. Whether the respo

about the project

to make the boo

REI,IEF SOUGHT BY

L6. In view of th

sought by

i. Award

handing

respect, to

ii. Pass such order

authority may deem fit and proper in

circu

REI'LY BY THE

77. At the outset, the respondent most

that the instant complaint filed by the comp

maintainable, on facts or in law, and is as s

dismissed/ rejected at the thresh hold, bei

wrong provisions of the law.

ii.

Complaint .91,8 of 2019

delayed the

project in

the delay

over to the

made false resentations

induce the mplainants

fs have been

ay, till the

mplete in all

order as this hon'ble

facts and

ly submitted

inants is not

liable to be

filed in the
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ffienllGRAM Complaint ncr,. 918 of 201.9

1.8. The respondent submitted that the allegations made in the

instant complaint are wrong, incorrect and baseless in the

fact and law. The respondent denies them in toto. Nothing

stated in the said complaint shall be deemed to be admitted

by the respondent merely on account of non-transverse,

unless the same is specifically admitted herein. The instant

complaint is devoid of any merits and has been preferred

with the sole motive ,g*g tl,S. nies from the respondent.
"lP"l;.$1*ert - '

Hence the same is liablefrh{B,6,ttrfs'lnissed in liminlt.
. .,t '

Lg. The instant comp.lrffi fppg +V itre complainants is outside
.r;q# . '.i, *+r'

the preview o.ff-ffiU$ri$-e authority as the complainants
$ & , k*$-, 1:4"."r'

themselves abpiq%ched 
"the respondent and showed their

interest to Ho3llfunit in;rh.,proiect to be developed by the

respondent. ffigreaftgr, the Eornpl4ilnantspost understanding
I*#Fl; j; i i._ ;

the terms anQ'c;q^*ffiona o,{ ttib agreement had voluntarily

executed flat boy*g., agreement' (hereinafter referred as

"FBA") with the respo'fi&nt-orf6.01.20t2. The respondent
; a. *. 'l!

submitted tffit,hr,o-€. tIC BA-dffilyAeduted between the

complainanti;rid the respondent- it was specifically agreed

that in the eventuality of any dispute, if any, w'ith respect to

the provisional unit booked by the complainaflts, the same

shall be adjudicated through arbitration nfechanism as

detailed in the agreement. The respondent crhves leave of

this hon'ble authority to refer and rely upon tn! ctause no. 49

of the duly executed flat buyer's agreement.

Page B of 18
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20. The respondent respectfully submitted that thep relationship

between the complainants and the respondent i$ governed by

the document executed between them i.e. FBA dated

1,6.01,.20L2.\t is pertinent to mention herein that the instant

complaint of the complainants is further falsifiring its claim

from the very fact that, the complainants have filed the

instant claim on the alleged delay in delivery of possession of

th e provi sio nally b o ohffi,dffift-;igoweve r, th e co m p I ai n a nts
I f;". g*ryr* "t' +;i

with malafide intentioqf,.ffiffii disclosed, infact co n ceal ed
"it

the material fact-fro , [his", 'hon'ble authority that the
.'l: , -r*-.-

complainants rh pL*.! diiti"ffi$ftJl .defaulters since the
*l *- ai*-.fl 'o '" t, ^ , "r.

beginning, ,$t ffSrg thEii'tittfWinst*slnrents on time as per
;" ""e #

the paymen! ''P'.ldh opted at'the time of execution of flat

buyer's agregnfe[t. *i1 .

E t:: qg ., ,,

2t. The respona'ffiffiffiiffgalrthat the complainants made a
*,-t 

-, 
'*t*

number of defa-ti$s in I*Uy $aSrrnent of the instalments.
.

Delay in ensuring the"tirno$ paythent of the instalments has
; ,' :.' !^ .: '

serious repef;cuisioilfi ofr.3ei,elop"$rfs ability to deliver the*| re"s ^':

project in tip,e.-Viciq"dp-,circle created by delayed payments
,: 1 I ::::: a :

obviously reis;lffi,-in idb[ay fange of development issues

undertaken by the developer/respondent delaying the

project eventually. The respondent submitted that the

complainants failed to observe the timely payment

contemplated in flat buyer's agreement ultimately resulting

in alleged late offer of possession of the flat in question.

Complaint no. 9l.B of 20L9
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GURUGRAM Complaint nc,. 9LB of 201,9

It is pertinent to mention here that from the verjr beginning it

was in the knowledge of the complainants th[t there is a

mechanism detailed in the FBA which covers tfe exigencies

of inordinate delay caused in completion and ha[rding over of

the booked unit i.e. enumerated in the .trur[ ZZ of duly

executed flat buyer's agreement.

It is thus prayed that the complainants being aware, having

knowledge and having giveillcbnsent to the incorporation of

U.,-SI .now e'uading from the truth

22.

23.

the above mentioned

24.

- 
.*.,i*r.-ui.,Y,,L::i,.,S. 

' o

of its existence and'fues not seem to be satisfied with the

amount offered in lieu of delay.

It is submitted that it is only after being satis;fied with the

project in totality that the complainants expressed their

willingness to book a unit in the pro,ject looking into the

financial viability of the project and its future monetary

benefits got the said unit booked with ttre respondent,

It is submitted that the basis of the present cornplaint is that

there is a delay in delivery of possession of the unit in

question, and therefore, interest on the depositerd amount has

been claimed by virtue of the present complain,t. It is further

submitted that the flat buyer's ?greeffiernt itself envisages the

scenario of delay and the compensati<ln thereof. Therefore,

the contention that the possession was to be delivered within

3 years and 6 months of execution of the flat buyer's

agreement is based on a completel misre;,rding of the

agreement.

Page 10 of 18
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26. A bare perusal of clause 22 of the agreement Would make it

evident that in the event of the respondent faliling to offer

possession within the proposed timelines thefn in such a

scenario, the respondent would pay a penalty of !,s.5/- per sq.

ft. per month as compensation for the period qf such delay.

The aforesaid prayer is completely contrary to the terms of

the inter-se agreement between the partiels. The said

agreement fully envisages delay and provides for

consequences thereof of compensation to the

27. It is stated that due to a_lverse market conditir:ns viz. delay

due to reini
ryt': Ii

of the existing work orders under GST
.tt

;I+6 of whiph all the bills of contractors were

held , delay due to the directions by' the Hon'ble

ational Green Tribunal whereby theSupreme

construction re stopped, non-availability of the

water required for the construction of the project work and

raw materials etc., which continued for around 22 months,

starting from February 2075. Due to the above-mentioned

reasons, the project of the respondent was severely affected,

and it is in these above elaborated circumstances, which were

beyond the control of the respondent, that the progress and

Page 11 of 18
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GURUGl?AM Complaint nr:r.9LB of 2079

construction activities, sale of various flats and s;paces has not

taken place as envisaged.

28. Further, as per the license to develop the prcrject, external

development charges were paid to the state go\/ernment and

the state government in lieu of the EDCs was sutpposed to lay

the whole infrastructure in the licensed area for providing

the basic amenities such as drinking water, sewerage,

drainage including storm water line, roads crtc. The state

government terribly failed to provide tlre basic ;lmenities due

to which the construction progress of the projrl:ct was badly

29.

hit. oLil rr 
' SY.) I'- r1r:

-.1 + -'. ,: !*

g {,:y ,# t" 
I _r"' 'i' ::,: , :

It is pertineut entitj.niffiat'f 
,RrOleet 

of the respondent

i.e., India bullsrEnigma, which is being developed in an area of

around tO.8Q'ffidqfe{l ofi la$d,1in,which the applicant has

invested its niqnb6;ie .aq on;SQi_n$+er0ied and is registered
i ',',.

under The Real"Bi#ifev.[R lation afld Develiopment) Act,
_:si,

2OL6.lt is pe;ti,p.pnt !o il;bte t_-[.at the respondent has already
i

completed tffig'ffiogrstrucJion"of' the tower G, wherein the
.liy .ffi .ff" .; . dffi. ii: ..

complainants,,'b€q14,.$p u;rit.in gue,stion. It is pertinent to

mention herein that the respondent has already offered

possession of the unit on 06.02.2019, however it is the

complainants who are not taking the possession of the same.

The respondent submitted that it has made huge investments

in obtaining requisite approvals and carrying on the

construction and development of 'INDIABULLS ENIGMA'

project not limiting to the expenses made on the advertising

Page L2 of 18
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and marketing of the said project. Such developinent is being

carried on by developer by investing all the monies that it has

received from the buyers/customers and throufih loans that

it has raised from financial institutions. Inspite !f the fact that

the real estate market has gone down badly, the respondent

has managed to carry on the work with certain flelays caused

due to various above mentio_ned reasons and the fact that on

an average more than $the,buyers of the project have

defaulted in making payments towards their

outstanding dues, into inordinate delay in the

construction still the construction crf the project

and conditions n FBA entered between the

parties. In view of th
r'=i:;;.",, ,,t,.,.

,e, it is'bubmitted that there is no

cause of action in favor of the complainants tcr institute the

present complaint.

DE:TERMINATION OF ISSUES:

32. After considering the facts submitted by the r::omplainants,

reply by the respondent and perusal of record on file, the

issue wise determination are as follows:

i. With respect to the first and second issrues raised by

the complainants, the authority ca.me acro:t;s that as per

Page 13 of 18
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ii.

clause 2L of the flat buyer's agreement, the possession of

the said flat was to be handed over withirf 3 years plus

grace period of 6 months from the date ol u*..ution of

flat buyer's agreement. Grace period of 6 mf nths is given

to the respondent due to exigencies beyond the control of

the respondent. The agreement was lxecuted on

L6.0L.2012. Therefore,.;fe due date of Fofsession shall

be computed from,:n,6,ffi.2012. The clause regarding the

"Clause

and the possession ofthe subject unit was offered to the

complainants o '2A1-9. The possessrion has been

delayed pXlflnniQ=1ittiatetf,3 ye-rs 06 months 2L days till

date of offet of possession. As the promoter has failed to
4'

r

fulfil itslloblig.3liQn undel seGtiop 11(4)[a) crf the Act ibid.

The complainants are entitled for interest on the delayed

possession at the prescribed rate under the Act. Delay

charges will accrue from the due date of prossession i.e.

L6.07 .2015 till the offer of possession i.e. 0e;.02.2019.

With respect to third issue raised by the fomplainants,

the complainants have merely asserted the [ame and not

Page 14 of 18
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33.

produced any documents supporting the sa

issue is decided in negative.

FINDINGS OF THE AUTHORITY:

The authority has

complaint in regard

promoter as held in

complete jurisdiction

to non-compliance of obl

Simmi Sikka V/s M/s EM,

Ltd.leaving aside

adjudicating officer

stage. As per

L4.L2.20L7 iss

Planning, the

Gurugram

case, the

area of Gurusram district, therefore: this

complete territorial j'urisdiction to deal wi

complaint The auth,grity has complete j

decide the complaint regarding no

obligations

EMAAR MGF Land Ltd.leatring aside conlpensa

be decided by the adjudicating officer if p

complainants at a later stage.

The complainants made a submission before

under section 34(t) to ensure compliance of

cast upon promoter under section 11 of the

34.

is to be

the complai

/92 /201,7

Town

complainants requested that necessary di

Page 15 of 18

918 of 2019

Thus, this

decide the

ions by the

R MGF Land

ded by the

nt at a later

lTCP dated

nd Country

Authority,

the present

the planning

thority has

the present

sdiction to

pliance of

immi ikka v/s M/s

n which is to

ed by the

authority

obligations

t ibid. The

ns be issued



35.

HARERA
GURUGRAM Complaint no. 918 of 2019

by the authority under section 37 of the Ac[ ibid to the

promoter to comply with the provisions and fulf:ll obligations.

Regarding the issue of arbitration clause in ttne agreement

raised by the respondent is its reply, the authclrity is of the

considered opinion that it has been held in a catena of

judgments of the Hon'ble Supreme Court, particularly in

National Seeds Corporation Limited v. M, Madhusudhan

Reddy & Anr. (2012) 2 S$C 506, wherein it tras been held

that the remedies provided, r the Consum.er Protection

Act are in addition to and not in derogation of t,he other laws

in force, consequently the authority wrculd not be bound to

refer parties to arbitration even if the apJreement between the

parties had an arbitration clause.

36. Further, in Aftab Singh and ors. v. Ernaar MGF Land Ltd.
=

and ors., Consumer case no, 707 of 2075, it rnras held that

the arbitration clause in agreements kretween the

complainants and builders could not circumscribe

jurisdiction of a consumer. This view h:rs been rrpheld by the

Supreme Court in civil appeal no.23512-23,.i;i13 of 20L7

and as provided in Article 141. of the Constitution of India, the

law declared by the Supreme Court shall be trinding on all

courts within the territory of India and acc'ordingly, the

authority is bound by the aforesaid vie'rv.

37. As per clause 21, of the flat buyer's agreement dated

1,6.01,.20L2 for unit no. G 091, 9th floor, tower G in project

Indiabulls Enigma, Gurugnam, possession was to be handed

Page 16 of 18
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over to the complainants within a period of 3 years + 6
months grace period from the date of execution [f agreement

i.e. 16.01 .zLL|which comes out to be 16.07.20f S. However,

the respondent has not delivered the unit in time. The

respondent has offered the possession to the fomplainants

on 06.02 .IOLL.As such complainants are entitlefi for delayed

possession charges at prescribed rate i.e. L0.45Yo per annum

0;1.9 as per proviso 1to section 1B

;Sr0ssion. Since thre possession

has already been offered'to the'Complainant, ther complainant

is directed to take over the possession of the rrrnit within a

38. After taking into consideration all the material I'acts adduced

by both the parties, the authority exercil;ing pord,,ers vested in

it under section 37 of the Real Estate (Regulation and

Development) Act, 201.5 hereby issues the following

directions:

a. Respondent is directed to pay delayell possession

charges at prescribed rate of interest i.e:. 1.0.45o/o per

annum w.e.f. 16.07.2015 to 06.02.2t019 as per

provisions of proviso to section 1B[1] oI the Act ibid

till offer of possession.

Complaint no,9LB of 2019

-rlv v r v^ !r.v Hv

period of one month on payment of balance due:r;, if any, after

adjusting the amount accrued on accounLt of award of delayed

possession chaiges.

DEC:ISION AND D

Page L7 of 18
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The arrears of interest accrued shall

complainants within 90 days from th

order.

The complainants are directed to take

of the unit within a period of one mon

of balance dues, if any, after adju

accrued on account of award of dela

charges.

d. The promoter

compl

tu
-" 

qfinE

39.

,10.

(Sam

The order is pron<

Case file be consig

Il
R./,av

IF Kumar)

Mernber M

Date: 21.08.2019

978 of 20t9

paid to the

date of this

possession

on payment

the amount

possession

charge a from the

of flat buyer's

ed.

to the registr:y.

ISubhash
:v

nder Kush)
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