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A. Proicdand unit.€l.ted d€bill

2. The paniculaE ot the projs.l, the detaih of sate consideEno.. rh.
anounr paid by the.omptaina.t, date orpbposed handiq over rhe
posesron, dehy pe.iod, rtany, hav. bee. d.taited in the foltowi.g

neftEred 190 of,o7 d;d

4Ess:xeFd bv the @mprana )

(a5pe r4€d b, 
'he 

omp ria

IP,se2s of.oophitro
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amentries and fa.itries of the prord

tAsaneged byrhe.omplaila l

(as p.rFee 21 of rhe wdden

lh* soDewhere a.ound 2017 the rerpoidenr adve(sed abotrr

development or its new .onmer.ial cotony proje.t namety .Elan

itr Sedo.84 Curugnm H3ryana. BsLieving lhe
rcpresenrarions or the respondeit, the ohptainant booked a unit ii rhe

pro,.d ord'a respondenr rnd pad an amount ofRs 5,00,OOO/ tow ds

thebookingord,e unir 
'D 

que*ion

9 issued an a orhent lerer or rela

,),d.ommer.,sl un no.c 004, ground aooradmea:urins rr04q.h of
super area was aLlored to the.onphrnanr under rpeciat rixed reruh
paymcntplan 0n1907.20r7,.lerrercon!*inEoirermsand.oiditmDs

,t,.
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rorriredamountonprcvisionat bookingwas gjvenbyrherssponds.tto

ihe conplainant in whi.h a fixedamounrofRs..r2igtl- psr month sas
agree'l to beEiventorhecomptain.dbyrh€ respondent Howeverpor
daied cheques upro 31.03.2013 sha[ be ha.ded over to theapptr.anr

upon signrns and a.cepans the le@E o. exDiry of 31.03.2013, the
.ohpany would pay fix.d amount to dp applicanr through po*-dated

.hequesubj{ttoctearan.eof duesas perthe paymentplan.

Thar the .omprainanr du.inE the perjod or 2019 conb(ed the
respon de nt to execu te the build€r buyer as.eene n t bur the 6po nden t
failedioexecutethesoeandksptondenaidingrhe moneyona..ounr
orpurchase orrhesatd unit ThecomDlaimnrevenvehsnentty.sserted

ihar ra ilin B deorion o f a8reeneni th e cohptaina.r shal I nor make any

ruther paynenr t the rcspo.den! burrhe rsspo.dent th.e.tendd rhe

.omplaihant ro canct rhe atlotoert ot dE said unit and to to.feit rhe

deposited ahount. r,efr with no orller opttoq ihe omptatMntkepl on

payi.g the amount as and when desanded by ihe .esDond.nt

Thatalno$.fte.morethankoyearftom thedateorbekns,abuilder
buyer asreement dated 12.03.2020 was exeuted besei the

.omplainantandther6pondent. tt is penrnent to men ohheE that.LL

th? payment wlrhin 12 nonths ol book4 have been p.ld by the

.omplaina.t. The total amount pard so far is Rs.7,r,69,1s7 again$ the

to hl sale cons id eration ol Rs. 73,3 5,4,r0l .

Thatthe respondent csued a lenerof asurance inwhrch the r€spondeni

*ated thatrhereponde.twil paya 6xed aoouhtotRs,O.OO per sq. fr
per monrh after the.onpleiion or36 months with a f,rae penod ot6
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monrhsifo'h0101.20r3ie w.e.tluly2021 rorheapp|cantti thetime

olotlerorpo$esionandrfappti.anrdoesnotnakethepaymeDrarper

the ata.hed plan,ihen the respondenr shallako be enntled to.harge
ntere*2r%pa forfi6r60drysandinreren@24%after60daysfrom

theducdareof in$allmenb lheratcof itrrerenisrotalLyarbrraryatrd

rhit on 07.09 2021,thc respondeit sued atr orferotposesnon rortu.
ouu and senrement ordles ior the unir m 004 at theground ioorri
wh'ch the rcspotrdeft hrs sbred th th€ .onsruction has been

.ompLcted and .he o.cuparon certifi.ate for said proj4r has beei
3ppled Jn. lehi.b metrns it is not a genuine orfer ot posesDn tt 6
hrther to nore that no offerolpo$esion can be made ro thealLorae
w hout obtaining o..upation cer u.ate rron coi.erned deparmeDt

The respond3ntin rhe said letter :tso shred the fi nat measurmenE The

super:re.olthcsaidunrh.sbe€n.evised from ea iercommuni. ed

1l04stt ft tol393sq.ft.andaIrhesumspayab]eshaIbe.alcutat.don
.h b"\.or ,.,Dqr"".r-F.:.o.1tr," Iu ql r.p,i,.on
iscleJr violatiotr ofbuttder buyeragremsntatong wrth the.ules mrde

under rhe RER"{ A.t as no inrormation regarding.hange Ln the byour
plan has been provided to the.omplainanL

That the.ohpl.ii,ant on 1s092021 senr a malto the respondenr

{rting (hat the respondent has 
'rnn.ted 

an in.rease Ln the superar€.r

wrhour riy prior noti.e !d th..onplarnanr aid on 09or 2022 the

comnunic ed that the roraL amount payabLe r
Rs 7s:rs,440/. whr[ indudcs basic saLe pfte (Rs 66,14,000/ ]
EDC/IDC, |FMS,car pa*ingoutotwhi.h Rs 74 69,147 hasakeady been
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paid.The onry diflcrc.ceofRs3,66,293l. rcmain payahls which wiltbe
paid onlywhen 0C wtll bereeived.

That rhe con ptaiha nt has atways been .eady to pay the balance amou ni
but due to the Dcrease in the supei area withour any prior noncd ahd

not yet re.eiv'ng the valid oller of pos*sio., lhe complaiDanr is ndr

paying the balance amount and rarher asklhg fo. ihe .l.rjfi.aiio.s
'egJd'rs rrrspr rhea'p" drcdrnd.jorni[pg, ofie,ofp.sc$,ol
w ri hout obra in in3 octu pation .eHft..te.

Thatthe!6pondenrhasadverns.dthesaid unlt/rhopasdoubtehelsht

shopandih€relpondenrhasnorchaqed.nyfloordimenslons orshop

height (as Der origi.al letter of albnnent ahd RERA BBA) but *ill
unjustifiable raislng demand fo! the tnmDdtst super aEa which is not

a pan of huilde! buyer agEenenr The conplaina.t aiter re.eiving the

orier or possession appDached the Espondent ro see rhe unit ii the

pmj€d a.d furher to aquire about th. dine.sion and crtcutahoi 0f

the unltsizeupon which ihe EspoDdent repE*ntanve eid rhat dpy
haeeconnructedanezaninefloo.intheshopdu?towhichcarpeta.ea

or the unlt has been jncre.sed. Th€ .oFpt.inant ihen asked the

respo.dent to resbre the said shop a3 neith€. the mez.nine 0our wd5

included in the layoutplanof theunft lorcomptai.anrwasinforhed in

rgard to the sald .ha.ge i! the layout plan. The respondenr ctearty

failed to answer thequeries mised by the conplainalt.nd rather k€pt

on demaidinsthe balance.onside.ation and tunher to rake pos*sion
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ThI the comprainant requened rh.pspondentro NUe tresh terer of

otrerorposesronasperbu,lderbuyerasreementandturth.rto make

thepay,ienr orRs 4,41,600/ trlon

retun d the rareofRs 40/ persq.n fortheperodor0l072021tiL

rcaL'zanon trfd funher to nake tha piyment of

Rs r,06,754/. along wrh Dere! on a..ourt orhred rmount.ertrrtr trt

(he .atc or Rs 56,106/

Relief soushr by th€.onpl.tnant:

rhe.ohpL.trnant has soosht fonowrig retie(st:

i. Direcr rhe r6pondent to issue tr6h ofie. of possesston

ait.robbinin8 occupatton cedifi.at€ fron the concern€d

authorrty and tu.ther ro revlsc rh. ofier ofpossessioh by

car.urat,ng rhe area of th€ unit .s per buitder buycr

Di.ect th€ respond.d to withdEw llle tqal d.m.d on

a.count of lnd.a3. i. sper .rea ylthout any

.orr€spondi.g rlcr€ase ln shop dtmeEaons .s p.r th€

builderbuy.ragr*n€nr

Di..ct the respond.ntto make thc payhent oh acountot
d.lay poss€ssion charAcs,

Dlr€.t the r€spo.d€nt to mako th€ paynent ol Rs, 40 p.r
sq it, p€r honth w.€.fluly 202 r (.s p€r left€. of asumnce

dated 14.06.20ra) ahountingro Rs,.,+r,6000/. dllactuat
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hand,q over of poss€ssion .fte. rece,vlng occupatroh

L Dtrect the rcspondenr to mk€ p.yh.nr on a..ount
,ixed .hount of ps. s6,306/- pm ti handtng ov€r
poss€ssionaii.robErninsoaup.tron cenrnet€_

D. Reply by th. respondent:

t7. That the unit no C.004locaed on ths g.ound floor ot rhe projet was

provisionally allo@d rn favour of the comptai.anr vide a ohenr lerer
dated 24.09. 2019.Tharthebuys.,sagleementonbini.3deEll.dt€.ms

and.onditions ofallotme.t sas exe.ured between the Bp.ndentand
theomptainanron 12.03.2020 and duly rept*.ed on 13.03.2020.

1l Thc respoD(lenthashLed rhe r.ptyon rhebasnofthe roIownsgrouats

rs rhJr th. .ompt,'irnt has appro..h.d the respondcnr expressing aD

intcP*,tr rhe ptrrhaseoli.omn
heiisdcveroped by the respoident knownas,Utan Mirade, s ruatcd Ln

sedor 34 curusranandhadopredtorasp{ELfiredrcturrpaymenr

r6 That thereaftei the .onplaLnanr was a[dfred a .ohhercia] utrtr

nieN'nns rt04sq tt.romLngpirtotunirno C 004on theCround too.
of rr,e proied- ELAN MtMcLE m sedo. 34 curusraD hy dre

rcspondenr suble.r, iiter ara, to inftease orde(ease on thc b:,s or

variatiotr ii.al.uLarion otnduaLsuperarea dfthe prenEes whi.h w3s

1o bc derennined athenme ofofle

rerN iDd.ondr'ons forming par ofthe appli.alon torm were dutv

uiderrood,ind a..epted by rhe.omptainan(
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Thatthe.ohshudionarsireiscoepteteandrherespo.denthsatready

applied for Srant of occupation cefuficats betore Town and country
Plannrns Depaithent Haryaha. vide terei dated 19.06.202r, the

complajnant was inlormed that rhe respond.nt had .pplj.d Ior the
oc.upation cerihcate in respet of the prclect on 09.05.2021. The

cdmptai.ant was further inlorm€d that the ti.ar setemenr ofaaounr
wotrrd be sent by the responde.t shonly.

That vide ofter dfposse$ion ld.r dated 07.09.2021, the.espo.denr
ofered po$eslon of rhe s,r to rhe cohptai.ant tor ,tEour and

senlement ordues. The.omplainant Ms inrormed that ihere was an

ln.rease in rhesupe. area of th. unrt alorEd, trom I lot sq. ft. to 1:93
sq. ft. consequently, ths payments td be Dde by thecomplain.nrstood

.eviled duetotheiocle.setb super area. rtisperinentb mention th.t
th? rcspondeht has orrered the Dose$io, of6.unit in thd p.oj(t for
rlt outs at then end $ rhat as and wh€D the o.cupation @nincate is

hsued by th€ Tom .nd country Ptannl.g DepanhenL Haryan., the

comoerci.l operarions fron th€ unirs c.n be comDenced withouthere
bein8 any loss oftinq theretore, Ieeping in !1ew the u@renota[ the

allottees in nind, the respondent lssued otrerofposesjon for fit our
to ihe allotees in the compl* inctudi13rhe onplainant.

That sin.e rhe omptai.a.t did norcome forward to take poss.rsion,

reminder dated 12.10.2021, ssond r.minder dated 12.,11.2021,third

remindei dared 2a.12.2021, finlt Eminde! dat.d 03.02.2022,

10_03 2022, Os 04 2A22, 09.05.2022, 06.06.2022 znd 01_07_2022 tot
po$esio. wereissued byihe lespondent Thatdurinsvarious mGetinss

when rhe cohrlaimnt had vlsited rhe offce ol th€ responrt.nr, it was
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.onveyed to thc.ompraiiatrr rhat rhc super area ofrhe unrt r 1403 3s

sq ft ind not 1393sq r.

21 That'ntc,,nsofcla$e7of thebuyer'sagreemer!,possessionoftheunr

rzsagreed to bc otre.ed to the.omplainant within 43 monrhs trom rh.

Sreement, wrh srace penod oa r2

n'otrrrf d rub,edto romemaleurecondirions aid eventsbeyond rhe

of rhe respondeir The buyers agreement w:!
respondent has ofr cred poserror ot

rhe unit to rhe .onpLrinant, wen before the aSreed timeLines for

22 ThI itr pe rnentto meniio' rhatar the tim.oralormeDtorthe sint

uD jt,th! heishrof the saLd trirtwasinitb[y.on.eived ro beot4.s meter
However thc trnitis.oi*ructed hasa Mczzani.e Floorrnd heiShrolthc

u,fg the lere' dated 0709202r,the

rcspotrdeDr 
'nrormed 

rhe complainant that ruper arei of th. unir in

quenion nandsrevned from 1104 sq tuto 1393 sq fr

23. That that tl'e super dea ofthe u.it is teita.ve and rh* thc $me r
J.' 'r. Po oon"onpl.rdno..o

tl'e super area, th€ allonees shalL hirc to makc paymenr for su.h

mrersarnd in the eventordedease in ruperrrea, rhe proponron e

,houn( shallnand rerunded rhe.omphlnant has.oDsetrred r. trny

sdduons, imendmena, modirnaion of the size, lo.ation. dimen!oDs

.k. or the unft on .c.ou ol rcvision in bu'ldrng plans and hafc

undedakcnnottoEiseatryoblecrionstothcsam. The.o'npt,'iatrthis
.onveyed l,h no obFdioD vide le
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plansAwellasthe r.suuantin.reaseinarea,untt he'ghr,iumberol

fl oo6,sround.ovc.age et.

24. ThatoDarcountoftheinoeasadheightof rheunir jndtheexrtenceola

mez2anrne level the super area and ihe Grpet area ofthe unir have

superareaolthe unitinac.o.dan.

bqcrs asrc.npnt exe.uted bv the compra'nahr lhe r.sDoidenr had

iirornedd'e.omplrhritiboutth.innaeinGrpd/usse softha
d0709 2021. rr ts rarerated rhar the

respondenr h:d during his meerings wrh the rcspondent had .onvey.d

io rhe.ompLainantthatthesuperareafo.theanotteduniris 140r r3s,l

l5 Thatthecomplainantwascoisclousandawarthatthe responde.tw3s

ri rhe pro.es orappry,ng for ievhron of the buLdins pLans wirh th.

.ompct.nt authonry and that rhe dimensiols, rocalon, area er orthe

un( illoted to them hiShtundercoa.hanse.ln fa.t thecomplainant

hasconveyedhistrooblectionvideleterd ed1607.2020totherev,sed

ease in area uitrs, heLBhL numher.f

looE ground coverase et The.

mtrke piyment oft he demandedamount and take posesion orthc unn

s.onpla,nr islLabLe to be d6mhsed

26 Copies olallthe relevant do.umenc havc bccn rilcd and pla.ed on the

re.ord Thetraud'an..irys iot Ln dispure Hence rhe comptaLnt can be
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E. lurasdi.tion olrhe autho.ity

27 Theruthori.y obrerved ih.t Lt h:sterirodalas weu 3s sub,ed m te'

rurisdrnon to adiudEre rh. p'esent compl3i.t,o. the reasons gNeD

e.l r.ritorral jurisdicrion

23 
^r 

per no.,lcauon no r/e4r017 ]rcP d e.l l41r',017 Ercd bv

Town and Cotrntry PlannLnB Depafrmcnt, the junsdi.iion ol ReaL E{at.

ReqLLaroru,\u(hority, curugram shall be eniir. CurugBm DBtid lor trll

urugran ln the Present .asc, rhe

proJed iD que$nn k situated within the pLatrnrns arPa of CuruemD

D6ttrr dEreror. th's iuthority has .omplete ter onalrunsdrctioD to

de,! wtrh thc preseit .onplaint.

E.n subFd natrer jurisdictron

,, sectbn r1(4lGl ofrheAd, ?016 prolides tha! the promoter sharrbe

,erponsibLe ro the allotees as per 3s.e.ment ror sale. sedron 1r(4ltal

is rcprodu.ed as h.r.uider:

'brid5 
aad tun*tu'

ar?. de P,ovib6 aJ dE ad q the tuhs
rena.lu 

'oh, 
q b

rre o$@kton al otdte' 6 tu * aqt
af dt ie o N nn46 pb. ot bukhsr d

iotanxdbt s

rhe rrcvskn al rsrtd retrns )s patt aJ tu b{itd{ bry/s
@reen4t.6 perclaue B atu. 3BA doud akoturstt,thz

Fanoir b qo6bk tu, dtt obrsotuNla@nrrrti8 ond

irtk h.l'd)@ plnqt ol oswd
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tubn 31 Ftaaid: olrrc 
^ueonEt4,l al tht ad Pvde' b 4are @nprorce al 6t

he Ad or ?016 'luoted 
,hove the

au0,onty has..mplet. )urtdrtion to daod. the.omplaint re8:rd'ng

oblisanotrs bv the promoler leaving ?nar

.ompcnsrlon which tr to bc decided bv the 3.liudnanns ofl{s rr

pusued hyth..onDlairantit i lrErnaSe

F,ndinsso. the reli€lsoughtbyrhcconplah.nt:

D'rqr rhe re\pondenr ro n'uc rre\h ofler or po$c\:ion aE '
obEinin4 ocruparlon ..dinure lrom rhe Loncerhcd aurho'ltv
,nd tudh€r b rcvir. rhP off.r ol po\3.s{on bv rakuhung rh'
area orthe unat as p€r build€r buveragre€m€nr

The authontywould expr.* ns vrews rqirdmsthe.on'eptol) v:lrd

on.rorpo$esson' Itis nelt$arv to danry thrs.on'ept bectruse arie'

a vnl d and lasful orLrolposse*lon, the liabilitv orthe promotcr [t the

deliyed orler orpose$Lotr.omes to an.id.0n th' other hand irthe

pose$iod s not validand lawful, the liabilitv of rhe promoter mitinues

inte'e$ ror the delay ciused in haMins over

Authoity rft er a detaLled.onsid.rr.onol the mater ha!'onduded drat

.c'.'on '.nd.rt anlloiig oroo.e "

i Thc po$esion mu{b. ofered afrerobtar.insan o"upaloi

.s ft.atetofrPletion.e rr'.arc

b rl,e subjed uiitmun Ie rna hibt]blcondtion
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.. Posession should not bc ac.ompanisd bv unreasoirble

addirional demands

32 li th. Drocaedinqs ofthe day dated 23032023, it was inadvenetrdv

menloned thatthe offer ofpo$e$ion is notdependent upon srant or

con,pletion .e L6.ate and occtrparion .edirrate wherers t shall be

Eid r thd th. olrd ofpdssld 3 depetde1. 
'pan 

snnt olconpte.or

e rtit tu k o nd ta po tbn ettitae
nd roremo .ondtion ola vahd offc' or

posesLon B not ful6!!ed The oc.upation.enificate in respect or thc

dunt s ituated asgranted bY ihe

.on.en,ed 3utho ty on 1s.o3zo23 rnd the sa'ne B.videit from page

dbY the raspondent The rPsPondeir

orercd the po$3sson ror rit out olihe allotted unt belore obta'nins

o(up*ion.etifi.atere,on07092021.Hen.e thesaiddfferBnota

vilid offer oI possesion Thererore, the respondent rs direded to ofier

the posesvon !o thc.ompia,mnt within 30 davs trom ihe date ord'B

F,rr Direcr rhe .espondcnt to w,thdrav th. ,ll€gal d€mand on

account ofincrease,n sup€. ar€a without.nv mrr€sDonding
dlneNioN s Per the build'r buYer

dent alloted the unit of arca rdmea:unnB

1r04sq rr.butwhileofle. nBtheposesLonrorlitoutstothe'ohphLnt

on0T0gzOzl,thesuperarcaoltheLnitwasrevLsedfromll04sq tl h

130as't rt byz6% Thersafteitherespondenthasadmitediiitsreplv

mcenngs, the respondent had .onveved to drc

.ompla nantthatthesuperarealortheallotteduntxl4033ssq'n'and
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nor r393 sq lt 'Ihus,ihe a.ea oflhe allotred unithas been ln.r.ased bv

35 I n the p resent case, cl.use 31 deals with alteration/nodlli 6tion aDd th e

sme is .eproduced d under for rcadv referen.e:

.3l.^LrEmlro /MooFralo
tr cN ofaat oleltbn / ndt|ouan' r*dnry tn do@.ln.\e tuq

*..,in - ."- r* 20% r 
" 
tuq

rodlcb^idq anofd. ed0"nbbpddb,h.ata@@ dd'

ade6.un.r,s' "1""b 1(a

,,d.-,;^ ".df*.- ond torNrEaL tt @b@Mr

-". --. -.^..;. b*-utn,"

h- -r *h*t tit( --'ad -Fd r" non4 4 ry.d ioa
,;. Ar*".,,6*., "*q & - rltLad q F.Mt@ tu
- "i.,i.;,i -t rtu r.d"'.r,
hr r;L r, Dsdau,

.b*..d nd;, ne"-M
tua,ru'@4, ictu.d 1*b aed
*.,;"* hh"b Lrc,.c 1t,o hpto.'araltrrrbr*tad
i, Rp^ -- d, A -d ano o rc.@@lolb "p! 

a6 ot tb
edd r 4d1:tud Ddael orudhst oodre abtu. hEdbt eiw

36. As pe.leter dat€d 16 07 2020whi.h ispla.ed bv th. rcspo'denr inhts

reply,t pase 11s, ths complainant has mnveved ihat the he has no

obFction with rcgard to.{ision ol lavout plan / BuildinS Plans ofthe

eid Pro)ect with/without hcreae in rAR.

37 clause 3r orthebuyer's asreementis ln the ut€rvlolation nlthe model

aSreement laiddown ln the Rulesof 2016andhasb*nhcludedbvthe
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r.spoident buiLderbaing in adoh,nantpostion as the same has heen

heLdrtrasimilarnateri.itsiudgementbvthe Hon'blesupremecourt

olrndr.,n.ivilappeal no. s73s 0r2019 titled as lxro 6roce A@,te.h

PeL Ltd- Vs- Abhxhek thanm & o8. dated 11.01.2021 .

e builder buyer agrcem.nt in the prerent

.?se lvar ex..uted on 12.03 ?020I e., after.omLns into force ofthe Ad

Aiv rncreasc in ,rer beyoid s% or the .dper area h not ru*ilied

kaepins Ln view dause 17 olthd modelasreenetrt laid down in thc

H ytrna RcalE$rte tR.gulanon and D elopmc )Ruls,2or7 rhs

the authoniy does not place rellance on the leter dated i6072o'?o

'gned 
by the .otrDlainant. Acordinslv rhe compLainant sha helirbl'

tomakcthepaymentfor Nreasc inareaupto 5%of carpetare'andfo'

any innerse beyond 5% ofthesuper area, the complainanLs 
'annot 

be

made hable to make Fyment.

F.l II Oelay Posselsion charge!

39 In tlE prssenr.omplain! the complainant i.t.nds to'ontinuewth th'

prole.t and E ssskr4 posesion of the suble't unlt and delav

Doseston.harses lhe buye/s agreemeit was exe.uted between tl'a

pa ies on 1203.2020 Ac.ording to.lause 71ol the agreement th'

promoier a$ured to handover pose$ron ol the said prensas/unt

along with ready aid .ompLete common arear with all spe'ifi'ations

ameijnes and ra.ilities of the proiecr rn place wthin a period or 43

moirhs f.om rhe date ofthh asreement sith atr extenson orothrr 1?

monthsandtheduedatc.odesouttobe 1203.2024 Therefore,rrom

the due dde t B unde6tood that there is no dehv i' the pr'scnt
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e of delay posesron.hars.s 6 madeout undc.

40 while tilins the Ftinon bcs,dcs dcLay.d posession .ha.ges of the

illoned unn .s per bu,lder buyer agreemait drted r203 2020, d,e

v )b,r \fP
untof Rs.4z,3e1/. p0mo h.tirthc

d eol $uanleolofierolposs.sionbyrhecompify rtwasahoaBreed

nc ddcd 13.062013 tPage 7,r or

.ompL.'in(lrhr!lhe.orprnyw.uld paya hxed rmount orRs.40 par stl

f36months w tha gra.epenod 01a

e w. lJuly 2021 0f pose*ron t trot ofrered

by luly 20211to the rppli.anttill

hc r$pondent has not .omphed wrh

thc t.rms and condloois ol the agreement

4t Th. A.t or 2016 deiies agEehent for $le' heans atr 3greanan

cntc.d Lnro between the prohots md oerlotte ls{tion 2iOl. An

asrtement lor saLeis delined as an r rngen'ent ente.ed bctw..n thc

lla.d.onsentofboth the pad es 
^i

d l,ab,lt,es or both the Pa{Les 'a
arks th. nan 01 new lontidu)

reLarionship bctuccn them Th* c

rutu.e asreemenc and ransactiotrr beNeenihem Thc diriere'tkLnds

of payhent plans wele in vo$e and legalwithin the manl4 of the

aqreement for sale. one of the lntdPral Darts of this agEment is rhe
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tiansadLon or3ssured rcturn Lnter se pad'es The'agreement for sale

artcr.omins ro force or this 
^d 

(r e, A.t or 2016) shrlr be i, rhr

pre$nbed rorm as pcrrules butthrAdor2016 does not rewr erhc

'igreenFDt' entcred berweetr pron,otcr and allotee pior to .om,ng

Hon'bLe Bonbay llish cotrn m rne

Neelbnal Realto6 suburbrtr Privatc Lrm ted,nd Anr vA unon tf
lndii & 06 ttt't Pturcn No 1737 or20L7) dedded on 06.r2 2017

s,n.! th. asreed.trt delines the buyer prorot.r r.lanonrhL! tl'aPror c

i ei be s3,d that the 4reement ror a$u.ed returns bctween nie

|nomotcra'drllotteeariscsoutof thesamrclationship lhereron t
.an be sard that th€ real e$ate resulatory ruthontv has .omplele

unsdnrion to deal uth asurcd .eturn .ases as the .otrtrdu3L

plationsh'p tise outoragrrtment rorsale onlyand beNeen the sm.
part€sisperrheprovismnsorse.tion 11(alGlotuheAdor2016 wh,di

prov,des thatthe promoterwouLd be responsible roraLlthe obL'3 
'otrs

ment ror salc .ll the axe.uhon or

.onvcy:,.e deed orthcunn in favolror th. alio ees Now,threeusues

wherher !uthority is w(hrn the iu sdicrion to varv it earlrer

$iid rcsarding asured rchrns due to .hanged facts aM

Whetherthe authoriry r.ompetent to rLlow asured returis to

theaLLotees n pre RER,4.ases aftertheA.tof 2016came into

whetherthcAd o12019 bar payment orasured returns to the

3llotteesrnpre RERA.ases
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42 whrle bkinC up the cases of Brhimjet & Anr. vs M/s ktutmark
ApartmenhPvt Ltd.{compt2intnot4l or20t3),ahdsh.Bharamslngh

& Anr. vs. venetain LDF proieds LLp, (comprarnr .o 175 or 2ots)
de.ided on 07.03.2013 and 27.11.2013 respectivety, ir w6 held by rhe

aurhoritythatitbasnoluilsdi.tionrodealwlthcasesorassuredrciurns

Though in those.as6, the issue ofassured rcturns was i.volved to be

paid by tb. bu der to an aloEee but at that t,me neliher rhe tuu tacts

were brouSht belore rhe authdrity nor it was arsued on beh.lf ot the

allotees that on the bash or onts.ctuat obtigations, rhe builder 6
oblisated to pay thar anou.! However, there E no barto takea difierent
view froh the earlier one lf ns la.E and la$ have been brou8ht berore

an adjudicatingauthority orthecourL Th...isa d€rhneof ,pmspectiue

ovelfulins" and whrch provides dlar the lav dectared by $e ourt
applies to lhe.a6 disin3 in fub.. ooly and ns applirabitity b the.ases

which have attalned Eulity is evsd h4au* rlte repeat would olheMke
work hardship ro thos. who h.d trusbd b its exEcne. A r€hEnca in

thh rcgard.an be made bthecaseof SaRa. Kunar&An.Vs Madan

LalAgarwal Appeal [civil) 10sB or2003 d{td€d on 06.02.2003 and

wherein the honibl€ apei cour ob.eped as mehtjoned above. So. ndw

the plearahed wjrh regdd to maintainabliryof thecomplalnr inrhe face

ore,rlierorderortheautho !,in notenabte.Th€authontyc.ntaksa

dlfleEnt view from ths earlier one on rhe bask or new fa.ts and taw a

the pronou..enents made by the apexcoud olthe ta.d. k is now well

serled pleposition oflaw thatwhen paymentota$ured rcrurns is par
and parcel orbuild.ibuy€.'sagreebeni[maybethere isa dauseinrhar

do.ument or by way ofaddendun, memora.dum oruldeEbidina or
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tcmsand.ondrionsortheallotmentofaunirl,thenthebullderistrabe

to pay that amount as a8reed upon.nd.anl bke a ptea that it is nor

salc defines the huilder buye. relarionship so, it.an be said thai the

d P , , b-waan,h"p.vlo.r dno" oreer "
otrror!hesan,crclanonshipaidunarkedbytheorgrnrtasreemeitror

srle rhereror?,r.rDbeeidthartheatrthortyhas.otrrpteG u.isdr.on
.ses as rhe conkadual .eLarionship

arBes our of thc agrcement for sale onty aid betueer the same

conradrE padies to agreen\enr tor sate tn thecrse,n han,l,rhe str
. on rr br\i or"onr'",.Jdt.brBror, r.. g

b.seen rhe pa ies. Proiee. ulban l.and an.l

rifri*ru.turc Linred & anr. v/s union oft.dia & 06 (writ petriotr

(c,viL)No a3 or201el decded on 0e.03201e, ir wasobseNed byrh.
Hon'bLe Apex court orthe tand that ..alloftees who had enrered in(o
' asured rerurn/.ohhired retuln! agrsenenb with rhese devetopers,

uheEby, upon paymeit or a subshnnal portion or the rotal srLe

conrderarion uprront ar ths tine or execuron or agreme,t thc

developer undedooktopaya cerain amou.t to aLlott.es on a ho hly

bars rrom rhe dateorexe.ulon otagpemenrlltthe date orhaidrig
overolposses,on td the alloftees n was rurther held that amounE

ratrad by devclopeE uMer asured rerurn $h.mes had rhe

developel,s annuaLrertrrns ii wh
'.ommirn'air.hrrsej underthehead'finan.ial.osts" Asa resuu,su.h

aLLorecs were heLd ro be tinan.bt credrorJ within rhe me.nLns or
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sedionS(Tlolthecode' indudrqitstreatnrentinbooksola"'trnho'

ihe promoter and for the purposes or in.ome tu. Thetr, in ihe lik*
Dronouncehent on this 3sp.d Ln case lavpee (ensiDgtoD Boul'vrrd

ApartmenBwcLrare Aso.iation and or vs NBcc llndia)Ltd andor

G4.o3 r0rl-scl MANU/ sc/0r06 20r1.the eme ueu was hrL'wed

as taken ernier in thecase olPLoneer Utuatr Land lnfra$rudure Ld &

Air with reg,rd to the allotses or rsured returns to b' ffnan'i'L

.reditoE wnhu thc meaiinc ofsedron s(71 orrhe code rhen 
'hr

.om,ng iito force the Ad ol2016 wef 010s2017, the bulder tr

" h' d 11'.. o''ng dn o_5 i g

proi.d rs par proviso to section 3t1l ofthe A.t or20l7 read wnh ruh

ztd) orth.Rures,2017 rheAdor20l6hasnoprovisiontorre wihng

or .ontrdual obligaoons betwee! ihe panies as held bv th' Hon hle

Bombry rlish coun in case Ne€lkamal Realtos Subutuad Privatc

LimtedandAnr v/s unionorlndia&0R, Gupra) asquoted earlrer so

rhe rcspondeit/bullder cant bke a plea that lhere was no 'oniiaroL
obl,eation to paythe amount ofa$ured rerurns to the allon" aner drc

Ad of2016.ame into for.e o! that a new aseene't is being exe'uted

qith regard to that lact $rhen there is an obligation of the promoter

rgaLn* an.llots. to pay th. amount ola$ured returis, then he 
'an 

t

wiggLe out from that situation by takingi pleaolthe enfo(ehentoIA't

or2016 BUDS Afr 2019oranvotherlaw.

43 Moreov.r, the devcloper tr 3l

thisdo.trlne,theviesEthd f anypcrsonhasmadeapmmiseiidtht

peron/promsoris bound to.omplvwith hE orhe' promise
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rhe noiey was taken by th. builder as depost in advance agaNt

allorment orLnmovable Dropetyand its pose$ionwas to be oflered

wnhLnicetuinpenod IIoweve.,invi€woltakinssaleconsideranoiby

$d.edaLn anount by way orasured

returns ror a .crtain period so,on

.h the.uthontY ror redressal or hB

snev.ices by wry or hl'ns a.ompLaint

k h notdisputed thatthe resFond

hid obbined resktration unde. the Act of ?016 for the proJect ii
que*ion. Howcvc., the pror.d rn whrh lhe advan.e has becn r..e'ved

by the developer hom the allonees k anonsoi's proi.d as per se.tiotr

rOl ordie A.t o12016 and, the *me Hould rallwithin the iuisd'.hon
or th. authonty for g,vi,€ the desired r.liarb the comphriant so, the

trmount oaid by the.ompLainant to the builder 6 a reeulated dcpos i
ac.eDkd by thelaterliom the former against the immovable propedy

to beuansre cd to theallolteelateron

0n,'. d" " o' or oo,trm.. h "\J'lrb'e,n'" o o "1o .,bm'.., r.
made by the.omplarnantrnd the relpondent, the autho.ty s seisned

thatthe'espondent tin.onhavention olthe provEionsortheA.t Th.

trgreenent exe.utedbeeccn thepanLes oD 12 03.2020, thepo$3sLon

r / .\ 'o P d"livq"o w.'.n r oJl/ren ' c "
hls.ase 6 PaYableon monthlYbars

forr'redaDrountorRs 423erl permonth,tillthedateof issuamaof

ofer olpo$e$on by ihe.ompany lt was aho agreed a(ordinsto the

left erorasLran.e datcd 13 06 2013 that the companywould pay a []ed

amountof Rs.40persq.ft pernonthafterthe.omplenonof 36moidx
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wth a era.c p.riod ot6 months from 01.0120rS ie we rJuly 2021 {lt
possesion 6 not ollered byluly 202r)to the appltant till the time or

orer otpo$esion subEcttd tinely paymen!

47. Hence, the authority dirds the respondent/promoler to payasured

rerurnorRs 42,391/.permonth tillthedateorval,dofferorposes'on

plus tuo months alier obtainins o.cup ion ce ificate or the date or

adualhand'nsoverorposesLon,whthev.'i:eanler hythecomp,ny

3ndwouldpayafixedrmountorRs.a0persq rt permo,thwerluly

f ofler orposernon subiect to timeLy

6. Dir€crlons of theauthority

43 Hen.e, the Authonty hereby pass ihis oder.nd ssue therollosins

dtre.tions undo sdion 37 of the A.t to ensur .ompliance or

oblisations can upon the pronoretsasp{the lunctions enru$ed to

the Authoaty under se.bon 34(! ortheador?0r6:

The respondent E direfrsd to pay the iiiea( oi amount oI

isured rctum on monrhlybnrs as per tems and.ond ions

lorrixedamountolRs.42,39l/ per month till the daie ofual'd

oflE olpo$esiotr plus tuo months aft dr dbtainLnB occupation

.cdilicate or the drte or a.tual handing over or posesion

wl,thever is canier Funhei the.on,pany would pay a lired

amouDtof Rs 40persq fr permonthaltertheconplelonor36

nonths wth a sra.c period ol6 n
wer luly 20?1 ro

pose$roi rubied to timeLy paymen.,
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ii. The rsspondentr 3rso dte.red !o piy theoubtandinsa..ru.d

a$u.cd rctlrn amount rilL dde ar rhe agreed rare wtrhLn 90

days trom the date oI order rrrer adru$henr orodnrndins

dues, Ll any ton fairing which rhat

ren@3 75%p.a nnrhedare

n, rhe respoidenr sh.rr not .hars. anlthing rrom the

49 ComplaN{rtrdsdrposadot

(A\huksaltkanl
M,m[€

tholiy,cUrUgr]m


