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1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development] Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

A
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provisions of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se

Project and unit related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over of the possession,

delay period, if any, have been detailed in the following tabular form:

5. M. | Particulars

1. Name of the project

g A

F ,1' Sector- 108, Gurgaon [Phase-1)

2 Nature of project

3. RERA
registered

Validity status

Validity status

Name of licensee

Licensed area

5. Unit no.

GUR ' ﬁ)‘ﬁ%ﬁﬁpmﬂﬂ

b. Unit area admeasuring

568.03 sq. ft
|as alleged b}r the complainant]

" Application dated

05.02.2019 but not signed
(As per page no. 35 of the complaint)

B. Allotment dated

NA

&+
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9. Total sale consideration Rs. 19,93,065/-
(As alleged by the complainant in the facts)
Rs. 20,12,996/-
(As alleged by the respondent in the reply)
10. | Amount paid by the | Rs. 99.653/-
complainant [as alleged by complainant at page 35 of
complaint]
1L Possession clause NA
12, | Possession clause as per,l 1U
Affordable H Poli
El]"‘ljﬂ nos Howpog E]L:? All such projects shall be required to be
‘necessarily completed within 4 years from the
~ | date of approval of building plans or grant of
"environmental clearance, whichever is later.
“This date shall be referred to as the "date of
| commencement of project” for the purpose of
the policy.
13, | Bullding plana hﬂﬁyﬁ-?ﬂ]lé
lﬁifper'prq;mdmaltsl
T
14. | Environment cl 4
/
15. | Due date of possession . -iﬁ.ﬁﬂ‘ﬂ'ﬂﬂ
, . |[calculated @s /4 years from date of
. | environmental clearance i.e, 20.08.2019 as the
L 5?:5‘51':‘ e,
- e em e
16. | ODccupation cert:l%cﬁl' J | X ..hjl:h-oh’}.ﬂfmé' i
17. | Offer of possession Not offered
18. | Surrender 29.09.2020,19.07.2021

|pg. 36 and 37 of complaint]

B. Facts of the complaint

3.

The complainant has made the following submissions in the complaint: -
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a. ‘That the complainant was on the lookout to purchase a unit in the year

Complaint No. 3856 of Eﬂll_l

2018; For this purpose, the complainant researched on the internet
about properties and here he came to knew about the respondent’s
project named Kavyam Affordable Housing', situated in Sector-109,
Dwarka Expressway, Haryana, Tehsil & District Gurugram and being
interested in the same the complainant researched about the above
named project and was contacted by an executive of the respondent’s
company for the booking of a, I.,II!,‘[;ln-thE project.

b. That the complainant bnukeﬂ ﬁrﬁﬁ'tt bearing no.813 which was a 2BHK
situated in TD' tower mghd' h per ‘B.i:ea of 568.03 sq. ft, in the above
mentioned project thh‘r‘fx"gpenQén_p up 15.02.2019, the complainant
paid an amount ¢ ﬁ 99 653 uﬁe:thehue rm. 001639 drawn on Axis
Bank. The total sale consideration was for Rs. 19,93,065/-which
included the ba %#Ies price, prefermtuql focation charges, parking
charges and oth &latgﬁ exclusive of servige tax.

c. That the cumplainqi'li;.- nnder 1fgrm"£fstress due to COVID-19
pandemic lockdown bec : ﬂe :rfﬂhifl‘l., he was not able to gather the
necessary funds? aymaft fthe said unit due to which he sent

7.21 cﬁn‘tﬂlaﬁnn of the said unit. No

response was {‘Th bjrl?q wslmntff&nt so the complainant sent a

handwritten letter dated 29.09. 21]2[} to the respondent's registered

an e-mail dated

address but no response towards the cancellation was received.

d. That no response to the previous mail and letter was given by the
respondent, the complainant sent a legal notice vide registered post-
dated 19.07.2021 to the respondent for the cancellation of the unit and
refund of the booking amount. That it is imperative to mention that the

complainant yet again sent an e-mail dater 03.09.2021 for which he
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never received any reply whatsoever. The respondent has not fulfilled
its committed liability as on date.

e, That the unit was booked as per the conditions laid down in the
application form and it is the right of the allottee to cancel the booking
of the said unit if he wishes to. According to clause 22 ¢ of the application
form, the allottee has the right to cancel his booking and the respondent
i liable to refund back the booking amount paid to him.

Relief sought by the :nmplainan&I

The complainant has sought fuﬂuwﬁﬁﬁaﬁf[s]

a. Direct the respondent to refund ‘the entire amount paid by the
complainant along nyrthtﬁe jntqrast.

ot to cum‘pﬂﬁsﬂﬂ the c‘nﬁiplmnant for mental and

% f the cumplgiﬁant and his family.

On the date of heari -'ﬁ‘_:e authority explained to the respondent/ promoter

about the contraven

b. Direct the respo

physical harass

s as é]leged to have been-committed in relation to
section 11(4) (a) of the t_ﬂt m‘plead g:tulqr or not to plead guilty.
Reply by the respumient. ‘?? REGY )
The respondent has gpntested the co : laint-on the following grounds:

S}f -ls’z‘hel'tlg-..-,?ﬁi'iﬁeéi and filed by 5h. Satish Kumar
who is the auth{‘:ed :ep;e.ﬁqtaﬂw of the respondent ie, Agrante
Realty which is a duly incnrpurated mmpan}r Sh. Satish Kumar is duly

authorized vide board resolution dated 12.09.2022.

a. That the present ref

b, ThatM/s Agrante Reality Limited arrayed as the respondent and it states
on record that the all the averments, facts, documents and all supporting
evidence, if any filed along with the present complaint are denied in toto
by the respondent unless specifically admitted herein and nothing

herein shall be deemed to be admitted for the want of specific traverse.
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It is submitted that the complainant has malafidely filed the present

complaint with the objective to arm twist the respondent and to treat
the complainant above law neglecting the applicable rules and policy. It
is submitted that the complainant has concealed vital material facts and
circumstances for misleading this Hon'ble Authority,

. Thatan affordable housing project i.e., "KAVVYAM" (“Project”) under the
Pradhan Mantri Awas Yojna is being constructed with full vigour and
without any delay at Sectar 108, Village Dharampur, Gurugram,
Haryana. The respondent haﬁ ﬁﬁ:ﬁeﬂﬁﬁﬂn to state on record that the
said project is duly registered with Hon'ble Real Estate Authority
Haryana having RER&rregrﬁr,[aﬂﬁnpuﬁchBFfHARERA;GGwzﬂlB;zE
and is being co t]*!jr régﬂnﬁ&ﬂ.,fﬂs "per its applicable rules and
compliances. Fu <‘} it is relevant ta appl:ises this Hon'ble Authority
that the project B;l:ng built under the guidelines of affordable housing
policy as amendWil date issued by Director Town and Country
Planning [Eﬂvernmq@ pﬁﬂar}anﬂ] m]d li:l"n.:s the respondent as well the

- "l.--
allottee are bound by it. 'q'-r E REGVY

It is submitted Et,ghe qumplqin@thad applied in the said project of
e application for allatment dated 05.02.2019 having
application no. 3 #fprhn'gking of az BH‘K Type 3 property for a total

the respondent

sale consideration of IﬁR 20,12 995;" That the complainant paid a sum
of Rs. 99,653 /-as the booking amount. Accordingly, the Complainant was
successful in the draw of lots held for the units in the project on
24.06.2019 and the complainant was allotted the unit bearing no. 813,
TD tower.

It is not out of place to mention that the respondent is mandated under

the affordable housing policy to deliver the possession of the units
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within the strict timelines. Itis pertinent to mention here that the project

is being constructed as per the planned timelines and the respondent
will deliver the project within the stipulated period. It is further
submitted that the complainant herein is a defaulter who seems to be a
speculative investor who subsequently changed his mind from investing
further in the project and has cooked up a false story of being financially
impacted by COVID-19 lockdown. It is submitted that the complainant is
serving in Delhi Police and hmug‘ggwemment servant was recipient of
his salary income even dur‘mgﬂ‘é‘ lackdown period. The complainant
had admittedly [‘E'quE.EtEd_ the ra&pmd&nt for surrender of his unit on
29.09.2020 on whi n, letter for swrender was
submitted with ﬁﬂ:ﬁ:ﬁqﬁt&ﬂbﬁﬁ ':’H;Fl ‘all documents required in
consonance with ﬁnhry guidelmas. The 3311:! letter is already filed by
the complainant § E with the complaint at page no. 36. It is pertinent
to mention that Qﬁid 1atter' wﬂs sub:?itteﬂ after a lapse of more than
one year from the aa\'i;ex‘nﬁxtm m-gf'cé_méht l}f the project that is August,
2019, It is stated that ﬁlEd%fEthm‘kﬂm{l as the commencement date
of the projectist e of Envll:gnmanml ¢learance of the project as per
the affordable h EE A
g. It is submitted @t thei %mlﬁ ﬁ? surﬁefdm of flats determines the
percentage of statutnry deductmns leviable on the booking amount
before refund is processed as per the Affordable Housing policy
guidelines as amended till date. The table for the purposes of calculation
of the statutory deductions as per the above amendment is reproduced
in verbatim for the ready reference of the Hon'ble Authority:

N
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‘In clause no.5 (Allotment Rates: Allotment & Eligibility Criteria),
of the Annexure-A of notification dated 19t August, 2013: -

a. In clause 5(iii}h of policy dated 19.08.201 3, the words "In case of
surrender of flat by any successful applicant, an amount of Rs

25,000/~ may be deducted by the colonizer”, shall be substituted as
under; -

"On surrender of flat by any successful allottee, the amount that can be

forfeited by the colonizer m qg@tta-:r to Rs. 25000/~ shall not exceed
the following: - 5;“’"

Sr. _,ﬁrtf ilars Amount to
No, A %ﬂfﬂ“ LA be
S AT . forfeited
(aa) M Incaseofsurren 0 Nil:
< | of flat before |
> commengement
h | ~ of projeck
(bb) '-,L _ p:pI year from 1% of the
\ | ﬂgedﬂtﬂg" Y A cost of
e /7,
(ce) N 2% of the
cost of
flat;
5% of the
cost of
Nat;

Note: the cost of the ﬂar shall be the total cost as per the rate fixed by
the Department in the policy as amended from time to time.”

Itis submitted that the respondent has always been ready and willing to
refund the money of the complainant as per the above table. Therefore,
in addition to deduction of ¥ 25,250/- as per the affordable housing
policy in case of surrender /cancellation/termination an amount

equivalent to 3% of the total cost of the flat falling under the column (cc)
Page 8 of 14
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as the surrender was made after lapse of more than one year, shall be

Complaint No. 3856 of Eﬁﬂ

deducted from the amounts paid by the complainant. It is submitted that
the amount computed after statutory deductions is Rs. 14,013/ which
the respondent is ready to pay to the complainant.

l.  That the above calculation is in the knowledge of the complainant as he
was made aware of the same by the respondent, however, he withheld
this from this Hon'ble Autherity. The complainant thus by way of
concealing material facts has, mﬁgn;presented this Hon'ble Forum and
got notice issued against ﬁm}f espondent. It is submitted that the
complainant has not apprﬂachﬂﬁf‘ this Hon'ble Authority with clean
hands and thus the ,;pumw iai%hi& to be dismissed on this short

ground alone. fwet =y

Copies of all the rels nt dnr:uments Imvg heea filed and placed on the
record, Their aul:hef{l:?ﬁty is fot in dispute. Hence, the complaint can be

decided on the basis fiﬂie«s& ?nnﬂsputed dqcunmnts and submission made

by the parties. % .

Jurisdiction of the ﬂllthﬂﬂﬂ?" : 3\ ‘::'

The application of s;mndgni rdmg rejection of complaint on
ground of j1.;ris||ih‘:l:l:::1e ndz‘.h'ejp 'Ihﬂ: authority observes that it has
territorial as well am*u"hp:t @;teriuﬂsdtcﬁan to adjudicate the present
complaint for the reasons given below.

E. I. Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
olfices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, this
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authority has complete territorial jurisdiction to deal with the present

complaint.

E. I, Subject matter jurisdiction
10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:
Section 11

(4) The promoter shall- &S P-rr

(a) be responsible for aﬂ’q’.-& rﬂpans!bﬁ.rn‘ex and functions
under the provisions of this Act ar the rules and regulations made
thereunder or to the ﬂﬂajmﬂi‘ mpe.-.the agreement for sale, or to the
association of allottees, ﬂ.PIhE case lmur be, till the conveyance of all the

gpartments, plots Ear buildi ay be, to the allottees, or the
COMmon aregs’ m?w afdlgtﬂﬁ‘ﬂrtﬂu mmpgrentqumnrrt}*
as the case m

Section 34-F s n_f Hla' Jutﬂ_ﬂﬂﬁ"

34{f) of the Aﬁt_'gmvrdes to ensire compliance of the obligations cast
upon the pr the ilottees and the real estate agents under this

Act and the ru dregﬁint{pns ‘made thereunder.
11. So, in view of the pruwsiuns of the Act quoted above, the authority has

complete jurisdiction to decide the ::F‘mpiaint regarding non-compliance of
obligations by the pmmuterhlea;.dng asldE compensation which is to be
decided by the ad}udin:a'dng nfﬁc.:er if pursued by the complainants at a later
stage.

12, Further, the au muﬁr}%m hthHri*prﬁceedmg with the complaint and to
grant a relief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s Sana
Realtors Private Limited & other Vs Union of India & others SLP (Civil)
No. 13005 of 2020 decided on 12.05.2022wherein it has been laid down as

under:
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"86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls aut is
that although the Act indicates the distinct expressions like ‘refund)

interest’, ‘penalty’ and ‘compensation’ a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount, and
interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, whert {t comes to a question of
seeking the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer exclusively has the
power to determine, keeping,jrrﬁg-{ collective reading of Section 71
read with Section 72 of thedcr {fthe odfudication under Sections 12, 14,

18 and 19 other than comp ‘as envisnged, if extended to the
adjudicating officer as prayed thdf. Fn our view, may intend to expand the

amdbit and scope of the pawers, qnd‘ jhn:'cwns of the adjudicating officer
under Section 71 ang :hnmuuy h{@wm themandate of the Act 2016."

13. Hence, in view of the &'ﬂpnugmnﬁt of the Hon'ble Supreme
Court in the cases Fned ahﬂve the' autﬂnrﬂy has the jurisdiction to

entertain a cumpiaint Sﬂeking refund of the amount and interest on the

refund amount.

| Aﬁ

ught b thpcqm 1:lilrél;ul:.

F.I Direct the responde (}thf ﬂﬂli'@"ﬂ[&fenﬁre amount paid by the
complainant along with the Inhtﬁ -

14. The complainant is il%e %1 ﬁlﬂ"p?ﬁﬂ "Kav_',ram an affordable group
housing colony develnped by the res p;undent The complainants were allotted
the unit in the prnjechiﬁﬁ' th@é‘.lﬂénﬂélfﬂd the unit before the ex piry of due
date,

Findings on the reli

15. Itis pertinent to mention clause 5{iii)(h) of Affordable Housing Policy, 2013

as amended by Notification dated 05.07.2019 which states as under:

On surrender of flat by any successful allottee, the amount that can be forfeited
by the colonizer in addition to Rs. 25,000/- shall not exceed the following: -

;‘Sr. - Particulars Amount to be

i No. forfeited
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(aa) In case of surrender of flat before Nil: I

commencement of project

|' (bb) Upto 1 year from the date of 1% of the cost of '

| commencement of the project flat;

|

| {ce) Upto 2 years from the date of 3% of the cost of |
commencement of the project flat;

(dd) after 2 years from the date of | 5% of the cost of |
commencement of the project flat; |

Note: The cost of the flat shall be the total cost as per the rate fixed by the

Department in the policy as ame i n time to time.

Since the surrender of the u ﬁ ﬂ)e complainant was done after

commencement of construction; the rﬁpnmient is entitled to forfeit amount

in accordance with amended's ‘The date of commencement of

I' ‘,lh\nman the date of approval of
it,o :nvlrnnmenm} clearance, whichever is later. In the

project has been u';u'a ( er‘ n 2] |
building plan or gra
instant case, the da:'_ grant of environment clearance ie., 20.08.2019 is
later and hence, the same wﬂﬁld be mnmdqred asdate of commencement of

project. *{\ | V‘.

Accordingly, the details of thanﬁnnmba-rérﬁmded as per the policy s as

under:

~ Complaint no. l:iﬂkm:u of amount in addition

(uagm:ﬂ@v . t0%25,000/-
L J J1% -"

CR/3856/2021 29.09.2020 | Respondent is entitled to forfeit 3% of |
the flat cost in addition to Rs. 25,000 |
as mandated by the Policy of 2013 as

the request for surrender is after 1

year from the date of commencement

of project. *

4
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* Note: The amount to be forfeited is wrongly mentioned in the proceeding af the day dated
10.01.2023 as 1% which is being corrected in this order gs mentioned above.

Thus, the respondent is entitled to forfeit the aforementioned amount and
return the balance amount to the complainant along with interest at the rate
10.75% [the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%)] as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of surrender
till the date of actualization w:.thln?th& ﬂmelmes provided in rule 16 of the
Haryana Rules 2017 (ibid). o p,-r ,J 3
F. 1l. Direct the respondent tu-cumpe‘ﬁsﬂ'!’e the complainant for mental and
physical harassment of the Enm,plnlmt and his family,
The complainant in ﬂﬁﬁur&aﬁd&ﬁh’keeﬁmmhef w.r.t compensation.
Hon'ble Supreme Euﬁbqﬁ' India, in casetitled as M/s Newtech Promoters
and Developers Pvt. Ltd. V/s State of UP &Ors. (Civil appeal nos. 67456749
of 2021, decided on Igi‘:ﬂ ﬂ] hafhelt;l that an allottee is entitled to claim
bn‘ﬁﬁlz 14, 18 '.iqt! section 19 which is to be
decided by the adjudicating gﬂ’lcerﬂiper section 71 and the gquantum of
compensation shall be- djudged by the adjudicating officer having due
regard to the factors Eitluﬁ'ﬁ:l in section 72. Therefore, the complainants
are advised to apprua& the q,ﬂ]ud{acmng officer for seeking the relief of
compensation.

Directions of the authority

compensation under

Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
casted upon the promoter as per the functions entrusted to the authority
under section 34(f) of the Act:
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i. The respondent is directed to return the amount of Rs. 99,653/- as

Complaint No. 3656 of 2021

deposited by the complainant after forfeiture of the amount as per
policy, 2013 as mentioned in table annexed to para 17 of this order
along with interest on the balance amount at the rate 10.75% [the State
Bank of India highest marginal cost of lending rate (MCLR) applicable
as on date +2%)] as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of surrender
till the date of actualization.

il. A period of 90 days is given ti ':_'L respondent to comply with the

e “4nd ‘failing which legal consequences
would follow. L

21. The complaint stand “r.ﬂpas.ed.-U:E.Tﬂlﬂ"cefﬁﬁﬂd:cupies of this order be
placed on the case fi

22. Files be consigned trg,r d ]-

w i Lo

Gl

E REGU
(Sanjee r ra) Sl (Ashok wan)
ember 11 } g I* Member

Haryana Reg Estate Begulam:'f Authority, Gurugram
' Dated: 26,09.2023
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