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BEFORE THE HARY NA REAL ESTATE REGULATORY
AUTH

1. Anchal Garg
2. Sunil Goyal

Both R/O:- House no. 1301,
Gurugram Haryana at
83, Emaar Palm Hills, Sector

RITY, GURUGMM
Order reserved on: 26,07.2023
Date of pronouncemenlt 04.10.2023
oforder:

round floor, Sector-31,
Flat no. 702,Tower No.Flat no. 7j2,Tower N<

7, Gurugram Ilaryana

Almond Infrabuild Pri

Address: - Having
Nehru Place, New i-]10

CORAM:
Shri Ashok Sangwan 'r- ,ii

Ms. Yamini

Complainants

Respondent

Member

:

Advocate for the respondent

ORDER

ted 07.06.2022 has been filed by the

complainants u on 31 of the Real Estate (Regulation and

Development) Act, 201.6 in short, the Act) read with Itule 28 of the

Haryana Real Estate ( lation and Development) Rules, 20L7 (in

short, the Rules) for vio

is inter alia prescribed

n of section 1,1[+)[a) of the ,Act wherein it

t the promoter shall be responsible for all

and functions under the provision of the

Complaint no.24.94 of 2022

obligations, responsibili
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The present compJaint
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Act or the rules and reg

per the agreement for sr

A. Project and unit relate

2. The particulars of the

amount paid by the con

possession, delay perio

tabular form:

I Complaint no. 2
Ir_

lations made there under or to

le executed inter se.

I details

roject, the details of sale con

plainants, date of proposed ha

, if any, have been detailed ir

S. N. Particulars Details

1.

2. Nature of project Group housing proJect

3. DTPC License ho,
tlr:

0 of 200'7 dared 0Z.1.LZ

'4L.Ll.2019
-_-_-"i-------ll_

Licensed area 9.7 68 acres
---n=*:

Name of licensee .;'tn''?
t'

.i .ajKiran&2others

4. RERA registered/
registered

t ;tered vide registrati
dated I0.0B.2OLT

Validity status t0.08.2023

5. Application dated 27.08.201,3

[As per pager:o.r, of comp

4O6Lon 6th noo. of to*..i,
[As per page no.22 of compl

6. Unit no.

494 of 20Zz

the allottees as

on sideration, the

handing over the

irr the following

L09, Gurgaon

(,n no. 41, of

Page 2 of 26
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Name of the project
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1750 sq. ft. [Super area]

[As per page no. ].8 of cornplaintl

1,7.12.2013

[As per page no. Z0 of conrplaint]

20.09.2014

[As per page no. 54 of conrplaint]

I buyer's agreement was mis-
new buyer's ollreement was
inter-se parties.

Construction linked payment plan

[As per page no. BT of conLplaint]

Rs. '1.,42,68,750 /-
[As per payment plan annexed as
schedule I'V on page no. 87 of complaintl

Rs. '1,,49,721,563 /-
[As alleged by the complainant on page
no. 06 of complaintl

Clause 6,2 of 2nd agreement

'Thd Developer endeavour to complete the
construction of the aportment within 1Z

agrqe,rqqnt _ ,(cQmple,tion, _@), The
company will send possessio n notice and
offer possessio n of the Apartment to the
applicant os and when the compony

Complaint no.',1,494 of Z0Z2

Unit area admeasu

Date of apartment
agreement

Date of Dupli
apartment b
agreement

Payment plan

Total sale considerat

Amount paid
complainant

Possession clause

Page 3 of26
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-----
I Complaint no. I
I
I

n

receives t:he occupation

Y::!':::1,'horitv
20.03.2018

[Calculated from the da
i.e.,20.09.201,41

1,4 Due date of possessi

15 Occupation certificat 09.08.2019

[As per page no. 40 of rep

1,6. Offer of possession

17. Emails dated
possession

seeki

ol' I

rg

e

02.1.2.2020, L0.01..2021,
L7 .01..2022t & L7 .0 1,.2022

iAs per paEle no.126-130 o

18. Respondent

emails

complainant

reply
oft

:o

re

)2.02.2022

As per page no. L25 ofcon

Facts of the complaint

The complainants made th

i. That the respondent i

construction of Rel

commencement of th

same to prospectiv

commenced a project

Gurugram.

: following submissions in the

; a reputed developer and in tl
idential & Commercial uni
r project the respondent intenr

r buyers. Whereas the res

namely "ATS I'OURMALINE,, :

21494 of Z02Z

:ertificate from

ate, of agreement

rnplaintl

08.04.202t,

f complaint)

rplaint)

:he :omplaint:

n the business of

unil:s and after

:encled to sell the

reslrondent has

E" at Sector 109,

Iyl

3

Page4 of26
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ii. That the res

respondents are

"TOURMALINE" At

going to dev

3BHK/4BHr(/sBH

pamphlets, induce

complainants has s

said project of the

iii. That complainan

respondent's proj

advertisement and

book/purchase an a

area of 17S0 sq. ft.

Sale Consideration

on 13.05.2013 and th

executed between

the same was mispla

buyer agreement

iv. That as per terms

respondents were su

of 42 months date fi

respectfully subrnit

sum of Rs. L,49,72,56

that as per the clau

handover the possess

despite repeated requ

Complaint no.1t494 of 2022

ndent had advertised and represented that
having well known p:oject namely

Sector 109, Gurugram where, respondent is
p Flats under the categories of
PENTA HOUSE. That on trusring upon
ent and advertisement of the respondent,
wn their willingness to purchrrse a FIat in the

spondent.

aftei r,going through the inducement of
wherein the respondent has given huge

ers on the project shown their willingness to
rtment bearing no. 4061, measuring super

e. L62.58 sq. mtrs) on 6rh floc,r, Tower 4, at
Rs. 1,,42,68,750/. The said flat was booked

reafter the Firrst Buyer,s Agreement was also
mplainants and responde nt1.i,.1,2.2019 and

and]aftf 'on 
the second anrl final builder

on 20.09.20L4.

nd conditions of the Buyer,s Agreement,

osed tb ihahdover the Flat wjthin a period
m the date of Buyer,s agret:ment. It is
.that the complainants have made a total

/- till date. That it is respectfu ly submitted
no. 6.2 of BBA the responderLt is Iiable to
n of the flat on or before L9.t)1.2g18. But

st of complainants, the respondent neither

Page 5 of26
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V.

delivered physical

date. That after co

was supposed t
completion of the

failed to give th
respectfully submi

possession till dat

That the complain

when such dema

09.08.20L9 the res

possession wher#

15,90,653/- and ins

vi.

of 21, days i.e 30.

respondent .statod

respondent will ha
- 

,l

full furnished withi:

That the complaina

respondent and co

the flat as soon as

letter 09.08.2019

furnished apartme

possession intimati

is still not in conditi

That from Novemb

members visit rega

handing over the fla

vii.

Complaint no.',2494 of 2022

possession of the flat nor complete the flat till
pletion period the possession :f the apartment
be delivered to complaina nt, but despite

ime it is observed that respondent miserably
possession of the flat till late. It is also

d that the flat is still not in a condition to take

ts pai.d, e.amount from time to time as and

s ffi{e..'r,Fised by respondent. That on
ondent very kJndly issued a Ietter of offer of
the respondent demanded a sum of Rs.

ructed to clear the outstanding within a period

.20L9. In the said offer of possession the

hat on receipt of the entirt: payment the

over the possession of the zrpartment with
a period of 90 days.

ts cleared all'the dues as dernanded by the

ainants also requested to furnish and ready

ssible. fhat according to offet: of possession

ndent were supposed to handover the full
within 90 days, but till dal:e no physical

given by the respondent even the apartment

to take possession.

20L9 the cornplainants along with family

ing to complete the furnishing work and

but on each and every visit the respondent

Page 6 of26
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continuously gave

and the possessio

when the complai

note that no work

was in the same co

complainant sent

telephonic calls,

handing over the

30.08.2019, 05.0

08.04.2021, t7.0L.

confirmed any

apartment. The

hardships owing

distress with requ

However there had

physical possession

viii. That complainan

respondent, on the

have cheated comp

beginning as respo

complainant by

commitment whi

beginning. It is v
executed all the

documents and

commitment.

Complaint no.',2494 of 2OZ2

answer that the finishing rvork is going on

f the flat would be delivered vr:ry shortly. That

nt visited the flat personally a nd astonished to

as been done by the responclent and the flat
dition as before. That from Nor,,embe r 2019 the

various reminders by mail in addition to

essages to complete the finis;hing work and

possession of the flat, vider Emails dated

2019, 20.L0.2020, 02.1,2.202,,0, 10.01,.2021,

022, Q['i02..2022 but the respondent has not

firrh date for physical possession of the

mplainant had communir:ated financial

Bank EMIs leading to mental and financial

to handover flat possessi tn on priority.

n no updatel till date on the confirm date of

ner

pa

f the flat.

had paid tlhe hard-earnecl money with
romise and inclucement. That the respondent

nant with malafide intentionr; from the very

dent took the money from the pockets of the

.y of misrepresentation, inrlucement and

were totally false and fake from the very

surprising that responde,tts have duly

ry documents but after cornpletion of the

ents respondent have not tronoured their

PageT of26
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ix. That complainants a

well as made var:

requested to com

physical possessio

have not comple

the possession of

respondents have

the very beginning

money of complai

possession and

complainantsare n

proceed further.

x. That at the time of b

L,42,68,750l-, and

L,49,72,563/- to th

C.

4.

payments the

possession of the fl

the above facts an

from the date of

cheating and fraud

the precious amoun

The complainants are

The complainants have

Complaint no.',2494 of Z0ZZ

ong with family members visited respondent as

s telephonic talks and through emails also

lete the work of the flat and handover the

of the flat but respondents are adamant and

the furnishing work and have not handed over

flat till date. From the above,it revealed that
eated qnd defrauded the cornplainants from

o till date and wants to misuse the hard earned

ants. That due to delay in h;rnding over the

ting ,al,*d fraud committed by respondent,

more interested to show their willingness to

king of the flat the sale cost indicated was Rs.

complainants total paid a sum of Rs.

respondents and after compJetion of all the

ndenq tailed to handover the peaceful

t to the complainants till date. That in view of

circumstances of the case, it is evident that

ng till today respondent is plrrying a game of

ith applidants/complainants in order to grab

of applicants/complai nants.

reking the following relieft

ught the relief(s):

Page 8 of26
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ti) Direct the Respon

the amount alread

from 1-9.03.2018 ti

D. Reply filed by the res

5. The respondent had

The present compl

this forum and is Ii

in question was

respondent prior

provisions Iaid d
retrospectivellz;i, .

lt. That the complain

agreement contai

dispute resolution

event of any disp

is reproduced for th
"All or ony di,
and conditions of ,

and validity of the
and obligations
mutual discussion
same shall be
proceedings shall
Act, 1996 ond
thereto by a sole a
by the Porties or i,

be appointed by th
be final and bindi,

That the complainan

i.

iii.

hands and has inten

Page9 of26
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Complaint no.',2494 of Z0ZZ

nt[s) to pay interest @ 1,0.2596 per annum on
paid by the complainant i.e., Rs. I,4g,72,563/_

I actual handover of the physical possession.

dent

ted the complaint on the fol towing grounds:

int is neither rnaintainable no: tenable before
ble to be out rightly dismissed, The agreement

ecuted between the complainant and the
the enactment of RERA, ZOL6 and the

n in the said Act cannot be enforced

is not maintainable for the reason that the
an arbitration clause which refers to the

echanism to be adopted by th e parties in the

is,Clause 2L of the buyer,s agreement which
ready reference of this Hon,ble Forum:_

that may arise with respect to the GilnS
is Agreement, including the interpretation
rovisions hereof and the respeciive rights
the parti4s shall be first settled thriugh

amicable settlemenl failing which ihe
through arbitration. The arbitrztion

under the Arbitration and Concili,ztion
stotutory amendments/ modificotion

itrator who shall be mutually appotnted
nable to be mutualty appointed, then to

Court. The decision of the Arbitrator shall
on the parties."
has not approached this For rm with clean

nally suppressed and conceale d the material
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facts in the prese

filed by him malici

a sheer abuse ofth
iv. That the respond

immense goodwill

persons and has al.

customers includin

its associate com

prestigious proj

Village, ATS parad

Hamlet, ATS pristin

projects large nu

possession and eve

formed which are

the respective"pr.oj

v. Thar ttre complhd

namely, 'ATS Tou

allotment of a resid

and conditions of th

complaint. It is sub

complainant, unit no.

the complainant by t
vi. That the Buyer,s

pertinent to mention

Development) Act,20

entered into betwe

Page 10 of26

/

Complaint no. jl,494 of Z0ZZ

t complaint. The present complaint has been
s with an ulterior motive and it is nothing but

process of law.

t is a reputed real estate derveloper having
comprise of law abiding an C peace loving

Lys believed in rendering best services to its
the complainant. The respondent alongwith
tnies have developed and placed several
suchr as,ATS Greens-I, ATS Greens_ll, ATS

, ATS Advantage phase-l & phrrse_ll, ATS One

ATS Prelud.lA ATS Dolce and in mosr of these
er of allottees have already been taken
Resident Vt/erlfare Associatic,ns have been

ATS Prelud.lA ATS Dolce and in mosr of these
ler of allottees have already been taken
r Resident Vt/erlfare Associatic,ns have been
ing care of day to day needs of :he ailottees of
:S.

I

f, after checlping the veracity of the project
Iine', Sector'109, Gurugram hrld applied for
tial unit rna 

{S.ued 
to be bounrl by rhe rerms

rloocuments ,e:<ecuted by the parties to the
itted that bdrsed on the applrcation of the
4061-, Floor 6rl, Tower no.4 was allotted to
: respondent,

:ement was executed on 20 09.2014" It is

rerein that the Real Estate (Regulation and
6 was not in force when the Agreement was
the complainant and the resltondent. The



ffiHARERA
#- cl.tnt.lcRAM

provisions of the

201.6 thus cannot

submitted that th

executed buyer's

reading and unde,

therein to their fu

between the parti

parties thereto are

said contract whic

complaint prefe

and illusory.

That it is wrong tha

1.,42,68,750/-. It is
unit No.4061 ir:

well educated pe

out of his freewiil

veri$ring the te

pertaining to ttre all

against the terms o

raised by the co

had made the b
veriSring the te
complainant had sa

and limitation in the

applied vide appl

vii.

complainant had al

Page 11 of26
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Complaint ns.2494 of 20ZZ

eal Estate (Regulation and Dt:velopmentJ Act,

be enforced retrospectively. Jt is respectfully

complainants have consciouslJ, 2n4 voluntarily
greement dated 20th Septenrber Z0l4 after
tanding the terms and conditions incorporated

satisfaction. Once a contract is duly executed

, then the entire rights and oitligations of the
hglly.,sneapsulated in and determined by the

rem#qs,p$ding on the parties thereto. The

Fy theromplainants is fallacious, unfounded

the total sale consideration of the unit was Rs.

Lot denied that the complainant was allotted

r no. 4. It is submitted that the complainant is
who had made booking with the respondent

and only after reading, undrlrstanding and

and conditions stipulated in the documents

tment including the agreemen [. No objections

the documents including the agreement were

inant with the respondent. The complainant

ing only after reading, underrstanding and

and conditions stipulated therein. The

isfied himself about the right, title, location

roject of the respondent and had accordingly

tion dated 27.08.2013. I\rloreover, the

inspected and had satisfied himself with the
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facts, ownership

land, sanctioned

constructions of

respects. The com

respondent that

knowledge of all

had clearly u
obligations under

agreed to abide

complainant that

incorrect and deni

viii. That it was agreed

the sale considerati

costs, charges incl

duty and registratio

proportionate cha

As per the same cla

by the complainant

stipulated in the p

agreement.

ix. That the possession

complainant in a

of the Buyer's A

to the occurrence of

to mention herein

hampered due to no

Page 12 of 26
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Complaint no. ,2494 of 2022

cords and documents relating to the title of the
uilding plans, permits/licenses/consents for
e apartment and was fully satisfied in all
ainant was aware and had confirmed to the
had entered into the agreoment with full

laws, rules, regulations, notiflcations etc. and

od ,.hig rights, duties, responsibilities,

h and,a,il clauses of the agroement and had
y the same. Thus, the av3rment of the

w,as lnduced to make the booking is absolutely

t as per Clause 4 of the Buyr:r's Agreement,

n of Rs. i,42,68,75,0'/- was exr:lusive of other
ing but not limited to mainr:enance, stamp

charges, service tax, proportir>nate taxes and

ft'f p'rovision of any other items/facilities.

se'of he Buyer's Agreement, timely payment

f the Basic Sale price and other charges as

lyment plan was to be the ossence of the

f the unit was supposed to be offered to the

ance with the agreed terms :rnd conditions

ent. The possession of the urrit was subject

e force majeure events. That it is pertinent

t the implementation of the said project was

-payment of instalments by allottees on time
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control of the res

affected the const

Force Majeure ev

of the respondent

and are as under:

attached with Com

complainant was bo

after making paymer

and holding charg

That the complaina

money in the proj

7-B months due

DemonetiZation

That the responde after completing the construr:tion of the unit
in question, The pation Certificate on was granted by the
concerned authori on 09.08,20L9. The responclent offered the
possession of the unit to the complainant vide letter dated
09.08.2019. Copy

Complaint no.2494 of Z0Z2

and also due to th events and conditions which,yvere beyond the

the offer of possession datecl 09.08.20 j.9 is
laint as Annexure C5 on pag,: No. 118. The

complainantwas in mated to remit the outstandin6;amount on the
failure of which delay penalty amount would accrue. The

ndent and which have affecterd the materially
ction and progress of the proiect. Some of the
ts/conditions which were be;zond the control
nd affected the implementati rn of the project

nd to take the physical possession of the unit
t towards the due amount alorrg with interest

is a real estate investor who has invested his

of the respondent with an intt:ntion to make

of time. However, his calculatjons have gone

xi.

profit in a short spa

Page 13 of26
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wrong on account

deliberately tryi

blackmail the res

Copies of all the releva

record. Their authentici

decided on the basis of

made by the parties.

furisdiction of the au

The authority observes 1

jurisdiction to adj

below: -

Territorial juri

As per notification

The Town and

jurisdiction of Real Es

entire Gurugram I

Gurugram. In the p

within the planning

authority has comple

present complaint.

6.

E.

7.

E,I

8.

E.II Subject matter j

Page 14 of 26

k

Complaint no.'2494 of ZOZZ

f slump in the real estate market and he is now
to unnecessarily harass, pressurize and

ndent to submit to the unreasc)nable demands.

documents have been filed arLd placed on the

is not in dispute. Hence, the complaint can be

ese undisputed documents irnd submission

at it has territorial as well as subject matter
the present complaint for the reasons given

te Regulatory Authority, Gurugram shall be

ct for all purpose with offic:s situated in

t case, the project in question is situated

rea of Gurugram District. Therefore this

territorial jurisdiction to cteal with the

/92/201,7-ITCP dated I4.j,2.2,,017 issued by

Planning Department, Haryana the
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9. The authority has

regarding non-compli

provisions of section L

which is to be decid

complainant at a later

Findings on the obje

Objection regarding

for non-invocation

The respondent has rai

invoked arbitration p

agreement whichr cbn
r '' n

arbitration proceedinfs

clause has been incorpo

"Clause2l: All or anli
conditions of this Agree
provisions hereof and th
be first setrled ihrough
which the same shall
proceedings shall be
ony statutory
be mutually appointed b
then to be appointed by t
and binding on the part

11. The respondent contente

agreement form duly exe

agreed that in the event

provisional booked uni

ffi,ffi
iliu{s wel

F.

F.t

10.

adjudicated through arb

Page 15 of26
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plete

nce of

(+Xal

by the

Complaint no.2494 of Z0ZZ

jurisdiction to decidr: the complaint

obligations by the promoter as per

of the Act leaving aside compensation

adjudicating officer if pursued by the

raised by the respondent:

mplainanB is in breach of the agreement

f arbitration.

an Objection that the comple inants have not

ings as per the provisions of the buyer,s

ins a provision regarding initiation of

n case of breach of agreement. The following

ted w.r.t arbitration in the bu1,er agreement:

fie that may arise with respect to the terms and
', including.the interpretation ancl valiclity of the

spective rights and obligations oJ'the parties shall

!ri, .l:t:^sion a.nd amicable settlement, failing,e sefiled through arbitration. The arbitration
r the Arbitrotion ond Conciliation Act, I996 and

/ mbdi/ication fhereto by a sole arbitrarotr who shallt\ Partjx or if unable to be mutualty appointed,
Court. The decision of the Arbitrator.rnii Upra,t

that as per the terms and conditions of the

uted between the parties, it w,as specifically

lity of any dispute, if any, with respect to the

by the complainants, the same shall be

tion mechanism. The authority is of the
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opinion that the jurisd

existence of an arbitrat

noted that secti onZg o,

any matter which falls

Estate Appellate Tribu.

as non-arbitrable seem

the provisions of this A

the provisions of any o

authority puts reliance

Courf particularly in
Madhusudhan Reddy

held that the remedies p

in addition to and no

consequently the auth

arbitration even if th

arbitration clause. J'h

arbitration clause could

of the authority. i', .,'

L2. Further, in Aftab Singh

Consumer case no. 707

Consumer Disputes R

held that the arbitration

and builder could not cit

relevant paras are repro

Complaint no.2494 of 2022

ion of the authority cannot be fettered by the
on clause in the buyer,s agreerlent as it may be

he Act bars the jurisdiction of <:ivil courts about
ithin the purview of this authrtrity, or the Real

l. Thus, the intention to rend,3r such disputes
to be clear. Also, section Bg of the Act says that
shall be in adclition to and not in derogation of

Ler law for the time being in fo rce. Further, the
n catena of judgments of the Hon,ble Supreme

tional Seeds Corporation Limited v. M.

Anr. (2012) Z SCC 506, wher-ein it has been

vided under the Consumer protection Act are

in derogation of the other laws in force,

ty would not be bound to refer parties to

agreement between the parties had an

re, by appiying same analogy the presence of
ot'be eenstrubd to take away the jurisdiction

nd ors. v, Emaar MGF Land Ltd and ors.,

2015 decided on 73,07.2017, rhe National

ssal Commission, New Delhj (NCDRC) has

lause in agreement between ttre complainant

umscribe the jurisdiction of a ,:onsumer. The

ced below:

Page 16 of26
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"49. Support to the
enacted Real Estate
"the Real Estate Act
"79. Bar of jurisd
entertain any suit or
Authority or the adj
empowered by or u
be granted by any
taken or to be taken in
this Act."
It can thus, be seen t,
of the Civil Court in
Authoritlt, establ,
Adjudicating Officer, a
Real Estate Appeltant
Estate Act, is empo
dictum of the Hon,blr
matters/disputes, wh
empowered to decide,
Agreement between
are similar to the disp

56. Consequently, we u
Builder and hold that
Agreements between
circumscribe the ju
amendments mad'e to

L3. While considering the i

consumer forum/comm

clause in the builder bu

case titled as M/s E
petition no. 2629-g0 /
?,O17 decided on 1.}.lz
NCDRC and as provided 

,

Iaw declared by the Supr

the territory of India

PagelT of26

Complainr no.2494 of Z0Z2

tve view is a/so lent.by Section 79 of the recently
:!:1,::tr:and, Devet.opment) Act, ztito ffor shortSection 79 of the said Act ,ria, ii ii;;;:',n - No civil court shall have jurisaiction to'ocee.ding in respect of any 

^ittu, uthich the
icyting officer or thi Afpeilate Tr.tbunal is
this Act to determirc ord ,o inlunctiii shail
i or other authorie in respect of ary action
rsuance ofany power conferred byir under

t the said provision expressly ousfs tne jurisdiction
,, 

:,t_{ :rn :: t:: r.w h i c h 
-t 

h i ne a t E s t a, ti Re s u t o to ryunder Sub-section (1) of sectii,,i ;i;;",li,
tointed under Sub-section it1 olSection 71 or the
ibunal established under'seciion <,.3 of the RealI to determine. Hence,. in view o,f tie binding

Supreme Court in A. Ayyario^y i;;p;;;,"';';,the Authorities under ihe Reol'gsiot, Act are'e non-arbitrable, notwithstanding an Arbitration
parties to such matters, which, to a large extent,

falling for resolution under tne Coniimer Aca

hesita_tingly reject the arguments on behalf of the
,n_:rb,::?-t!,n 

.Clau.se 
in the afore-st:ated'*iia o1the Complainant and th; guiidir ,:r'rr7,

:tion of a Consumer Fora, notwith.;tanding the
ion 8 of the Arbitration Act.,,

e of maintainability of a complaint before a

ssion in the fact of an existing arbitration
er agreement, the hon,ble Supreme Court in
r MGF Land Ltd. V. Aftab Singh in revision
l01B in civil appeal no. Z}!;1^Z_23S13 of
018 has upheld the aforesaicl judgement of
Article 141, of the Constitution of India, the
e Court shall be binding on all courts within

accordingly, the authority is bound by the

v
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aforesaid view. The rel

Supreme Court is rep

"25. This Court in the
provisions of Consu
1996 and laid down t
a special remedy, dr
proceedings before
committed by Consu
reason for not in
the strength an arlbi
Consumer Protection A
is a defect in any goods
writing made by a com
the Act. The rimedy u'
complaint by consume
caused by a service
provided to the consu
noticed obove."

14. Therefore, in view of the

of the Act, the authority

the right to seek a speci

the Consumer protection

an arbitration. Hence,

authority has the requisi

that the dispute does not

G. Findings on the relief

G. I Direct the responde

the amount already

from 19.03.2018 l

possession.

Complaint no. 2494 of Z0ZZ

vant paras are of the judgement passed by the
uced below:

'ies of judgments as noticed above considered the
Protection Act tggA as well as Arbitration Act,

t complaint under Consumer protecdon Act beingfite there being an arbitration altreement the
sumer Forum have to go on and no error' Forum on rejecting the applicotion, There is
proceedings under Consumer protection Act on

on agreement by Act, L996. The remedy under
is a remedy provided to a consumer when there
s.ervice.s. The complaint means any allegation in
inant has also been explained in Section 2(c) of

der the Consumer protection Act i:; contrnei io
ts defined under the Act for defect or deficiencies

[der, the cheap ond a quici remedy'has been
*!rl:h is the object and purpose oj the Act as

ve judgments and considering the provision

of the view that complainants is well within
remedy available in a benefi<:ial Act such as

ct and RERA Act,2O16 insteatl of going in for
e have no hesitation in holding that this
jurisdiction to entertain the complaint and

uire to be referred to arbitration.

t by the complainants:

t(s) to pay interest @ L}.7So/o per annum on

id by the complainant i.e., Rs. L,4g,TZ,563 /-
Il the actual handover of the physical

Page 18 of26

1/



HARERA
GUl?UGl?AM

15. The complainants al

respondent on 0g.0B,z

handover to them. Th

such as doors, window

provided. The complai

of possession was du

despite several email u
possession of the allot

02.02.2022 sent by

possession is yet to be h

16. The respondent ttrrotrgh

certificate had already

the offer of possesslon

To clear the position, th

appointed vide proceedi

site and submit his repo

report of finishingwork i

on record and as per said

(A) The furnishing
agreed BBA is neor a
modular kitchen, pl,
electrical wiring, d
been completed in th

(B) As per the commi

L7.

handover to the com ainant by 17.05.2023 last.

Page 19 of26
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that although the unit war; offered by the
L9 but the possession of the same was yet not
unit is not cornplete even the basic amenities
electric wiring, and sanitary i [ems are not yet
ts paid amount raised at the time of the offer

paid by the complainant on 30.0g.20L9 and
tes, the respondent failed lo handover the

unit and the same is evident fr.om email dated
e r t wherein admitting that the
nded over.

ts counsel stated at the bar thal the occupation

en obtained on 09.09.2019 anrl subsequently,

also made on 09.0B.ZOLT.

Executive Engineer / Local Commission was
gs dated 20.04.2023 with a di,^ect ro visir rhe

,,w,i.t Status of Subject unit w.r.t completion
ter,nne of3.BA. The report of LC has been filed

report following submissions ;rre made:_

in the unit of complainant as per the
ut complete as the wardrobes, flooring,
bing and tiles in bathroom, split AC ,
' in the unit , window/Ilpvc work has

unit.

t done by the respondenl they will give



ffiHARERA
ffi ctlRucRAM

(C) The balance work
the kitchen, final
before ofhandover

(D) As per the conditio

to complete the

flooring of 2 room

fittings, fixtures in t,

The authorify is of the

must contain the followi

Possession must be

iii.

ii. The subject unit sho

Possession should n

demands.

In view of the aforesai

respondent to handover

aspects as per specifica

from the date of this Ord

complainants intendi to,

possession chargls asi p

the Act. Sec. 1B(L) proviso

"Section 78: - Return of
18(1). If the promoter fai,
an apartment, plot, or bui

Provided that whe

1B.

19.

the project, he sha

Page 20 of26
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ch as CP and chinaware fitting:;, fixtures in,at of paint will be done always one day

of the unit it will take near abc,ut 4_S days only
nce work such as paint work and wooden

switch socket installation, Cp and chineware
e kitchen

nsidered view that a valid offer of possession
g prp;,reeuisites:-

ffered after obtaining occupat :on certificate_
r'

ld be in habitable condition

t be acconnpanied by unreason able additional

circumstances, the authorily directs the
ossession of ttre allotted unit c:omplete in all
ns of the buyers agreement within 2 weeks
i.e. 04,10,2023. In the present r:omplaint, the
tinue with the project and is seeking delay
ded under the proviso to ser:tion 1B[1) of
ads as under.

ount and compensation

to complete or is unable to give po:;session of
ing, -

an allottee does not intend to witha,raw from
be paid, by the promoter, interest for every
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Clause 6.2 of the buy
handing over of posser

20.

The Developer
apartment wi,
{completion datej.
possessron of the A
company receives th
authority.

21. Admissibility of dela

interest: Section LB p

withdraw from the prsi

for every month of deffi

as may be prescr,ibe ia

rules. Rule L5 has be"t,

Rule 75. prescribed
section 78 and sub
(1) For the pu

22. The legislature in its wi

rule 15 of the rules has d

rate of interest so determi

said rule is followed to

practice in all the cases.

month of delay,
as may be presc

sections &) a
prescribed" sha

Provided tha
of lending rate
such benchmar,
may fixfrom ti,

Complainr no.2494 of 20ZZ

ill the handing over of the possession, at such rate
'bed."

's agreement provides for the,time period
ion and is reproduced below:

for

vour to complete the constructiott of the

possession charges at prescribed rate of
ides that where an allottee does not intend to

he shall be paid, by the pron161sr, interest

till the handing over of possess ion, at such rate

it has been prescribed under- rure L5 of the

produced as under:

cost of lendtng
be the State Bank of India highest marginal
te +2%0.:

rate of interest- [proviso to section 72,

::?:^!2a1t! sub.section (7) of section 7el,tyorj* to section 12; secttoi L,g; and sub_

lrl 9I SectJon 79, the ,,interest et the rate

in case.thC Sffi& Bank of India marginal cost

Y^C:t;!)-"_!!t 
,r,r.t?, iish_ail be r,$hced bytendiya rales ahich the Stati B;,,i;i1;;{,

t to time for lending to the general public.
m in the subordinate legislation under

rmined the prescribed rate of interest.

the

The

ed by the legislature, is reasonable and if the

ensure uniformward the interest,

Page 2l of 26

y wut send possession notice md offerto the applicant as and w,hen'ihe
occupation certificate from the compercnt
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23. Admissibility of de

interest: proviso to se

intend to withdraw fi

interest for every mon

such rate as may be p

L5 of the rules. Rule i.5

Rule 75. prescribed
an! sub-section (4)(2) For the pi

sections (4) a
prescribed" sho
of lending rate

Provided tha
lending rate
benchmark lend

from tir"ne to ti
The legislature in its wi
15 of the rules has dete

of interest so determihe'd

rule is followed to award

all the cases.

25. Consequently, as per

on date i.e., 04.1,0.2023 i

interest will be marginal

26. Rate of interest to be pa

making payments- The

24.

sbi.co.in, the ma

section Z(za) of the Act p
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possession charges at prescribed rate of
on LB provides that where an allottee does not
the project, he shall be paid, lly the promoter,

of delay, till the handing over of possession, at

scribed and it has been prescribed under rule
as been reproduced as under:

ol!nt9.,|.91t',[Proviso to section 1,2, section lgsltbse*ibn (1) of section t9l
ol!.av:fo to section 12; seciion _tB; and sub-

,(!, :[.,,t?l,ti:, .19,_ the ,,interest 
a't the rate

!r,e; 1!te ftotet&ank of rndia nisnest-n;arsinat cost

i:;'l: :lr_l::!, Ba.yk 
.of .t.ndia mar,sinat cost of'LR) is not in use, it- snoU Oe ,;;lr;;;';";;;'O

rates,.which 
.the 

State Bank of trrdia may fix
for lending to the general public.

om in the subordinate legislation under rule
ined the prescribed rate of interest. The rate

the Iegislature, is reasonabler and if the said
e rnterest, it will ensure unifc,rm practice in

ebsite of the State Bank of India
nal cost of lending rate (in short, MCLR)

8.750/0. Accordingly, the pres:ribed rate
st of lending rate +lo7o i.e.,1,0.'t5o/o.

t by the complainants in casre of delay in
finition of term ,interest, 

as clefined under
vides that the rate of interer;t chargeable

1.e.,

AS

of
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from the allottee by th

the rate of interest whi

in case of default. lthe r

" (za) "interest,, meons
allottee, as the cose
Explanation. 

-For th0 the rate of inte
in case o,f defa
promoter shall

(i0 the interest pa.
the date the
the date the
refunded, and
shall be Jiom
promoter till

27. Therefore, interest on

be charged at the,, p

promoter which is the

case of delayed possessi

However, in the preseht

possession of the allo

However, despite

complainants, the respo

the allotted unit. Now th

which date, the delay

complainants as despite

obtaining OC, the possessl

to them. The authority

paid an amount of Rs. 1,

28.

consideration of Rs. I,42,

Page 23 of 26
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promoter, in case of default, shall be equal to
the promoter shall be liable to pay the allottee,

Ievant section is reproduced below:

e rates of interest payable by the pr omoter or the
be.

purpose of this clause_
chargeable from the allottee by ,the promoter,

't, 
thll_l be equat to the rate of inieriii, *nirn ,n"
t!1!te .f nW the ailottee, intase oJ defautt;

!,:.ll,tke.pro.m.oter to *e alitiii iilriiiZ frr*
1t::-ur"ired the. amount or qny part thereoJ.titt

?! orr,lort.thereof and intere::t thereon is

3,"1r4Wuy*Uile by the ailottee to ,n, promoter
date '!fiq .qltottee defaults i,n pal,ylrit to the

date it is paid;"

delay payments from the conrplainants shall
ribed rate i.e,, l0.7So/o by the respondent/

e as is'being granted to the complainants in
n charges.

atter, the respondent has already offered the
unit on 09.08.2019 after obtaining OC.

ral reminders and follow_ups by the
ent has fuiled to handover tht: possession of

issue arises before the authority is that up to
possession r:harges be allowed to the

offer of possession dated 09 08.2019 after
n of the subject unit is yet to be handed over
serves that the complainants have already

,72,563f- which is more than the total sale

",750/- whereas the respondent stands firm
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at its submission and

subject unit has alread

that as per section 1,

respondent would be

individually or associa

hand, as per Section 1

possession of the subj

of occupation certifica

certificate was granted

However, the respond

to the complainant on

complainant came to kn

the date of offer of

Therefore, the complaina

upon them vide section

submitted by the comp

respondent still failed to

and the unit is stitl not

buyer, s agreement.

30. On considering the abov

both the parties it is the

and responsibilities as

possession within the

compliance of the mand

section 1B(1) of the Act o

29.

Complaint no. 2494 of Z0ZZ

ocuments submitted by it thar: the offer of the
been made. The authority is of considered view
(4)(bl of Act, 201,6 the OC is received the
iiged to supply a copy of same to the complaints
n of allottees, as the case may be. On the other
(10) of the Act obligates the allottee to take
unit within 2 months from thr: date of receipt
. In the present complaint, the occupation
by ttre competent authority on 0g.OB.ZO1.9.

offered the possession of the rnit in question
on 09.08.2019. So, it can b,: said that the

w about the occupation certificate only upon
sion.

ts have failed to furfir the obrig,tion conferred
19 [10J of the Am 2016. However, it was
inants that despite several fcllow ups, the

ha 
,r1,$.o,ve1 

tt,.,possession of the allotted unit
Iete as per specifications mentioned in the

mentioned facts, the submiss;ions made by
ilure of the promoter to fulfil its obligations
r the buyer's agreement to hand over the
ipulated period. Accordingly, the non_

:e contained in section ll(4)[a) read with
the part of the respondent is established. By

Page 24 of 26
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virtue of clause 6.2 of
parties on Z\.T7.ZOL

delivered within a peri

agreement which come

31. The respondent_builde

allotted unit complete

agreement within Z

submit a compliance

presumed there was de

not handing over the po

compliance of the mand

the part of the respond

complainants shall be,en

p.a. w.e.f from due date o

over of possession asper
L5 of the rules. t 

'."'*

H. Directions of the author

32. Hence, the authority h

directions under section 3

upon the promoter as p
section 3a@:

The respondent is dir
to the complainants c

agreement withirr 2

ffi
ffi
{rqtls wqA

which non-complian

Page 25 of26
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e flat buyer,s agreement executed between the
possession of the booked unit was to be
of 42 months from the date ol,execution of the

out to be 20.03.2018.

is directed to handover the p rssession of the
n all aspects as per specificzrtion of buyer,s
ks from date this order i.e. 04 1,O.ZOZ3 and ro
po(t"rin,ffirregard failing which it shall be
berat€ attempt on part of the respondent for

ssion.of the allotted unt. FaiJing which non_
c-ontained in section Il (4)[a) of the Act on

nt shall be established and a:cordingly, the
tled for delayed possession cha rges @IO.TSo/o
possession i.e., 20.03.2018 till actual handing
ection 1B(1) of the Act of 2)1,6read with rule

passes this order and issue the following
of the Act to ensure complianr:e of obligations cast
the function entrusted to the authority under

to handover the possession of the allotted unit
mplete in all aspects as per sper:ifications of buyers

ks from date of this order i.e 04. IO.ZOZ3,falling
of mandated contained in secr:ion 1,1,(4)[aJ of the



ii.

iii.

ffiHARERA
ffi. GURUGRAM

Act on the part o

the complainants

e respondent shall be established and accordingly,
I be entitled to delay possesr;ion charges @ 1.0.ZSo/o

per annum w.e.f. due date of possession i.e, ZO.O3.ZO1B till actual
handing over of on as per section 1B(1) of the Act of 201_6 read
with rule 15 of the Ies.

The respondent is irected to pay arrears of interest accrued within g0
days from the date f order and thereafter monthly payment of interest

Complaint no.2494 of Z02Z

be paid till date of

the LOth of each su

The rate of inte

promoter

delayed

iv. The respondent s

not part of the b

33. Complaint stands di

34. File be consigned to the

Haryana Real

tle from the allottees by,the promoter, in case

at the prescribed rate i.e., 1 0.750/o by thev.. s /w vl t

r which is the same rate of interest which the
ble to pay the allottees, in c;rse of default i.e., the

Ies as per section 2(za) of t:he Act.
I.

rver of possession sha I be paid on or before

Gurul;ram

Ashok
Mem

ted: 04.10.2023
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s agreement.

Regu


