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The present complaint

complainants/allottees u

and DevelopmentJ Act,2

Haryana Real Estate [R

short, the RulesJ for viola

inter alia prescribed t

1,.

obligations, responsibili
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A/

Complaint No.',2237 of Z0Z2

Complaint no.:

Order reserved on:
Date of Pronouncement:

NA REAL ESTATE REGUI,ATORY
RITY, GURUGRAM

ri Colony,

Versus

Lrd.

Complainant

floor, Indrapr:akash,
1 10001 Respondent

Member

)

Complainant

Respondent
ORDER

dated 1.7.05.2022 has been filed by the

der section 31 of the Real EstzLte fRegulation

16 [in short, the Act) read wit]r rule 2B of the

lation and Development) Rules, 201,7 (in

ionof section 11( )(a) of theActwhereinitis

: the promoterr shall be resp:nsible for all

es and functions as provided under the

2L,

2237 of2022
09.08.2023
1L.r0.2023
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provision of the Act or e Rules and regulations made there under or
to the allottee as per the ent for sale executed inter se.
Unit and project details
The particulars of unit ils, sale cons;ideration, the amount paid by
the complainant, date of roposed handing over the possession, delay
period, if any, have been tailed in the following tabular.form:

Ansal Heights,B6

Sector 86, Gurugram, HaryeLna

Group housing colony

48 of 201L dated 29.05.2011
28.05.201.7

Estate Pvt. Ltd.

G-1"005, L0d, Floor, Tower G

[page L5 of complaint]

Complaint No.').237 of Z02Z

A.

2.

L360 sq. ft. super area

Page 2 of 17

Details

Name of the project

Project location

Project area

Nature of the project

DTCP license no. and
status

Name of licensee

RERA registration details

Unit area admeasuring
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10. Date of execution of br
buyer agreement
complainant

ilder
with

| 24.72.2012
I

| [page L3 of complaint]

The developer shall offer 
,

unit any time, within a pert
from the date of ex(
agreement or within 42 n
date of obtaining all
sanctions and approval
fpmmencement of
il,ttt ever I's later sul
'yayment of all dues by buyt
[ofce maj eu re ci rc u ms ta n ce
elaise 32. Further, there s
perlod of 6 months a
develgper over and above ,

months as above in offerin.
tf the Ltnit."

lEmphasis supplied)

.page 2L of complaintl

Possession clause

L2. 1 Date of commerlc€)men
I

1 construction
of N/A

13. Due date of possession !, 24.L2.201(:,

[Note: Dut,: date calculater
BBA. Grace period al
unqualifie:11 

_
\ 58,28,73(.,f -

14. Sale consideration as
customer ledger at pg. 3(
complaint

rer

of

15. Amount paid by
complainant as per custon
ledger dated 13.05.20j.5
p9.34 of complaint

he
er
at

< 52,L5,599/-

Not yet obtained1,6. Occupati on certificate

t237 of 20ZZ

zossession of the
od of 42 months
tcution of the
rcnths from the
the required
necessary for
construction,

tject to timely
r and subject to
s as described in
hall be a grqce
llowed to the
the period of 42
7 the possession

I from date of
lowed being

Page 3 oflT
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Facts of the complaint

The complainants have 
I

That the responden

about their forthco

Gurgaon promising

and timely completi

vide different ch

Heights, Sector 86

the builder buyer a

the possession of

Not offered

eaded the complaint on the following facts:

advertisement in various leading Newspapers

ing project named Ansals Heights, Sector 86
arious advant;,rges, Iike world :lass amenities

n/execution of'the project etc. Relying on the

the: co,mplainants. That as per para no.3 L of
ment, the respondent had agreed to deliver

flat within ,:,12 months fronr the date of

i.

promise and und Iiffis'',$igen by the respondent in the
aforementioned ad ertis6'fiEhfs the complainant, booked an
apartment/flat adm suring [i36,0 sq. ft. in aforesairl project of the
respondent for tota saleronsirderation is Rs 65,}Z,2TZ/- which
includes BSP, car ing IFMS, Club Membership, pLC etc. The
complainants made :)zment of Rs. :;T ,Bg,Z99 /- to t te respondent

on different dates.

ii. That as per flat bu ' agreement the respondent had allotted a

Unit No. G-L005 in T wer G admeasuring 1360.00 Siq. Ft. in Ansal

iii.

approval of building

period of six months.

That complainant reg

plans or start of construction plus a grace

larly visited the site but was surprised to see

that construction wo was very slow in progress and no one was
present at the site to address the queries of the colnplainant. It
appears that respon nt has played fraud upon the complainant.

e respondent was to take payments for the

Complainr No.',223T of Z0ZZ

Offer of possession

The only intention of

Page 4 of 17

J,/
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Project without co

and dishonest mo

complainants. Tha

raised by the resp

requests and remin

complainant, the

the allotted flat to

That it could be se

the complainant flat

to deliver the flat by

for the reasons best

that ulterior motive

the innocent people

The complainant vi

construction was go

contacted the respon

the project but the re

and complainant h

demanded by the res

a very slow speed an

they will be able to d

That due to this o
complainant has b

agony and also conti

could be avoided if th

on time or refund the

agreement dated 24.1

iv.

V.

vi.

Complaint No. 2237 of 20ZZ

pleting the work. The respordent mara-fide
es and intention cheated ano defrauded the
despite receiving the payment as demands

dent for the said Flat and despite repeated
ers over phone calls and personal visits of the
ondent has failed to deliver the possession of
complainant,within stipulate,l period.

that the Gsnstruction of the p roject in which
a$,b ed with a promise by t:he respondent

4.06.20,16 but was not complet:ed within time
nown to the respondent whict clearly shows

the responde,rnt was to extrar:t money from
audulently.

ited the silte but are shocked to see that
g on very slol,v speed then th: complainant

ents through rnails and personal visit, about
pondent did nc,t give any satisf,rctory answer

paid Rs. 57,8\:,),299/- bV then as and when

ondent but the cohstruction was going on at

en the respondent did not know that when

iver the project.

ssion on the part of the re:;pondent the

suffering from disruptior, rn sntal torture,
ues to incur sievere financial losses. This

respondent had given possession of the flat
oney. That as per clause 3T of fte flat buyer
.201,2 it was agreed by the respondent that

Page 5 of17
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viii.

vii.

in case of any dela

a compensation @

the apartment/flat.

unjust and the

neither providing

refunded the amo

cannot escape the I

agreement. It cou

incorporated the cl

such a huge amount

That on the ground
r!, ,

subjected ro pay the

liable to pay intere

@24o/o per annLrm t

paid.

That the complain

times on making te

office of the trespon

interest @ 24o/o pe

complainant but res

respondent in a pre-

with his hard-ear

and caused wrongful

C. Relief sought by the co

4. The complainants have so t following relief[sJ.

Page 6 oflT

1/

Complaint No. 2237 of 20ZZ

the respondent shall pay to ttre complainants

s.5/- per sq.ft. per month of the super area of
t is however, pertinent to mention here this is
pondent has rexploited the complainant by
e possession of the flat even after a delay nor
t paid by the complainant. T,he respondent

ability merely by mentioning a clause in the
be seen herre that the respondent has

se in one side,C buyers agreentent and usurp
the complainant.

of parity and equity the respondent also be

me rate of interest hence the respondent is
on the amount paid by the complainants

be compounded from the d:rte of amount

ts have requested the respondent several

nic'.cal,trs and also personally visiting the

nt either to rr:fund the amount along with
aEnu,mt on ;the amount deprrsited by the

ndent has flatly refused to do so. Thus, the

lanned manner defrauded the complainant

huge amount and wrongfully gain himself

to the complainant.

lainants:
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5.

D.

6.
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under the builder

complainant canno

wrong. That even i

the pleadings in

complaint has been

complainant has ad,

and the cause ofacti

itself.

That even if the com

agreement which

any duress cannot

the builder buyer

a delay in giving

said agreement provi

for any delay in o
Clause 3L of the

entitled to invoke the

the Hon'ble Commi

virtue of this comp

upon by both parties.

That the complaint i

have a RERA approva

the said averment i

Authority does not ha

That the Respondent

necessary approvals

C.

d.

submitted that the

Page 8 of 17

complaint No.1t237 of 2022

buyer agreement. It is subnritted that
be allowed to take advantage of his
r the sake of'argument, the everments

complaint are taken to be true, the

: the

own

and

said

n accrue on

referred by the complainant belatedly. The
ittedly filed the complaint in the year 2OZ2

24.1,2.2016 as per the complaint

Iaint is admitt:ed to be true and correct, the
signed in'the year ZO1,Z without coercion or
callCdin QHestion today. It is submitted that

ment provides for a penalty in the event of
ssion, It .is suSritted that cle use 37 of the

for Rs. 5/ sq. ft. per month ln super area

ng possession of the unit as mentioned in
nt. Therefore, the complainant will be

id clause and is barred from approaching

on in order to alter the penalry clause by
t more than L0 years after ir: was agreed

If discloses that the said project does not
and is not registered. It is subrnitted that if
the complaint is taken to be true, the

e the jurisdiction to decide the complaint.

had in due course of time cbtained all

from the concerned authot-ities. It is

rmit for environmental clearances for
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proposed group h

Haryana on Z0.Oz

foundation and

department of min

Respondents have in

requisite complian

delayed possession

e. That the answeri

delay. it is submitted

of things beyond th

further submitted th

such eventualities a

the said clause. The

orders of the Hon,

Chandigarh in CW

31,.07 .20 1.2, 21.0g.2 0

water which is the ba

the complaint itself

Answering Respond

and the orders ofrthe

around Delhi and the

causes which contrib

junctures for consider

That the answering

have entered into a b

the event of delayed

the builder buyer a

Page 9 oflT

Complainr No.2237 of Z0ZZ

using project for Sector 1t)3, Gurugram,
015, Similarly, the approval for digging

ment was obtained and sanclions from the
and geology were obtained in I1012. Thus, the

timely and prompt manner e,sured that the
be obtained and cannot be faulted on giving
the Complainant.

respondent has adequately explained the
hat the delay has been occasior ed on account

I

control of thel answering respondent. It is

t the builder buyer agreemen t provides for
the cause for delay is complet:ly covered in
sp,ondent ought to have comlllied with the

e High Court of punjab anc Haryana at
No. 20032 of ZOOB, dated 16.07.20L2,

2. The said orclers banned the extraction of
ne of the construction procr:ss. Similarly,

eals that the co.r,responderrce from the
t specifies force majeure, dernonetization

on'ble NGT prohibiting constrrrction in and

OVID - 19 pandemic among others as the

to the stalling of the project at crucial

ble spells.

pondent and the complainant admittedly

der buyer agreement which provides for
ession. It is submitted that clause 32 of

ent is clear that there is no compensation

?
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to be sought by the

delay in possessio

provided in clause

possession. [t is su

terms of the contr

HREM Gurugram.

and agreed on buil

perusal of the said

Agreement wherein

the said agreement.

7. Copies of all the relevan

record. Their authentici

decided based on these

by the complainant.

8.

E. |urisdiction of the au

The preliminary objecti

jurisdiction of the autho

rejected. The authority o

matter jurisdiction tro adj

given below.

E.I. Territorial jurisdicti

As per notification no. 1

Town and Country Planni

Regulatory Authority, Gu

all purpose with offices s

9.

project in question is sit

Page 10 of 17

q/

Complaint No. i1237 of Z0ZZ

mplainant/prospective owner in the event of
That the answering respondent has clearly

7 the consequences that follorv from delayed

mitted that the complainant cannot alter the

by preferring a complaint bef,rre the Hon,ble

hat admittedly, the complainant had signed

er buyer agreement dated 02.01,.2013. That

greement would show that it is a Tripartite

/s Samyak Projects Pvt. Ltd is; also a party ro

umerrts have been filed anrl placed on the

is hot in dispute., Hence, the complaint can be

ndisputed,documents and sutrmission made

ity

ns' raised by the respondrlnt regarding

to entertain the present conrplaints stands

rved that it has territorial as well as subject

dicate the present complaint for the reasons

92/2017-1TCP dated 1.4.L2.2017 issued by

g Department, the jurisdiction of Real Estate

gram shall be entire Gurugr:rm district for

uated in Gurugram. In the pre:sent case, the

ted within the planning area of Gurugram
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district, therefore this a

deal with the present co

E.II. Subject matter jur
10. Secion IL(4)[a) of the

responsible to the allot

reproduced as hereunde

Section 11ft)(a)
Section 17
'6i1 

rn, promoter shalt-
(a) be responsible

under the provisir
thereunder or to
the association of,,
of all the apartmen
allottees, or the
the competent au

Section 34-
34(fl of the Act
cast upon the
under this Act and

LL. So, in view of the provisi

complete jurisdiction t
compliance of obligations

which is to be decided

complainant at a later s

F. Findings on the relief so

1,2.

Direct the responden

along with interest.

In the present complaint,

project and is seeking del

the amount paid. proviso t

Page 11 of17

Complaint No. ,2237 of Z0ZZ

thority has complete territorial jurisdiction to
plaint.

iction

t, 20L6 provides that the promoter shall be
as per agreement for sale. Sec[ion ].1[ )(a) is

tt 9t'ffi!!ons, responsibilities and junctions
of..this ACt or the rules and regulations made

7 qllot@es,qs per the, agreement for srtle, or to
lotrgpqi,,aslh'e case may be, titt tie conveyonce

plots or buitdings, ,; ;i;;rr; ;;;'i,'rio ,n,
mon ereas to the association of allttttees or
,rity, as the case may be;

of the Authority:
's.to.ensure compliance of the obl,tgations
's,, the allottees and the real estate agents

e rules and.regulations made therer,ncler.
of the Act quoted above, the authority has

decide the complaint relJarding non_

y the promoterr leaving aside compensation

the adjudicating officer if pursued by the

by the complainants.

to handover the possession of the said unit

e complainants intend to continue with the
possession charges along with interest on

section LB provides that whet:e an allottee
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does not intend to with

promoter, interest for

possession, at such rate

under rule 15 of the rul
"Section 78: -
18(1). If the promot,

of an aportment, plot, or

Provided that
the project, he shall be pa
delay, till the handing
prescribed."

Clause 31 of the agre

possession and is reprod

"3L. The developer shall
period of 42 months
months from the da
approval necessqry
later subject to tim
force-majeure circ
sholl be a grace
above the period of4
unit" 't :l

1,4. At the outset, it is rel

of the agreement wherein

of terms and conditi:ons.

complainants not being

agreement and compli

documentation as presc

clause and incorporation

uncertain but so heavily I

the allottee that even a

formalities and documen

may make the possession

13.

complainr No.2237 of 2022

w from the project, he shall be paid, by the

ery month of delay, till the handing over of
may be prescribed and it has been prescribed

of amount and compensation
fails to complete or is unable to give ,oo.ssession
ilding, -

an allottee does not intend to withclraw from
t, by ,th9 p.Fomoter, interest for every moith of

of the possesslon, at such rete cts may be

ent to sell provides for ha;rding over of
ced below:

possessron of the unit any tin e, within a
dUte of execution of agreement c,r within 42

of obtaining all the required sanctions and
cotnmencement of construction, u,hichever is

payment of all the dues by buyer an,l subject to
aes as described in clause 32. Fu,"ther, there

of 6 months allowed to the develop,zr over and
t/rs as above in offcring the possession of the

to comment on the pre-set possession clause

e possession has been subjecl:ed to all kinds

f this agreement and applic;rtion, and the

in default under any provisions of this

ce with all provisions, for.malities and

,ed by the prr:moters. The dt.afting of this

of such conditions are not orrly vague and

aded in favour of the promot(:r and against

single default by the allotter: in fulfilling

tions etc. as prescribed by the promoters

ause irrelevant for the purpose of allottee

Page 12 of 17

(
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and the commitment

meaning. The incorporat

by the promoters are jus

of subject unit and to d
delay in possession. This

misused his dominant po

the agreement and the all

dotted lines.

15. Admissibility of grace

over the possession of th

6 months from date of

required sanctions,,jiia

construction whichever i

possession according to c
i.e., within 42 months fro

on record regarding a

construction. Since in

unqualified reasop for g

possession clause subject

this grace period of 6 mo

stage.

1,6. Admissibility of delay p

interest: Proviso to sectio

intend to withdraw from t
interest for every month o

such rate as may be presc

15 of the rules. Rule 15 has n reproduced as under:

Page 13 oflT

comptainr No.2237 of 2022

te for handing over posser;sion loses its
on of such clause in the flat buyer agreement
to evade the liability towards r,imely delivery
prive the allottee of his right accruing after
s just to comment as to how the builder has

ition and draft:ed such mischie vous clause in
ttee is left with no option but to sign on the

llThel,promoter has proposed to hand
partmeht within a period of 42 months plus

greement or the date of obtaining all the
pproval necessary for comnlencement of
Iater. The authority calculated due date of
use 31 of the agreement date d Z4.LZ.ZO12

date of execution as there is no document

roval necessary for commencement of
present matter the BBA incorporates

period/extended period of 6 rnonths in the

force majeure circumstances. Accordingly,

s shall be allowed to the promoter at this

n charges at prescrjibed rate of
1B provides that where an allottee does not
project he shall be paid, by the promoter,

elay, till the handing over of possession, at

bed and it has been prescribe I under rule
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sections (4) and (7) of
be the State Bank of In
Provided that in case t
(MCLR) is not in use, it
which the State Bank
general public."

L7. The legislature in its wi

provision of rule 15 of t
interest. The rate of i
reasonable and if the sai

ensure uniform practice

18. Consequently, as pi-flil:#

https://sbi.co.in. rhe ma

on date i.e., 11.10.2029

interest will be marginal

19. The definition of term ,in

provides that the rate of

promoter, in case of defar

the promoter shall be lia

relevant section is reprod

"(za) "interest" means
allottee, as the case

Explanation. -For the pu
(i) the rate of interest

case of default, shall
shall be liable to pay t

(ii) the interest payabte
date the promoter
the amount or part t
interest payoble by t

"Rule 75. Prescribed
78 and sub-section (4.
(1) For the purpr

the allottee defaults in

Page 14 of 17

Complaint No. ,r.237 of Z0ZZ

ofinterest- [proviso to section 72, section
and-subsection (7) of section 191

of proviso to section L2; sectioi lg; and sub-
ion 79, the "interest of the rate prescribed,' shall
highest marginal cost of lending rute +20/0.:

ftlt: Bank of India marginal coi ol lending rate
ll be replaced by such benchmark lending rates'ndia may fixfrom time to time for lending to the

om in the subordinate legislation under the

rules, has determined the prerscribed rate of

Seqtl.sOi:dgtermined by the legislature, is

rule is followed to award the interest, it will

ebsite of the State Bank of India i.e.,

nal cost of lending rate fin short, MCLR) as

s 8.750/0.'Accordingly, the pre:;cribed rate of
st of lending rate +20/o i.e., 1O,7So/0.

t'as defined under section 2',(za) of the Act

interest chargeable from the :rllottee by the

It, shall be equral to the rate of :nterest which

le to pay the allottee, in case of default. The

ced below:

's of,interest poyable by the promcter or the
be.

of this clause-
ble from the allottee by the prtmoter, in

Tual to the rate of interestwhich the,promoter
allottee, in case of defautt.

the promoter to the allottee shall be from the
ved the omount or any port thereof ttll the date
'reof and interest thereon is refunded, and the
allottee to the promoter shall be from the date

to the promoter till the date it is paid;,,
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20. Therefore, interest on th

be charged at the

respondent/promoter

complainants in case of
2t. On consideration of the d

made regarding contr

satisfied that the respon

of the Act by not handin

agreement. By virtue

between the parties on

apartment was to be d

execution of the agree

24.1,2.2016. As far as gra

the reasons quoted abo

possession is Z+,::Li.iAl
::l :l

possession of the subject

respondent/promoter [o,

the agreement to hand o

Accordingly, the non-

1,1,(4)(a) read with provi

respondent is establish

promoter, interest for eve

i.e., 24.1,2.201,6 till act

possession plus two mon

the competent authority,

the Act of 2016 read with

G. Directions of the authori

le 15 of the rules.

Page 15 oflT

Complaint No. ,1,237 of Z0ZZ

delay payments from the conrplainants shall

prescribed rate i.e., l0.,.tSo/o by the
ich is the same as is being granted to the

ed possession charges.

cuments available on record and submissions

tion of provisions of the Act, l:he authority is

nt is in contravention of the section 11(a)[a)

over possession by the due clate as per the
clause 11(a) of the agreernent executed

24.72.20L2, the possession rf the subject

ivered within 42 months from the date of
ent. The period of 42 months expired on

period is concerned, the sam€r is allowed for
Therefore, the due date of handing over

The respondent has not yet offered the

partment. Accordingly, it is the failure of the

lfil its obligations and responsibilities as per

the possession within the stipulated period.

liance of the mandate contained in section

to section 1B[1) of the Act on t.he part of the

As such the allottee shall ber paid, by the
'month of delay from due date of possession

handing over of possession or offer of
s after obtaining occupation certificate from

hichever is earlier, as per sec:tion 1g(1) of
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22. Hence, the authority h

directions under secti

obligations casted upon

the authority under sect

i. The respondent is

rate i.e., I0.7So/o

amount paid by the

24.1,2.201,6 till a

possession plus two

from the competent

1B(1) of the Actof Z

ii. The arrears ofsuch i

of order by the au

allottee within a p

interest for every

the allottee beforetl

of the rules.

iii.

iv.

The complainant is

adjustment of inte

The rate of interest

in case of default

L0.75o/o by the respo

interest which the p

case of default i.e., th

Z(za) of the Act.

Complaint No.',223T of Z0Z2

by passes this order and issue the following
37 of the Act to ensure compliance of

e promoters as per the functions entrusted to
n 3a(fl:

irected to pay the interest at the prescribed
annum for every month ol, delay on the

mplainants from due date of possession i.e.,

I handing ov'er of possession or offer of
onths after obtaining occupation certificate

Uthori[y, whichever is earlier, as per section

16 read with rr:le 15 of the rul:s.
terest'accrued from Z .IZ.ZO:I6 till the date

origr shall be paid by the promoter to the
od ,of 90 days frorn date of this order and

th of delay shall be paid by the promoter to
of the subsequent month as l)er rule 16(2)

rected to pay outstanding dues, if any, after
for the delayed period.

argea,ble from the allottee by t:he promoter,

ll be charged at the prescribed rate i.e.,

dent/promoter which is the same rate of
moters shall be Iiable to pay the allottee, in
delayed possession charges as per section

Page 16 of 17
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23.

24.

The respondent sh

which is not the pa

shall not be ch

after being part o

Supreme Court in ci

Complaint stands dis

File be consigned to

Haryana Real

V.

Complainr No.2?37 of 20ZZ

I not charge anything from the complainant

of the agreement. However, h olding charges

by the promoters at any poirrt of time even

agreement as per law settlr:d by Hon,ble

il appeal no. 3864 -3BBg /ZO2O,

of.

rity, Gurugrzrm

Page 17 of 17


