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BEFORE THE HARYANA REAL ESTATE REGULLATORY

AUTHORITY, GURUGRAM
Complaint no.: 2237 of 2022
Order reserved on: 09.08.2023 |
Date of Pronouncement: 11.10.2023

1. Beenu Garg
2. Shobha Jain

R/0:4/2538, Lane 10, Behpri Colony, C lainant

Shahdra 110017 Gk
Versus

Ansal Housing & Constructioh Lt,d.'-’

Office address: 606, 6% |floor, Indraprakash, 21,

Barkhamba Road, New Delhi} 110001 Respondent

CORAM:

Shri Ashok Sangwan Member

APPEARANCE:

Shri. Ravi Rao proxy counsel Complainant

Smt. Amandeep Kadiyan (Adpocate) Respondent

- ORDER
1. The present complaint|dated 17.05.2022 has been filed by the
complainants/allottees upder section 31 of the Real Estate (Regulation

and Development) Act, 216 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violafion of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilifies and functions as provided under the
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provision of the Act or the Rules and regulations made there under or
to the allottee as per the pgreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit dtails, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

rS. N. | Particulars Details ]
i Name of the project : Ansal Heights,86
2. Project location WSector 86, Gurugram, Haryzna
3. Project area & 112.843 acres -
4. Nature of the project Grouﬁ housing colony

5 DTCP license no. and\valiﬁjt;y- 48 of 2011 dated 29.05.2011 valid upto

status 28.05.2017
6. Name of licensee Resolve Estate Pvt. Ltd.
7. RERA registration details Not registered
8. Unit no. G-1005, 10t Floor, Tower G
[page 16 of complaint]
3 Unit area admeasuring 1360 sq. ft. super area
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10. | Date of execution of byilder | 24.12.2012 |
buyer  agreement |with :
1
complatiight [page 13 of complaint]
11. | Possession clause 31.
The developer shall offer possession of the
unitany time, within a period of 42 months
from the date of execution of the
agreement or within 42 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subject to timely
| payment of all dues by buyer and subject to
| force majeure circumstances as described in
clause 32. Further, there shall be a grace
period of 6 months allowed to the
~ .| developer over and above the period of 42
months as above in offering the possession
of the unit.”
(Emphasis supplied)
[page 21 of complaint]
12. | Date of commencemeru? of | N/A
construction '
13. | Due date of possession 24.12.2016
[Note: Due date calculated from date of
BBA. Grace period allowed being
unqualified]
14. | Sale consideration as bper | 2 58,28,736/-
customer ledger at pg. 3(
complaint
15. | Amount paid by | X52,15,599/-
complainant as per custonjer
ledger dated 13.05.2015
pg. 34 of complaint
16. | Occupation certificate Not yet obtained
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17.

Offer of possession Not offered :’

B. Facts of the complaint

3. The complainants have pleaded the complaint on the following facts:

I

il.

iil.

That the respondenfadvertisement in various leading Newspapers
about their forthcorping project named Ansals Heights, Sector 86
Gurgaon promising yarious advantages, like world class amenities
and timely completiwn/exe_cutio_n of the project etc. Relying on the
promise and unde'rtakli-lgg’-s__-' given by the respondent in the

aforementioned adyertisements the complainant, booked an

apartment/flat admdasuring 1360 sq. ft. in aforesaid project of the
respondent for tdtzai ysale consideration is Rs 65,82,272/- which
includes BSP, etag' parking, IFMS, Club Membership, PLC etc. The
complainants méde ayment of Rs. 57,89,299/- to the respondent
vide different chequgs on different dates.

That as per flat buydrs’ agreement the respondent had allotted a
Unit No. G-1005 in Twer G admeasuring 1360.00 £q. Ft. in Ansal

Heights, Sector 86 to|the complainants. That as per para no.31 of
the builder bl-iyer agrpement, the respondent had agreed to deliver
the possession of the flat within 42 months from the date of
approval of building|plans or start of construction plus a grace
period of six months.
That complainant regfilarly visited the site but was surprised to see
that construction work was very slow in progress and no one was
present at the site to|address the queries of the complainant. [t
appears that respondpnt has played fraud upon the complainant.

The only intention of fhe respondent was to take payments for the
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Project without completing the work. The respondent mala-fide
and dishonest motives and intention cheated and defrauded the
complainants. That| despite receiving the payment as demands

raised by the respdndent for the said Flat and despite repeated

requests and reminders over phone calls and personal visits of the
complainant, the regpondent has failed to deliver the possession of
the allotted flat to t complainant within stipulated period.

That it could be seeq that the construction of the project in which
the complainant flat és bgdked with a promise by the respondent
to deliver the flat by 4—.06'.?2'0’-1 6 but was not completed within time
for the reasons best known to the respondent whick. clearly shows
that ulterior mott‘\fe f the respondent was to extract money from
the innocent people audulently.

The complainant vi§ited the site but are shocked to see that
construction was goipg on very slow speed then tha complainant
contacted the responflents through mails and personal visit, about
the project but the‘}ealijqﬁdent did not give any satisfactory answer

and complainant had paid Rs. 57,89,299/- by then as and when

demanded by the respondent but the construction was going on at
avery slow speed andTeven the respondent did not know that when
they will be able to ddliver the project.

That due to this onfission on the part of the respondent the
complainant has been suffering from disruption, mental torture,
agony and also contifiues to incur severe financial losses. This
could be avoided if th¢ respondent had given possession of the flat
on time or refund the fhoney. That as per clause 37 of the flat buyer

agreement dated 24.1P.2012 it was agreed by the respondent that
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in case of any delay], the respondent shall pay to the complainants
da compensation @ Rs.5/- per sq.ft. per month of the super area of
the apartment/flat.|it is however, pertinent to mention here this is
unjust and the regpondent has exploited the complainant by
neither providing the possession of the flat even after a delay nor
refunded the amouht paid by the complainant. The respondent
cannot escape the ljability merely by mentioning a clause in the
agreement. It coulfd be seen here that the respondent has
incorporated the clause ln ﬂne sided buyers agreement and usurp
such a huge amountof the complalnant

vii. That on the ground|of parity and equity the respondent also be
subjected to pay-thesame rate of interest hence the respondent is
liable to pay interegt on the amount paid by the complainants
@24% per annum t¢ be compounded from the date of amount
paid.

viii. That the complainafits have requested the respondent several

office of the respon

times on making telgphonic calls and also personally visiting the
;ent elther to refund the amount along with

interest @ 24% pelf annum on the amount deposited by the
complainant but res_;*qnden_t has flatly refused to do so. Thus, the
respondent in a pre-planned manner defrauded the complainant
with his hard-earned huge amount and wrongfully gain himself

and caused wrongful |oss to the complainant.

C.  Relief sought by the complainants:

4. The complainants have sofight following relief(s).
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8T

under the builder buyer agreement. It is submitted that the
complainant cannof be allowed to take advantage of his own
wrong. That even iflfor the sake of argument, the averments and
the pleadings in the complaint are taken to be true, the said
complaint has been |preferred by the complainant belatedly. The
complainant has admittedly filed the complaint in the year 2022
and the cause of actipn accrue on 24.12.2016 as per the complaint
itself.
C. That even if the com plai-n}:j_is' admitted to be true and correct, the
agreement which wa} si'g'_i;éﬂ"ih“':the year 2012 without coercion or
any duress cannot be called in question today. It is submitted that
the builder buyer agrpement provides for a penalty in the event of
a delay in giving posgession. It is submitted that cleuse 37 of the
said agreement provifies for Rs. 5/ sq. ft. per month on super area
for any delay in offefing possession of the unit as mentioned in
Clause 31 of the ag_t:cremqnt. Therefore, the complainant will be
entitled to invoke the|said clause and is barred from approaching
the Hon'ble Commissjon in order to alter the penalty clause by
virtue of this combla:gt'?‘more- than 10 years after i was agreed
upon by both parties.
d. That the complaint itdelf discloses that the said project does not
have a RERA approvalland is not registered. It is submitted that if
the said averment in the complaint is taken to be true, the
Authority does not haye the jurisdiction to decide the complaint.
That the Respondent|had in due course of time obtained all
necessary approvals from the concerned authorities. It is

submitted that the germit for environmental clearances for
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proposed group hpusing project for Sector 103, Gurugram,
Haryana on 20.02]2015. Similarly, the approval for digging
foundation and bas¢ment was obtained and sanctions from the
department of mineq and geology were obtained in 2012. Thus, the
Respondents have in|a timely and prompt manner ensured that the
requisite compliances be obtained and cannot be faulted on giving
delayed possession tf the Complainant.

That the answering respondent has adequately explained the
delay. itis submitted { hatthe delay has been occasioned on account

of things beyond thg contrﬁi of the answering respondent. It is

further submitted that theﬁbu;ldger buyer agreement provides for
such eventualities an the cause for delay is completaly covered in
the said clause. The espondent ought to have complied with the
orders of the Hon'bje ngh Court of Punjab anc Haryana at
Chandigarh in CW |No. 20032 of 2008, dated 16.07.2012,
31.07.2012, 21.08.2012. The said orders banned the extraction of
water which is the ba kbone of the.construction process. Similarly,
the complaint itself feveals that the corresponderice from the
Answering Resﬁonde t speaﬂes force majeure, demonetization
and the orders of the Hon'ble NGT prohibiting constriiction in and
around Delhi and t}‘le OVID - 19 pandemic among others as the
causes which contribyted to the stalling of the project at crucial
junctures for considergble spells.

That the answering rdspondent and the complainant admittedly
have entered into a biilder buyer agreement which provides for
the event of delayed ppssession. It is submitted that clause 32 of

the builder buyer agredment is clear that there is no compensation
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fomplainant/prospective owner in the event of
. That the answering respondent has clearly
$7 the consequences that follow from delayed

imitted that the complainant cannot alter the

terms of the contra

by preferring a complaint before the Hon'ble

HRERA Gurugram. That admittedly, the complainant had signed

and agreed on buildler buyer agreement dated 02.01.2013. That

perusal of the said
Agreement wherein
the said agreement.

Copies of all the relevant

agreement would show that it is a Tripartite

IM/s Samyak Projects Pvt. Ltd is also a party to

docu.rhe-nts. have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the co mplaint can be

decided based on these yindisputed documents and submission made

by the complainant.

E. Jurisdiction of the authoyity

8.

The preliminary obj-ec’ti'1
jurisdiction of the author]
rejected. The authority ob
matter jurisdiction to adjy

given below.

pns raised by the respondent regarding
ty to.entertain the present complaints stands
served that it has territorial as well as subject

idicate the present complaint for the reasons

E.l. Territorial jurisdictipn

As per notification no. 1f92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planni

ng Department, the jurisdiction of Real Estate

Regulatory Authority, Gufugram shall be entire Gurugram district for

all purpose with offices sjtuated in Gurugram. In the present case, the

project in question is sityated within the planning area of Gurugram
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district, therefore this aythority has complete territorial jurisdiction to
deal with the present complaint.

E.Il. Subject matter jurifdiction

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottep as per agreement for sale. Section 1 1(4)(a) is
reproduced as hereundet:

Section 11(4)(a)
Section 11

(4) The promoter shall- Vveas 12
(a) be responsible forlall oblg ations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to tHe allottees as per the agreement for sale, or to
the association of aflott €s, asthe case may be, till the conveyance
of all the apartmenfs, plots or buildings, as the case may be, to the
allottees, or the cognmon areas to the association of allottees or

the competent aurfror:‘g/, as the case may be;

Section 34-Eu}1cti ns of the Authority:
34(f) of the Act propides to ensure compliance of the obligations
cast upon the prompters, the allottees and the real estate agents

under this Act-and dhe rules and regulations made therev nder.
11. So, in view of the provisigns of the Act quoted above, the authority has

complete jurisdiction t¢- decide the complaint regarding non-
compliance of obligations py the promoter leaving aside compensation
which is to be decided bjf the adjudicating officer if pursued by the

complainant at a later stage.
F. Findings on the relief sou ght by the complainants.

F.I. Direct the respondent|to handover the possession of the said unit
along with interest.

12. In the present complaint, the complainants intend to continue with the
project and is seeking delay possession charges along with interest on

the amount paid. Proviso t$ section 18 provides that where an allottee
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does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for eyery month of delay, till the handing over of

possession, at such rate ap may be prescribed and it has been prescribed

under rule 15 of the rules.

18(1). If the promotdr fails to complete or is unable to give possession

“Section 18: - Retu; of amount and compensation
of an apartment, plot, or Huilding, —

...........................

Provided that wherd an allottee does not intend to withdraw from
the project, he shall be pald, by the promoter, interest for every month of
delay, till the handing oler of the possession, at such rate ¢s may be
prescribed.”

13. Clause 31 of the agreement to sell provides for handing over of

possession and is reprodiced below:

“31. The developer shall )‘Tér possession of the unit any time, within a
period of 42 months ffom date of execution of agreement cr within 42
months from the dafe of obtaining all the required sanctions and
approval necessary fqr commencement of construction, whichever is
later subject to timel)l payment of all the dues by buyer and subject to
force-majeure circumytances as described in clause 32. Further, there
shall be a grace perio{l of 6 months allowed to the developer over and
above the period of 42\months as above in offering the possession of the
unit” \ y

14. Atthe outset, it is relevanf to comment on the pre-set possession clause

of the agreement wherein the possession has been subjected to all kinds
of terms and conditﬁions-lp.f this agreement and application, and the
complainants not being|in default under any provisions of this
agreement and combliani:e with all provisions, formalities and
documentation as prescrjped by the promoters. The drafting of this
clause and incorporation|of such conditions are not orly vague and
uncertain but so heavily lpaded in favour of the promoter and against
the allottee that even a|single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoters

may make the possession |clause irrelevant for the purpose of allottee
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15.

16.

and the commitment date for handing over possession loses its
meaning. The incorporaton of such clause in the flat buyer agreement
by the promoters are Jus{ to evade the liability towards timely delivery
of subject unit and to dgprive the allottee of his right accruing after
delay in possession. Thislis just to comment as to how the builder has
misused his dominant pofition and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the
dotted lines.
Admissibility of grace periﬁ-d:{‘l‘he promoter has proposed to hand
over the possession of the apa}trﬁeht within a period of 42 months plus
6 months from date of dgreement or the date of obtaining all the
required sanctions and hpproval necessary for commencement of

construction whichever ig later. The authority calculated due date of

possession according to clause 31 of the agreement dated 24.12.2012
i.e,, within 42 months froth date of execution as there is no document
on record regarding approval necessary for commencement of
construction. Since in tije present matter the BBA incorporates
unqualified reason for gra period/extended period of 6 months in the
possession clause su-ﬁje"ct fofce majeure circumstances, Accordingly,
this grace period of 6 monghs shall be allowed to the promoter at this
stage.
Admissibility of delay ppssession charges at prescribed rate of
interest: Proviso to sectior} 18 provides that where an allottee does not
intend to withdraw from tHe project, he shall be paid, by the promoter,
interest for every month of|delay, till the handing over of possession, at
such rate as may be prescrjbed and it has been prescribed under rule

15 of the rules. Rule 15 has peen reproduced as under:
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“Rule 15. Prescribed tate of interest- [Proviso to section 12, section

and subsection (7) of section 1 9]

18 and sub-section (4)

sections (4) and (7) of s
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ction 19, the “interest at the rate prescribed” shall

(1) For the purp{ise of proviso to section 12; section 18: and sub-

be the State Bank of In

la highest marginal cost of lending rate +2%.:

Provided that in case thp State Bank of India marginal cost of lending rate
(MCLR) is not in use, it j’la” be replaced by such benchmark lending rates

which the State Bank o
general public.”

India may fix from time to time for lending to the

17. The legislature in its wiIom in the subordinate legislation under the

provision of rule 15 of t

interest. The rate of i

rules, has determined the prescribed rate of

erest so determined by the legislature, is

reasonable and if the saiq rule is followed to award the interest, it will
e Poag p B

ensure uniform practice ij all the cases:

18. Consequently, as per
https://sbi.co.in, the mar]
on date i.e,, 11.10.2023

ebéi’fe’ of ithe State Bank of India ie,

ginal cost of lending rate (in short, MCLR) as

s 8.75%. Accordingly, the prescribed rate of

interest will be maf'giiaal aést of lending rate +2% i.e., 10.75%.

19. The definition of term ‘intg
provides that the rate of

promoter, in case of defay

rest’ as defined under section z(za) of the Act
interest chargeable from the allottee by the

It, shall be equal to the rate of interest which

the promoter shall be lialﬁle to pay the allottee, in case of default. The

relevant section is reprod

“(za) "interest" means the

iced below:

rates of interest payable by the promoter or the

allottee, as the case m4y be.

Explanation. —For the pu
(i) the rate of interest ch

Fpose of this clause—
rgeable from the allottee by the promoter, in

case of default, shall bdequal to the rate of interest which the promoter
shall be liable to pay the allottee, in case of default.

(ii) the interest payable by the promoter to the allottee shall be Jfrom the
date the promoter recdived the amount or any part thereof till the date

the amount or part th

reof and interest thereon is refunded, and the

interest payable by theallottee to the promoter shall be from the date

the allottee defaults in

bayment to the promoter till the date it is paid:"”
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Therefore, interest on th
be

respondent/promoter w

charged at the
complainants in case of d
On consideration of the d
made regarding contrave
satisfied that the respond

of the Act by not handin
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e delay payments from the complainants shall

prescribed rate

ie, 10.75% by the
hich is the same as is being granted to the
elayed possession charges.

pcuments available on record and submissions
ntion of provisions of the Act, the authority is
ent is in contravention of the section 11(4)(a)

B Over possession by the due date as per the

agreement. By virtue of clause 11(a) of the agreernent executed

between the parties on

24122012 the possession of the subject

apartment was to be ddlivered within 42 months from the date of
execution of the agreen
24.12.2016. As far as grad

ent. The period of 42 months expired on
e period is concerned, the same is allowed for
the reasons quoted above. Therefore, the due date of handing over
\rThe respondent has not yet offered the

Lpaftment. Accordingly, it is the failure of the

possession is 24.12.201

possession of the subject
réspondent/promoter tofi Ifil its obligations and responsibilities as per

the agreement to hand ovdr the possession within the stipulated period.

=

liance of the mandate contained in section
11(4)(a) read with provi‘rer’

respondent is established

Accordingly, the non-co
to section 18(1) of the Act on the part of the
. As such the allottee shall be paid, by the
promoter, interest for evel

e, 24.12.2016 till actud

y month of delay from due date of possession

| handing over of possession or offer of

possession plus two montIvs after obtaining occupation certificate from
the competent authority,
the Act of 2016 read with 1

Directions of the authorif

hichever is earlier, as per section 18(1) of

ule 15 of the rules.

y
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22. Hence, the authority hegeby passes this order and issue the following

directions under sectidn 37 of the Act to ensure compliance of

obligations casted upon Ie promoters as per the functions entrusted to

the authority under sectipn 34(f):

i.  The respondent is flirected to pay the interest at the prescribed
rate i.e, 10.75% p¢r annum for every month of delay on the
amount paid by the fomplainants from due date of possession i.e.,
24.12.2016 till actyal _jhapd‘ing -over of possession or offer of
possession plus two mMsafter obtaining occupation certificate
from the competent a'uthori‘_:ty; whichever is earlier, as per section
18(1) of the Act0f2( 16 read with rule 15 of the rules,

ii.  The arrears of such ihterest accrued from 24.12.2016 till the date
of order by the auth ority shall be paid by the promoter to the

allottee within a petfiod of 90 days from date of this order and
interest for everxfrn\v 1th of delay shall be paid by the promoter to
the allottee before 1¢t of the subsequent month as per rule 16(2)
of the rules. '

iii. The cornplain}agf is djrected to pay outstanding dues, if any, after
adjustment of interes} for the delayed period.

iv.  The rate of interest chhargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate ie,
10.75% by the respohdent/promoter which is the same rate of
interest which the prqmoters shall be liable to pay the allottee, in
case of default i.e., th¢ delayed possession charges as per section
2(za) of the Act.
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v.  The respondent shdll not charge anything from the complainant
which is not the part of the agreement. However, holding charges
shall not be chargeq by the promoters at any point of time even
after being part of agreement as per law settled by Hon'ble
Supreme Court in ciyil appeal no. 3864-3889/2020.

23. Complaint stands disposdd of.
24.  File be consigned to regigtry.

Ashok San
(Membe
Haryana Real Estatj Regulatory Authority, Gurugram

Datdd: 11.10.2023
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