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Complaint No. 3470 of 2022

la.to.2023

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGMM

Date ofdecision:

Mrs. Manisha Fatwani

Address: - CP-30, Pitampura, Delhi-110034

Versus

M/S Breez Builders and Developers private Limited

Complainant

Address: - P 903-905, 9th Floor, C Wing JMD Megapotis
Sector 48, Sohna Road Gurgaon

COMM:
Shri Ashok Sangwan

APPEARANCE:
Shri Krishna Sharma
Ms. Sonali Karwasra and Shri Madhu Kant

ORDER

1. The present complaint dated 08.06.2022 has been filed by the complainant

under section 31 of the Real Estate (Regulation and Development] Act,

2016 (in short, the Act) read with Rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2OLT (in short, the Rules) for
violation of section 11(4)[a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions under the proyision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed

inter se.

Respondent

Member

Advocate for the complainant
Advocate for the respondent

.t/'
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A. Proiect and unit related details

2. The particulars of the proiect, the details of sale consideration, theamount paid by the complainant(s), date of proposed handing over of thepossession, delay period, if any, have been detailed in the following
tabular form:

Heights", Sei-::, Ghn-+
Name and tociUon-of the
project

Nature of the proJect AfforaaUe Croup Uousing Cotony
DTCP license no. 67 of zo74 dtr"d-a08.r0- ,rtd l,,p

to 18.04.2020 farea 9.95 acreJ
RERA negisterea/- not 130 of 2017 Oatea --I-- uar,a up

to 28.02.2020
Unit no. 903,9,1 floor, Tower 3

[as per BBA on page 61 ofreply]
598 sq. ft. ofcarpetiiei
99 sq. ft. balcony area [page no. 44 of
replyl

Unit admeasuring Jrea

Applicationf ormjated- 25.09.20L4

fPage 21 ofreplyl
AIIotment letter 27 .08.2015

[page 61 of reply]
Date of buita"r-lryer 12.0 7.207 6 1*Out not aufixecuteal

[page 55 of reply]
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3.

4.

registered

5.

6.

7.

8.

9.

agreement
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Possession clause 6 6.7 Subject n tn, giiifirrpotio,
certificate by the compercnt
governmental authority and other
situation beyond the reosonoble control
of the Compony and subject to the
Applicant performing alt of his/her
obligations under the term's oJ this
Application or the Aportment Buyer,s
Agreement, the Company shall offer to
handover the possesslon of the

and development of the project,
whichever is later.

Apartment within a period of 4 (four)
years from the date of grant ol.
sanction of building ptans for the
Project or the dote oI receipt of oll the
environmental clearances necessary
for the completion of the construction

Date of approval oibuilding_- 05.09.20t4

[as per BBA on page 44 of reply]
Date of 

"nuiron,n"ntclearance
[As stated by the respondent on page 2
of its submission)

19.02.201,6

Due date of posieiiion 1,9.02.2020

Total sale consideration

[as per BBA on page 23 ofreply]

Rs 22,02,300/-

Total amount paia-y tt e
complainant

[as alleged by complainant on page I1
ol complaintl

Rs.73 ,20 ,427 / -

Rs 73 ,39 ,692 / -
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B.

3.

Facts of the complalnt

The complainant has made the following submissions in the complaint: _

aJ That in pursuant to the elaborate advertisements, assurances,
representations and promises.made by Respondent in the brochure
circulated by them about the timely completion of a premium
Project, named as ,,Global 

Heights,, under Affordable Housing policy
2013 of Haryana Government, situated at Sector 33, Sohna, District
Gurugram, with good facilities and believing the same to be correct
and true, the Complainant considered purchasing a Unit in the
above-mentioned project of the Respondent. That the Complainant
vide application dated 25.09.2014, applied for the unit. The
Respondent vide its letter informed the Complainant that her
application is accepted and the unit is being confirmed with all the
compliances of the Affordable Housing policy of Haryana
Government.

Page 4 of t7
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ias per demand letter dated 20.0820G
on page 68 of reply)

01.07.20 1 6, O 1.1 1.201, 6 Jro4ZO U
0t.11.2077, 07.04.2018, 20.70.201,8

06.05.2019, 75.07.201.8, 06.05.2019

22.05.2079

[As stated by the respondent on page 3
ofits submission)

Demand Letter-

Final Demand Letter-

Cancellation on-

occupation ;;[tfi.rt" 16.06.2020

(Page 75 of reply)
dated
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bl That after the formar procedure of Draw of Lots on 27.0g.2015 for
allocation of the Units, the Complainant was allocated Flat no. T-3-
903 in Tower-3 having carpet area of 59g sq. ft. & Balcony area of
99 sq. ft. on 9th Floor together with the two-wheeler parking site in
the project.

c) That the Complainant timely paid all the installment as per the
payment plan. The Complainant has paid a total amount of Rs. 13,
39,692.00 /- till date. But when Complainant continuously asked the
Respondent for execution of the Builder_Buyer Agreement before
the further payments made to them, the Respondent made excuses
for the execution of the alreement or keep postponing the dates. It
is pertinent to mention that no Builder_Buyer Agreement has been
executed till date between the Complainant and Respondent, which
is contrary to the laws and regulations of REM.

d) That thereafter, the Respondent on various occasion demanded the
money_.rv!.v, ,rv,, Lrrc \.uurpriluanr ro wnrch uomplainant keep denying
because of the fact that Respondent never agreed on signing the

from the Complainant to which Complainant keep

Builder-Buyer Agreement. The Complainant was in doubt from the
conducts of the Respondent about the possession of the Flat
allotted. That it was very un_professional on the part of the
Respondent where on one side it never came forward to execute
the Builder-Buyer Agreement which ultimately decided rights and
duties of the parties but on the other hand keep calling out the
demand letters in the name ofthe Complainant.

e) That, by the act and conduct of the Respondent, it,s been
unambiguously lucid that the Respondent from the very beginning

Complaint No. 3470 of 2022
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had malafide intention to ch

the Respondent,. r", 
"",, :l:,*:::T::ff ::T#.:il:}

fulfilling their promises in due course of their services towards
their helpless consumers br

comprainant uy .i,guiaing ltn:T,[::::1*':;H: :.:;
amounts to fraudulent and unfair trade practices.
That the Respondent had fai
th e pro j e* 

".,n " 
.o n.,.,o, iiloio#::, : :ffiln'Jln: :il ::

start of excavation was goiug,it.iaail pace and the said project is farfrom completion and the same will not be able to deliver the
possession within the stipulaied time. It is abundantly clear that the
Respondent has played a fiaud upon the Complainant by taking
their money and with no response thereafter, and has cheated them
fraudulently and dishonestly with a false promise to give timely
possession ofthe Unit
That the Respondent is guilty of deficiency in service within thepurview of provisions of the Real Estate (Regulation and
Development) Act, 20L6 (Cenrral Act 76 ot 2076) and rhe
provisions of Haryana Real Es

Rur es, 2 0 1 7. rhe compr ai nant ;Tj:,,: :I :T;::"::::1" il ;in service by the Respondent and as such the Respondent is fully
liable to cure the deficiency as per the provisions of the Real Estate
(Reguration and Developmen t) Act,20L6 (centrar Act 1.6 0t 20L6)
and the provisions of Haryana Real Estate [Regulation and
Developmentl Rules, 2017.

0

c)

Complaint No. 3470 of 2022
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h) That the present Complaint sets out the various deficiencies jn
services, unfair and/or restrictive trade practices adopted by the
Respondent. The modus operandi adopted by the Respondent, from
the Respondent's point of view may be unique and innovative but
from the Alottee's point of view, the strategies used to achieve its
obiective, invariably bears the irrefutable stamp of impunity and
total lack of accountability and transparency, as well as breach of
contrad and duping of the .A,ottee by taking his hard earned
money with no intention to give the possession of the Unit.il The Complainant after losing all the hope from the Respondent
Company, after being menially tortured and also losing
considerable amount, is constrained to approach this Authoritv for
redressal of his grievance.

Complaint No.347O of 2022

C. Reliefsought by the complainant: -

4. The complainant has sought following relief[s]
a. Direct the respondent to refund the total paid_up amount with

interest as per RERA Act.

5. On the date ofhearin& the authority explained to the respondent/promoter
about the contraventions as alreged to have been committed in reration to
section 11[4J (a) ofthe act to plead guilty or not to plead guilty.

D. Reply by the respondent.

6. The respondent has contested the complaint on the following grounds:
a) That as per the Affordable Housing policy, 2013 of the Haryana

Government all the projects registered under the said poricy should be
necessarily completed within 4 years from approval of building plan or

Page 7 of 77



HARERA
ffi GURUGRAM

Complaint No. 3470 of 2022

grant of environmental clearance, whichever is later. It is submitted that
the Respondent herein received environmental clearance for the said
project on 79.02.2016 and since then the proiect was completed before
time and the Occupation certificate was applied for by the Respondent
herein on 72.02.2020. Subsequently, the issuance of the occupation
certificate was delayed on account of the outbreak of the CoVID 19
pandemic. However, taking into account the relaxation extended to the
developers, the proiect was issued occupation certificate well within the
time frame i.e. on 76.06.2020.

bJ That Respondent has also granted the possession of the allotted flats in
the said proiect to the most of the allottees regardless of the COVID_19
pandemic persisting since March 2020. Furthermore, most of the units in
the said proiect have already been occupied and as such the claim of the
complainant pertaining to incompletion of the project is untenabre,
vexatious, utterly false and friable. It is submitted that the Complainant
herein has sought reliefsJ under Section 1g ofthe RERA Act, 2016 but the
said section sha[ not be appricable to the true facts and circumstances of
the present case as such this complaint deserves to be dismissed.

c) It is submitted that Section 1g of the RERA Act, 2016 mandates return of
amount and compensation onry under circumstances where there is
apparent failure of the promoter/builder in completing or handing over
the possession of an apartment, plot or building. In the present
complaint, the Complainant has failed to substantiate apparent failure of
the Respondent in delivering the possession of the Unit allotted to her,
which now

22.05.201,9, in

stands cancelled vide newspaper publication dated
the said affordable housing project ,,Global 

Heights,,. The

Page B of 17
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Complainant has failed to put anything on record to show the intentional
reluctance of the Respondent in giving the possession of the unit as wel
as has failed to show delay on part of the Respondent in completing the
said proiect. The allottee i.e., the Complainant had never challenged the
cancellation of the allotmer

this co mp rai nt th,t th" c ::j;";,t:,"t iff:l,, J J il:iil:": r",,,:lwhich is not mainhinable. Regardless, the said project,,Global Heighrs,,
has already been completed by the Respondent and the possession of the
units allotted have also been handed over to most of the buyers and theunit previously allotted to the complainant stands cancelled after
following the procedure established under the Affordable housing policy.
Thus, it is not due to noncompliance on part of the Respondent but due to
reoccurring defaurts in payments made by comprainant and her fairure to
execute Builder Buyer Agreement that the possession of the Unit has not
been given to the Complainant and instead her allotment stands
cancelled. As such, her claim for compensation under section 18 of the
REM Act, 201,6 for refund is liable to be dismissed as the same is not
maintainable under Iaw.

d) That the Complainant has no cause of action or entitlement to institute
this false and frivolous complaint against the Respondent. It is submitted
that despite repeated reminders/demand letters the Complainant herein
had failed to pay the remaining installments of the total consideration
price of the unit previousry alrotted to her. Despite such default, the
Respondent refrained from canceling the unit allotted to her, for a long
period of time, taking into consideration the assurances that the
Complainant kept on giving Respondent regarding her intent to take

Complaint No. 3470 of 2022
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corrective actions and make timely payments thereon. Despite such
assurances, the Complainant failed to pay remaining outstanding amount
and even stopped responding to the correspondences sent by the
Respondent and as such the respondent was constrained to initiate the
cancellation procedure and the unit previously allotted to the
Complainant herein stands cancelled vide newspaper publication dated
22.05.201,9. It is pertinent to mention that the Complainant,s husband
was handed over the Builder Buyer Agreement dated 16.09.2017 upon
his request that he would only get it signed after reading it thoroughly.
Upon such request, the Respondent handed over the Builder Buyer
Agreement dated 16.09.2017 to the husband of the complainant and he
assured that he would bring the complainant for the execution of the
same.

e) That the complainant did not sign the builder buyer agreement and only
made a payment towards the outstanding installments of the allotted
unit on 16.11.2012. Since, then the Complainant has time and again
requested for more time citing her financial difficulties and inability to
pay the remaining amount. Despite the delay, the Respondent has on
humanitarian grounds accommodated the requests and demands of the
Complainant and obliged to give more time to the Complainant.
Additionalry, a the reminders and requests made for execution of
Builder Buyer Agreement and to make remaining payments were ignored
by the Complainant. Furthermore, the Complainant also failed to execute
the Builder Buyer Agreement despite repeated requests from the
Respondent owing to which the respondent was Ieft with no other option
but to cancel the unit previously allotted to the Complainant in

Complaint N o. 342 O of 2022
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accordance with the procedure established under Affordable Housing
Poriry. It is humbry submitted that the Respondent cannot be made
unconditionally Iiable for e

0 rt is submifted that the l,jil:T::'.:':H';JTj:.:,:T,""T. 
""".execuHon of the Builder Buyer Agreement when the delay in the

execution of the same is attributed to the allottee/buyer. It is submitted
that Complainant was aware from the first instance that the allotment of
the said unit is contingent upon their intent and participation in
executing various regal documents as prescribed under the law. The
application for allotment of a residential apartment in Global Heights as
submitted by the Complainant clearly provided that the
Complainant/allottee/buyer understood that the proposed allotment
shall be subject to timely execution by her of various documents
including the Apartment Buyer,s Agreement, provided by M/s Breez
Builders & Developers pvt. Ltd., and also subject to compliance with the
broad and indicative terms and conditions set out hereinafter and such
other terms and conditions as may be stipulated under the Apartment
Buyer's Agreement. Thus, the comprainant had faired to execute the said
Builder Buyer/Apartment Buyer's Agreement despite being aware of the
same as such the Respondent cannot be held liable for the defaults
attributable to the Complainant,s failure and non_participation in
execution of Builder Buyer,s Agreement.

g) Therefore, the Complainant herein is wrongfully claiming compensation
of interest or refund under Section 1g of the RERA Act, 2016 when
clearly the complainant is not an allottee of the unit as the same stands
cancelled in accordance with the procedure established by Affordable 

,..

Con.plaint No. 347O of 2022
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Housing Policy vide newspaper publication dared 22.OS.2Olgand furtherit is due to the actions/omission attributable to the Complainant that thesaid unit previousry auofted to the comprainant now stands .;;;;;
the proiect ,,Global 

Heights,, ever
received the same 

hen most ofthe allottees/buyers have

Copies of all the relevant docu
reco rd. rh ei r a u rh en ti c*y,,, 

"::J :[ffi T:^.'.] :l "':j#::: :;decided based on these undisputed documenE ,nA ,rt.i.r]* ,ra"
the parties as well as the written submission of tf," .orpfrirlnt.
Iurisdiction of the autrorlty

Complaint No. 3470 of 2022

7.

the

be

by

E.

8.

9.

The authority observes that it has teritorial as well as
jurisdiction to adjudicate the present complaint for the
below.

E. I Territorial iurisdiction
As per notificatio n no.7/92 /2077 -1TCp dated 14.12.2017 issued by Townand Country planning Department, the iurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for allpurpose with offices situated in Gurugram. In the present case, theproject in question is situated within the planning area of curugram
District. Therefore, this author
dear with rhe present comp,","il 

n" complete territorial iurisdiction to

E. II Subiect matter iurisdiction
Section 11(4J(a) of the Act, 2016 provides that the promoter shali be
responsible to the allottee as per agreement for sale. Section 11(41[a) is
reproduced as hereunder:

subiect mafter

reasons given

10.

l/
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Section 17

(4) The promoter sha -
(o) be responsible for.all obligations, responsibilities and Junctionsunder the provisioni of ths Ait ,, ,l;";;;;.;;:;,;;;iliiion, ,oa"thereunder or to the allotte.es os per th; r;';";';;;;:r':;;;: * , 

""association ofallottees, os,the cose ma! bqiitt ,n"- ,iii"yiri" oyon tt ,apartments plots or building, as.the'case may be, toin-""oitorr""r, o,the common areas to the, ossociation of ,tiri"i or,ii!,rr.pu"*outhoriDr, os the cose may be;

Section 34_Functions of the Authoriay:
34U) o.f the Act provides to ensure conptionce of the obligatons coslupon the promoters, the ollottees ond thZ i"i-"riri""riii"Jir.o* *oAct ond the rules ond reeulatiops mode Ihereunder.11' So, in view of rhe provisioirs of the li;a quot;; above, the authoriry has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter reaving aside compensation which is to be
decided by the adiudicating officer if pursued by the complainants at a
later stage.

12. Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement
passed by the Hon,ble Apex Cou rtin Newech promote',s and Developers
Private Limited Vs State olU.p. and Orc. 2027_2022(7) RCR (Civit), 357
and reiterated in case of M/s Sana Realtors private Limited & other Vs
Union of India & others SLp (Civtt) No. 73005 of Z02o decided on
72,05,2022 and wherein it has been laid down as under:

"86. From the scheme of the Act of which a detotled rekrence has beenmode, and loking note oI power of odjudicorion derineated with theres u ta tory o uthori tv o ra iai rai * ti rs ifii" r,-*ir,: f.Ziiy"iiiti "ii,, *r,although the Act indicates ;h.e distinct expressions.like ,r"Srri,,;int"r"rt,,
'p.enqtty' ond compensotion,. 

" 
*ri"ii-ririiri ,i'irriiiii! )i,'"ro ,cleorly mo n ilests thot when it comei to refura oirii i.o"rri," ori irr"r"r, 

.,/

Complaint No.34ZO of 2OZ2
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Complainr No. 3470 of202Z

on the refund qmoun, or di.recting poyment oI interest for detayeddetivery of possession, or penotty oniint"ier, ,i,n"r:"oi,-it i'inl"'r"grto*,yauthoriry.which has the po_wer to exom[ne and determine the outcome oJa complaint. At the same time,.when i.t comes to a quesriin iJlee*irg tnereli{ of adjudging compensation and mrcrest thereon undei iections 12,j4, tB ond 19. the odiudicating oJtrcer exctusiviiy iii-inZ"oor", ,odetermin_e. keeping in ri", *" ritt"'rltir, ,"oi,rg'rils"iri,rr'):, 
,r*o 

*,XSection 
.72 of the Act. ifthe adjudicqtion una", i"i,ti"ii1i, ti, te ,ra Dother than compensotion as envisoged, if extended to tie o'dludicatingofficer as prayed that, in our view. 

-nay 
intena ,i-iiiriii" L^ou *ascope of the powers ond functions of tne odiudiiotiig olfier unaer

Section 71 and that would be against the manaate ol tne ict iOle.,,
13. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amounL

F, Findings on the rellef sought by the complainants.
F.I Direct the respondent to refund the total paid_up amount withinterest as per RERA Act,

14. The complainant was allotted a unit no. 903 on 9rh floor, in tower/block_ 3,

in the project ""Global Heights,,, Sec-33 by the respondent/builder for a

sale consideration of k. 22,02,300/_ under the Affordable Group Housing

Policy 2013 vide offer of allotment letter dated 27.O}.ZO1,S. No buyer,s

agreement was executed betlveen the parties. The possession of the unit
was to be offered with 4 years from approval of building plans

(05.09.2014) or from the date of environment clearance {19.02.20L6) and
whichever is later. The due date of possession was calculated from date of
approval of environment clearance i.e., j,j.02.2016, as per policy, of 2013

PaEe 14 of 77
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which comes out to be 7}.OZ.Z0Z0. The complainant paid a sum of Rs.
13,20,42L/_ out of the sale consideration of Rs. 22,02,300/_. The
complainant did not pay the remaining amount as per the demands of the
respondent, which led to issuance of notice of cancellation by the
respondent/build er on 22.05.2019. Now, the issued for consideration
arises as to whether direction of the respondent in cancelling the
allotment of the allotted unit was made as per the provisjons of the policy
of 2013 or not.

15. Clause 5(i) ofthe Affordabie croup Housing policy, 2013 talks about the
cancellation. The relevant part ofthe clause is reproduced below: _

','{ ony successful opplicont foils to deposit the instollmeni withinlhe time period os prescribid in the ollotment lpttpr i.<t,-A a,, ,L^
Colonizer, e reminder mdv ho ic.,,^) .^ .. ;""', a)ucu u)/ ttte

':!: 'l '1r'1,,,t!
';1,3 "::::::::.'[:i,:: ̂ '"!::' lti: ^,.0' pu ir i'n 

"a, 
n o n" ):i], o n'o tH,i nd i. n.ews po pe r hori ng ri u uio tio,n 1y";;;;;;i ;" r;: ;"r';;;"r: rT i:,!f j!i,,i!::,:y :,,:.t of d ue_a mou n t w tth,, r, ao.,i' r,,. iii"i,'ri 

"o"*,WiJlli
':;i": rf :: :: :: ::t-1L" y,,71r. t ".,,.,' i1,, 

"; 
; ;;,;: :: "i; ;;[:;' ;:16.

ojff:..? those qppticl,i nnni n *iiiiliii"The respondent .ompiny t".ir.rli ."ri, j"i.'iljn". 
dated ol.oz.2076,

01..772076, 1-5.04.201.7, 0L.t7.2077, 01..04.2018, 20.70.201,8,06.05.201,9,

75.07.2078 and 06.05.2019. Thereafter, on 22.05.2019, the respondent
published a list of defaulters of paymenB in the daily Hindi newspaper
"Hari Bhumi Newspaper" New Derhi. Finary, the cancellation letter was
issued by the respondent on 22.0s.2079. The respondent cancelled the

Complaint No. 3470 of2022
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unit of the complainant with adequate notices and as per the Affordable
Housing Policy, 2013. Thus, the cancellation ofunit is valid.

17. As per cancellation clause ofthe affordable housing policy the respondent
can deduct the amount of Rs. 25000/_ onryand the barance amount sharl
be refunded back to the complainant. Till date no amount has been
refunded back by the respondent-builder to the complainant_allottee.
Thus, it has been using the funds of the complainant. In view of aforesaid
circumstances, the respondent is directed to refund the amount paid by
the complainant after dedrrction of Rs..25,000/_ as per clause S [i) of the
Policy 2073 along with interest from date of cancellation of allotment i.e.,
22.05.2079 till the aclllal realization ofthe amount.

G. Direcuons ofthe authority
18. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance ofobligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f):

i. The respondent is directed refund the paid-up amount of Rs_

13,20,42t/_ after deduction of Rs. 25000/- as per clause 5(iiiJ(t) of
the policy 2013 ofthe ofAffordable Housing policy 2013 as amended
by the State Government on OS.OT.Zllg,along with interest @10.75y0
per annum as prescribed under rule 15 of the Haryana Real Estate

Complaint No. 3470 of20Z2

Page 16 of 77

4,-



ffi HARERA
#- Gt,RUcRArv-

19.

20.

fReguration and Development] Rules, 2017 from the date of
cancellation of allotment till the actual realization ofthe amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

Complaint stands disposed of
File be consigned to registry.

Dated: 18.10.2023
(Ashof,

Authority,
Gurugram

ffis(.;\ffi,.r-
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